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MR.  CHIEF  JUSTICE  NELSON  PRESIDING. 


Peoplk  ex  rel.  Crandall  vs.  Babcock. 

Tlie  tdmiisioD  by  defendant  of  duu  ferriee  of  infohnation,  does  not  anthorize  the  tAaintiff 
to  enter  k  default  for  want  of  a  plea  in  twenty  days,  where  hy  the  ralee  the  defendant 
11  entitled  to  doable  time  (40  daya)  to  plead. 

Motion  by  Defendant  to  set  aside  default  and  subsequent  proceedings* — 
Entered  by  the  relator  in  twenty  days  after  the  date  of  admisision  of 
the  due  service  of  the  information,  which  was  served  through  the  post 
office  on  the  defendant's  attorneys.  The  defendant's  counsel  insisted 
they  had  forty  days  to  plead  under  the  rules  of  court — that  the  default 
was  irregular. 

The  relator's  counsel  insisted  that  defendant's  attorneys  having  signed 
and  returned  an  admission  of  due  service  of  the  information,  the  default 
was  regular  in  being  entered  in  twenty  days  after  the  date  of  such  due 
service. 

BowNE  &  Ceippsn,  Defts  Jlttys*        O.  P.  Barker,  .My  Gen  for  Rel. 

Decided,  that  the  defendant  has  double  time  to  plead  by  the  rules,  the 
admission  of  due  service,  being  nothing  more  than  admitting  due  service 
through  the  post  office, — it  can  not  take  it  out  of  the  rule. 

Motion  granted  with  costs. 

Feakins  vs.  Enoel. 

Haintiir  may  amend  his  declaration,  changing  the  yenne,  on  terms,  where  the  motion  ii 
made  before  the  cause  is  reached  on  the  calendar.     He  is  not  bound  to  discontinue. 

Motion  to  amend  the  declaration^  by  changing  the  venue  from  Otsego 
to  Schoharie, — ^The  declaration  being  for  an  action  on  the  case  for  inju- 
ries to  the  person.    Plaintiff's  attorney  supposing  by  a  late  statute  the 
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6]  action  was  transitory,  the  cause  of  action  arising  in  the  county  of 
Schoharie.  The  defendant  pleaded  general  issue.  The  cause  was  noticed 
for  trial  at  Otsego  circuit,  and  before  being  reached  on  the  calendar, 
plaintiff's  attorney  discovered  his  mistake  in  the  venue,  and  offered  de- 
fendant's attorney  costs  of  circuit  and  witnesses,  to  allow  him  to  change 
the  venue  to  Schoharie  county.  Defendant's  attorney  declined  the  pro- 
position, and  alleged  plaintiff  was  bound  to  discontinue  the  suit. 

J.  D.  Hammond,  JiUyforPlff.  D.  Lawyer,  Atty  for  Deft. 

Decided  J  that  motion  be  granted,  on  payment  of  costs  of  opposing  mo- 
tion, and  costs  of  the  plea  pleaded;  defendant  to  have  20  days  to  plead 
to  amend  declaration;  no  new  declaration  need  be  served. 


Dayton  vs.  Vincent. 

It  MfliM,  that  where  a  rule  for  judgment  at  in  caw  of  non-euit  Ib  granted  on  oppoeitioo, 
the  defendant  should  serve  a  copy  of  the  rule,  and  demand  his  costs;  otherwise  the 
plaintiff  may  set  aside  the  rule  on  terms. 

JifotUm  to  set  aside  a  rule  of  last  August  term^  granting  judgment  as 
in  case  of  non'^suU^  unless  flaintiff  stipulate  and  pay  costs. — Plaintiff 's 
facts.  Plaintiff's  attorney  was  ignorant  of  the  conditions  of  the  rule  for 
judgment  as  in  case  of  a  non-euit,  and  depended  on  defendant's  attorney 
to  serve  a  copy,  which  was  never  done,  and  no  costs  ever  demanded;  he 
had  always  been  willing  to  comply  with  the  conditions  of  the  rule;  there 
was  a  dispute  about  the  costs  of  the  circuit;  he  told  defendant's  attorney 
when  he  served  a  copy  of  the  rule,  he  was  ready  to  comply  with  the 
conditions  of  it.  Defendant's  facts:  the  motion  in  August  was  made  on 
the  usual  papers,  and  was  opposed  by  plaintiff's  attorney  personally,  and 
motion  granted  on  the  spot,  in  presence  and  hearing  of  plaintiff's  attor- 
ney, costs  were  taxed  on  regular  notice  to  plaintiff's  attorney,  and  he 
opposed  the  taxation  and  knew  the  amount  they  were  taxed  at — after 
twenty  days,  the  costs  not  being  paid,  defendant's  attorney  proceeded 
and  entered  judgment. 

S.  B.  Noble,  Plffs  Atty.  Geo.  A.  Shufelt,  Defis  Atty. 

Decision — That  judgment  and  all  subsequent  proceedings  be  set  aside 
on  payment  of  the  costs  defendant  was  entitled  to  by  the  rule  of  August 
last  and  costs  of  opposing  motion,  and  $10  costs  of  making  motion  to 
stay  proceedings,  and  also  all  costs  of  perfecting  judgment  of  non-suit 
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Datton  vs.  VmCBNT. 

Plaintiff  must  stipulate  and  pay  the  costs,  -where  the  defendant  has  a  rule  to  tbat  efleet, 
before  he  can  properly  notice  the  cause  for  trial. 

Motion  for  an  order  directing  the  clerk  of  the  circuit  JVew  York  [7 
to  strike  this  came  from  the  calendar,  and  for  a  perpetual  stay  of  pro-' 
ceedings  on  part  of  plaintiff. — Facts  on  both  sides  the  same  as  in  the  lest 
cause,  the  cause  having  been  noticed  for  trial  by  plaintiff's  attorney. 

Geo.  a.  Shufelt,  Defos  My.  S.  B.  Noble,  Plffs  AUy. 

Decision. — That  the  motion  be  granted  unless  plaintiff  in  twenty  days 
pay  to  defendant  or  his  attorney,  the  costs  defendant  is  entitled  to  under 
the  order  of  6th  August,  and  costs  of  all  subsequent  proceedings  and  also 
tlO  costs  of  this  motion. 


Wade  vs.  Wade. 

Where  plaintiff's  attorney  omitted  (by  mistake)  to  serve  a  copy  order  staying^  proceed- 
ings to  prepare  and  serve  a  case,  until  judgment  had  been  entered  and  notice  of  taxation 
of  costs  given,  htldy  that  he  might  have  twenty  days  for  that  purpose,  on  payment  of 
costs  of  motion:  judgment  to  stand  as  security. 

Motion  for  leave  to  plaintiff  to  prepare  and  serve  a  case  in  this  causes 
and  for  a  stay  of  defendanJPs  proceedings  until  the  order  of  this  court 
thereon^ — ^Facts:  Plaintiff's  attorney  procured  an  order  from  the  circuit 
judge  next  day  after  the  trial  for  this  same  purpose  and  informed  defend- 
ant's attorney  of  it,  but  did  not  serve  a  copy  of  said  order  (by  mistake) 
until  some  eight  days  afterwards,  in  the  mean  time  defendant's  attorney 
had  perfected  his  judgment  and  given  notice  of  taxation  of  costs. 

G.  W.  BuLKLEY,  Plffs  Jltty.  Wm.  H.  Tobey,  Defos  JUty. 

Decision. — ^Plaintiff  may  have  twenty  days  to  make  and  serve  a  case, 
and  if  done,  defendant's  proceedings  to  be  stayed  until  the  further  order 
of  this  court.  Judgment  of  defendant  to  stand  as  security  on  payment  of 
costs  of  motion. 


Learned  vs.  Betts  et  al. 

Two  subpcenas  ($2*00)  and  two  attorney  and  counsel  fees  ($16*00)  on  hearin^^  at  two 
different  times,  stricken  out,  where  the  cause  had  but  once  been  noticed,  and  adjourned 
twice  by  consent. 

Mciionfor  re-taxation  of  defendant's  costs. — Plaintiff  objected  before 
the  taxing  officer  to  two  subpoenas  and  two  .attorney  and  counsel  fees,  on 
the  ground  that  the  cause  had  but  once  been  noticed  before  the  referee; 
it  was  adjourned  by  consent  of  both  parties  once,  no  testimony  having 
been  taken,  and  once  by  the  referee  with  consent  of  both  parties,  after 
the  testimony  had  been  entered  upon. 
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Defendants  offered  to  prove  before  the  taxing  officer,  that  the  subpoe- 
nas and  tickets  were  actually  made  as  charged  in  the  bill  and  objected  to 
by  plaintiff,  that  plaintiff's  attorney  did  not  question  the  fact,  but  rested 
8]  his  objection  solely  on  the  ground  they  were  not  taxable.  First  ad- 
journment was  on  application  of  plaintiff's  attorney. 

J.  A.  Millard,  Plffs  Atty.  A.  TL  Hadlbt,  Deffs  My 

Decision. — ^That  two  subpoenas  $3,  and  two  attorney  and  counsel  feet 
on  hearing  at  two  different  times  $16,  be  stricken  out  of  said  biU. 


Burton  ts.  Temple. 

A  defendant  can  not  be  held  to  bail  in  an  action  or  tort^  where  it  appears  that  he  if  a 
hooseholder  and  freeholder  residing  in  the  county. 

Motion  to  vacate  an  order' of  supreme  court  commissioner^  holding 
defendant  to  bail  and  for  his  discharge  from  arrest — ^Facts:  the  ac  etiam 
clause  in  the  capias  was  for  trespassy  assault  and  battery,  and  on  an  affida- 
vit of  plaintiff  stating  the  facts,  an  order  was  endorsed  on  capias  hold- 
ing defendant  to  bail;  the  defendant  is  a  hoaseholder  and  a  freeholder, 
residing  in  the  city  of  Albany,  where  the  order  to  hold  to  bail  was  grant- 
ed. 

Cagoee  &  Stevens,  Defls  Attys.      John  L  Burton,  Atty  in  pro.  per. 

Decision. — Motion  granted  with  costs. 


Green  vs.  Russell. 

If  the  defendant  electo  that  he  will  abide  by  a  case,  instead  of  a  bill  of  exceptions,  on  the 
settlement  by  the  circuit  judge,  he  can  not  be  per^aitted  afterwards  to  turn  it  into  a 
bill  of  exceptions,  without  leave  of  the  plaintiff. 

Motion  to  change  the  case  settled  in  this  cause  into  a  bill  of  exceptions 
for  the  purpose  of  carrying  the  cause  to  the  court  of  errors. — Defend- 
ant's facts:  cause  was  once  tried,  and  the  evidence  offered  by  defendant 
was  ruled  by  the  circuit  judge  as  insufficient,  n  case  was  made,  and  new 
trial  ordered  by  this  court;  on  the  second  trial  the  same  evidence  was 
offered,  and  again  decided  insufficient  by  the  circuit  judge,  upon  which  a 
stipulation  was  obtained  to  make  a  case  or  bill  of  exceptions,  and  deft, 
again  moved  for  a  new  trial,  which  was  denied  by  this  court,  on  a  case 
made  and  settled  by  the  circuit  judge,  after  having  been  denied  by  the 
circuit  judge,  which  case  was  drawn  as  a  bill  of  exceptions,  except  the 
concluding  part,  and  was  intended  to  have  been  turned  into  a  bill  of  ex- 
ceptions by  defendant  if  plaintiff  would  consent,  which  he  declined  doing; 
it  was  urged  on  the  settlement  of  the  case  by  defendant's  attorneys,  that 
the  circuit  judge  should  settle  it  as  a  bill  of  exceptions,  which  the  judge 
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dedinetl  doing  without  the  eoiwent  of  plaintiff's  attorney,  who  was  not 
pnsent  Plaintiff 's  fticts:  Plaintiff  states  that  the  circuit  judge  on  the  trial 
gave  defaklant  liberty  to  give  such  facts  of  the  evidence  offered  as  [9 
went  to  contradict  or  explain  the  acts  of  affirmance  proved  by  plaintiff, 
and  any  other  evidence  which  would  go  to  prove  or  explain  such  proof 
of  plaintiff.  Plaintiff's  attorney  refused  to  sign  a  stipulation  that  defend- 
ant might  at  any  time  thereafter  turn  the  case  into  a  bill  of  exceptions, 
but  gave  the  defendant  liberty  to  take  a  bill  of  exceptions  or  a  case,  after 
the  same  had  been  settled  by  the  circuit  judge  as  a  case,  if  he  would  do 
it  then,  but  defendant's  attorney  refused,  and  said  he  would  abide  by^  the 
case. 

Bennett  &  ParrcHARD,  De/U  Mys.  J.  Ruoer,  Plffs  .My* 

Decifton.— Motion  denied  with  costs. 


Dblbhantt  vs.  Hoffman. 

WKere  tbe  defendant  obtains  an  order  setting  aside  an  inquest  on  pftyment  of  costs,  ^., 
Vvt  mistakinf  tiM  praetice  in  supposing  ths  i^ntiff  must  make  a  personal  demand  for 
the  costs,  and  the  plaintiff  goes  on  and  enters  jndgment,  the  defendant,  to  avail  him- 
self of  his  mle,  must  bring  the  amount  of  judgment  into  eonrt,  pay  aU  costs,  and  take 
short  notice  of  trial. 

Defendant  moved  at  June  special  term  laet,  and  took  a  rule  by  default 
setting  aside  the  inquest  taken  in  this  cause^  with  costs, — ^August  special 
term,  plaintiff  made  a  motion  to  open  the  default,  which  was  granted,  and 
the  original  motion  of  defendant  to  set  aside  the  inquest  was  argued  and 
granted  upon  payment  of  costs  of  the  regular  proceedings;  copy  rule  and 
notice  was  served  on  defendant's  attorney  previous  to  2d  September, 
during  bis  absence.  Defendant's  attorney  mistaking  the  practice,  sup- 
posed plaintiff's  attorneys  must  make  a  personal  demand  for  the  co^ts  under 
said  rule,  and  did  not  discover  the  mistake  until  the  27th  September;  he 
immediately  wrote  to  plaintiff 's  attorneys,  stating  in  what  manner  he  was 
mistaken  in  the  practice,  and  offered  to  pay  said  costs  and  go  to  trial, 
which  plaintiff's  attorneys  declined  doing.    Defendant  swears  to  merits. 

E.  Hoffman,  Defis  Mty.  Habcmonb  &  Doolittlb,  Plffs  Mtys. 

Decision. — Ordered  that  tbe  motion  for  leave  for  defendant  to  avail 
himself  of  the  rule  entered  in  August  last,  be  denied,  unless  defendant 
within  ten  days  bring  into  court  the  amount  of  the  judgment  dnd  interest, 
and  pay  to  plaintifi's  attorneys  tbe  costs  of  inquest  and  all  subsequent 
proceedings,  and  t|i)ce  sev^  days  notice  of  trial,  and  pay  costs  of  oppos* 
isg  motion* 
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SSBOBANTS  TS.  BaKBR. 

Plaintiff  not  bound  to  notice  came  for  trial  after  atipulation,  where  defendant  omitted 
to  plead,  80  that  a  return  to  the  certiorari,  bringing  the  cause  from  the  common  plena, 
could  be  filed  in  Beaaon  for  the  circuit. 

10]  Defendant  moves  for  judgment  as  in  case  of  non-suit,  upon  the 
usual  affidavit  after  a  stipulation  by  plaintiff, — Plaintiff  states  that  the 
defendant  brought  a  writ  of  certiorari  and  removed  this  cause  from  the 
common  pleas,  where  it  was  originally  commenced;  that  before  and  at 
the  time  the  circuit  was  held  for  which  he  had  stipulated  to  try  said  cause, 
he  ascertained  that  no  return  had  been  made  by  the  clerk  of  the  county 
to  said  writ,  in  consequence  of  a  plea  not  having  been  filed  by  defendant, 
which  was  the  reason  plaintiff  did  not  notice  and  try  said  cause,  in  pur- 
suance of  said  stipulation. 

S.  Crippen,  Defts  JUty.  Eluah  Brown,  Plffs  Jitty. 

Motion  denied,  without  costs. 


Wilbur  vs.  Ramsey. 

The  ordinary  order  endoned  on  a  writ  of  error,  staying  proceedings  on  the  judgment  and 
execution,  4^c.,  for  the  purpose  of  removing  a  cause  by  writ  of  error,  is  not  suAcient. 
A  prc^r  *'  aXUnoanct "  of  the  writ  should  be  endorsed. 

Motion  by  defendant  in  error  to  quash  or  supersede  the  writ  of  Error 
in  this  cause. — ^The  ground  set  forth  (among  others)  upon  which  the  mo- 
tion was  decided,  was;  that  there  was  no  allowance  of  the  writ,  the  en- 
dorsement on  the  writ  was  as  follo\vs:  *^  Let  all  proceedings  on  the  exe- 
cution issued  on  the  judgment  within  mentioned,  and  all  proceedings 
upon  such  judgment  be  stayed  until  judgment  on  the  within  writ  of  error," 
the  word  "  allowed*^  not  being  on  the  writ. 

BocKES  &  Nash,  Lefts.  Jtttys.  John  C.  Hulbbrt,  Plffs  Mty. 

Decision. — Ordered  that  motion  be  granted,  unless  within  twenty  days 
plaintiff  in  error  procure  the  proper  allowance  to  be  endorsed  on  the  writ 
of  error  filed  with  the  clerk  of  the  county,  and  pay  costs  of  motion. 


Johnson  vs.  Anthony. 

Execution  stayed,  and  defendant  allowed  to  plead  his  discharge  in  bankruptcy,  on  payment 
of  all  costs  subsequent  to  verdict  and  of  opposing  motion^  where  verdict  and  judgment 
rendered  alter  his  discharge,  upon  a  note  given  previously. 

Motion  to  vacate  execution  and  to  discharge  the  judgment. — ^Defend- 
ants facts:  that  he  presented  his  petition  for  a  discharge  under  the  bank- 
rupt Act  before  the  trial  and  verdict  in  this  cause,  and  obtained  his  dis- 
charge after  verdict,  (this  suit  being  on  a  promissory  note),  was  declared 
a  bankrupt  July  8, 1842,  got  his  discharge  November  17, 1842,  judgment 
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was  docketed  February  8^  1843,  execution  issued  and  tested  20th  June, 
1844,  levy  made  on  property  assigned  by  defendant  under  the  bankrupt 
act,  and  sale  advertised.  Plaintiff's  facts:  an  execution  was  issued  in 
this  cause  on  or  about  5th  April,  1843.  Defendant  knew  of  the  [11 
execution,  and  did  not  make  any  motion  to  set  aside  or  stay  it;  and  that 
defendant's  discharge  was  fraudulently  obtained,  and  plaintiff  intends  to 
contest  it  by  selling  the  real  estate  advertised  on  the  execution. 

C.  F.  Ingalls,  Defts  Atty.  J.  A.  Millard,  Plffs  Jitty. 

Decision. —  Ordered  that  the  executioe  be  stayed,  and  that  defendant 
be  allowed  to  plead  his  discharge  in  bankruptcy  on  paying  all  costs 
subsequent  to  verdict,  and  costs  of  opposing  motion.  Judgment  herein 
to  stand  as  security. 


Vabnum  vs.  Wheeleh. 

Defiuilt  for  not  Tejoioin^  to  plaintiff^!  replications,  opened  on  ternw,  and  allowing 
amended  apeeial  pleas  serred,  to  stand,  where  there  was  a  misunderstanding  in  relation 
to  a  stipulation  between  the  attorneys. 

Motion  to  set  aside  the  defatdt  ofde/endaTht  Wheelers/or  not  rejoining 
to  flaintiff^s  replications^  and  directing  the  plaintiff  ^s  attorney  to  receive 
the  special  pleas^  JUed  and  served^  or  allowing  defendants  attorney  to 
amend  his  special  pleas. — Defendant's  facts:  that  astipulation  was  signed 
by  plaintiff's  attorney  (being  drawn  by  defendant's  attorney),  after  the 
special  pleas  had  been  served,  and  after  replications  by  plaintiff's  attor* 
ney  to  said  pleas;  giving  the  defendant's  attorney  a  limited  time  to  rejoin 
to  said  replications,  or  to  amend  his  special  pleas :  that  defendant's  at- 
torney took  the  same  stipulation,  when  the  time  had  nearly  elapsed,  to 
plaintiff's  attorney,  for  an  extension  one  day  longer;  that  plaintiff's 
attorney  signed  it  for  the  further  time,  but  struck  out  the  words  *^  or  to 
amend  his  special  pleas,"  which  was  interlined  in  the  stipulation,  saying 
they  were  not  in  it  when  he  first  signed  it  Defendant's  attorney  shows 
by  his  affidavit  positively,  that  the  words  so  stricken  out  and  interlined 
were  in  the  stipulation  when  plaintiff's  attorney  first  signed  the  same,  and 
that  the  amended  pleas  were  served  in  time.  Plaintiff's  facts:  plaintiff's 
attorney  signed  the  stipulation  the  first  time,  after  hastily  looking  it  over, 
but  did  not  see  or  know  of  any  such  words  being  in  it,  giving  the  defen- 
dant's attorney  leave  to  amend  his  special  pleas,  otherwise  he  should 
have  refused  to  sign  it.  After  the  time  for  rejoining  to  the  replication,  he 
entered  his  default,  and  noticed  the  cause  for  trial  on  the  general  issue. 

O.  F.  Thompson,  Defts  Atty.  B.  F.  Agan,  Plffs  Ady. 

Decision. —  Ordered  that  default  be  opened;  that  the  amended  pleas 
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senred  stand.  The  plaintiff  baa  twenty  days  to  reply  or  demuTy  upon 
12]  defendant's  paying  costs  of  opposing  motion,  and  all  costs  of  put- 
ting in  replications,  together  with  costs  of  default  and  subsequent  pro* 
eeedings  of  plaintifi  to  the  time  of  service  of  order  staying  proceedings. 

Waterman  &  Bradley  ys.  Jones. 

When  jnd^ent  of  non  fro§,  wu  obtained  in  18  IS,  tnd  tat.  ca.  $a,  iMDod  retonuiU* 
May  1819,  and  nothing  farther  done  until  1844,  a  declaration  was  served,  to  which 
waa  annexed  a  copy  mle  setting;  aside  defendant's  judgment  of  non  prog.  May  1819. 
The  defendant  was  allowed  an  order  setting  aside  the  latter  rule,  and  all  proceedings 
on  the  part  of  plaintiff. 

Motion  by  defendant  to  vacate  or  annul  the  rule  or  order  setting  aside 
the  judgment  of  non  pros,  entered  in  this  cause  on  the  I5th  May^  1819, 
and  to  set  aside  all  proceedings  on  the  part  of  plaintiffs  subsequent  to  said 
rule* —  Defendant's  facts :  this  suit  was  commenced  by  the  plaintifi, 
against  the  defendant,  about  the  year  1817  or  1818,  and  the  only  one 
eYer  commenced  by  said  plaintifi&  against  defendant;  that  defendant's 
then  attorney  proceeded  in  said  cause,  and  got  a  judgment  of  non  pros, 
against  plaintiffs,  December  26,  1818,  and  issued  test.  ca.  sa.  returnable 
first  Monday  of  May  1819;  that  defendant  supposed  the  matter  was 
ended,  and  ncYer  heard  any  thing  more  from  it  until,  July  1844,  he  was 
serYed  with  a  notice  signed  by  plainti£&'  attorney  in  said  cause,  requiring 
him  to  appoint  an  attorney  for  himself  in  said  suit  in  place  of  W.  W. 
Bowen,  Esq.,  now  dead,  who  was  his  attorney  originally.  After  serving 
a  notice  upon  plaintiffs'  attorney  that  he  had  appointed  another  attorney, 
he  receiYed  a  declaration  in  said  cause,  to  which  was  attached  a  copy 
rule,  dated  15th  May  1819,  setting  aside  defendant's  judgment  of  non 
pros,  and  all  subsequent  proceedings  with  costs.  Plaintiffs'  facts  :  that 
plaintiffs'  attorney  first  knew  of  this  cause  in  the  month  of  April,  1819, 
when  plaintiff  Bradley  applied  to  him  to  set  aside  the  ca.  sa.  issued  in 
said  cause;  that  he  drew  up  the  papers  and  senred  them,  and  procured 
the  said  rule  of  15th  May,  1819;  that  no  proceedings  were  had  in  said 
cause  afterwards,  until  the  above  mentioned  by  defendant. 

D.  M.  Chapin,  Defls  Atty.  L.  Ford,  Plffs  Atty. 

Decision. —  Motion  granted  without  costs  to  either  party. 


Kingston  Bank  vs.  Swift  et  al. 

Where  plaintiffs,  in  a  suit  apon  a  promissory  note  against  several  defrndants,  took  a 
bond  from  part  of  the  defendants  who  claimed  to  be  collateral  sureties  only,  and  agreed 
to  endeaTor  to  get  pay  of  the  other  defendants,  and  assigned  the  bond  imd  toolp  the 
notes  of  the  assignees  as  collateral  security  for  the  original  note  in  suit ;  and  upon  the 
assignees^  notes,  plaintiffs  lecovered  judgment,  and  then  transferred  the  bond  and  the 
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origiBtl  note  to  the  migiMet  for  their  security :  heUI^  on  a  motion  by  defendants,  who 
gave  the  bond,  for  the  discontinuanee  of  the  original  suit,  thftt  the  defendants  might 
have  leave  to  plead  putM  daritn,  any  noatters  which  arose  after  the  commencement  of 
the  original  suit,  and  plaintiiTs  leave  to  reply. 

Motion  to  iiscorUintie  this  suit. — Defendant's  facts:  this  suit  was  com* 
menced  in  Jan.  1838,  upon  a  promissory  note,  against  all  the  defendants 
eight  in  number,  as  makers  and  endorsers,  the  makers  and  payees  of  said 
note  being  the  four  defendants  in  this  motion*  They  pleaded  in  said  suit 
general  issue  and  notice  of  8et-o£^  and  gave  notice  to  plaintiffs  that  they 
must  proYe  on  the  trial  the  consideration  for  which  the  note  was  [13 
obtained;  that  they  stood  as  collateral  sureties  to  the  bank,  the  other 
defendants  being  bound  to  pay  the  same.  Said  bank  agreed  in  effect  to 
settle  and  discontinue  said  suit  against  them,  on  their  giving  a  bond  for 
the  amount  of  the  note,  interest  and  costs;  it  being  understood  that  said 
suit  was  not  to  be  discontinued  on  the  records,  or  the  said  note  given  up, 
for  it  might  injure  the  claim  of  the  bank.  That  three  of  the  said  defen- 
dants (the  other  residing  out  of  the  state)  waived  their  legal  defences  (as 
the  bank  claimed  to  be  bona  fide  holders  without  notice),  and  executed 
said  bond  on  aforesaid  conditions,  and  no  other.  Defendants  considered 
said  suit  settled.  The  bank  agreed  to  endeavor  to  get  pay  of  the  other 
defendants;  and  if  they  did,  they  would  not  have  recourse  to  the  bond 
given  by  defendants,  but  would  give  it  up.  It  appeared  that  said  bond 
was  assigned  on  the  35th  May,  1842;  that  a  suit  on  the  bond  was  com* 
menced  on  the  26th  Oct  1842,  by  the  assignees;  and  two  of  the  defen- 
dants aforesaid  appeared  in  the  suit  (the  other  not  having  been  served 
with  process),  and  pleaded  non  est  factum  and  notice,  in  which  notice 
defendants  set  forth  substantially  the  above  facts,  and  allied  in  said  no- 
tice that  the  bank  received  pay  and  satisfaction  of  the  indebtedness  from 
the  assignees  of  said  bond  and  the  other  parties  to  said  note;  that  the 
suit  on  the  bond  was  never  brought  to  trial,  but  was  discontinued,  and 
defendants'  taxable  costs  paid.  On  the  6th  of  June,  1844,  defendants' 
attorney  received  notice  of  substitution  of  another  attorney  for  plaintiiOfs, 
and  a  notice  of  trial  on  the  original  suit  brought  upon  the  note.  PlaintilBSi' 
facta:  After  the  suit  on  the  bond  was  at  issue,  and  the  plaintiffs  learning 
the  nature  of  defendants'  defence,  by  their  notice  which  was  pleaded  to 
said  suit  on  the  bond,  and  after  a  full  statement  of  facts  to  the  counsel  for 
p]ainti&  on  their  part,  plaintifls  were  advised  that  the  suit  on  the  bond 
could  not  be  maintained,  but  that  they  could  successfully  prosecute  to  a 
conclusion  the  above  suit  commenced  on  the  note.  Thereupon  the  suit 
on  the  bond  was  discontinued,  and  the  further  prosecution  of  this  suit 
undertaken.    |t  appears  also  on  the  part  of  the  plaintiff,  that  the  a9- 
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signees  of  said  bond  had  given  two  notes  to  the  plaintiffs  as  collateral 
security  for  the  note  in  this  suit;  or  that  said  two  notes  were  turned  out 
to  said  plaintiffs  by  one  Wilbur,  for  whose  benefit  the  indebtedness  ac- 
cruedy  and  were  considered  accommodation  notes;  that  the  assignees  of 
said  bond  were  sued  on  said  two  notes  in  separate  suits;  and  on  the  trials, 
it  was  proven  that  this  suit  was  not  discontinued,  nor  any  agreement  made 
for  the  discontinuance  thereof.  Plaintiffs  obtained  judgment  on  said  two 
promissory  notes,  and  interest  against  the  assignees  of  said  bond.  On  a 
subsequent  settlement  between  plaintiffs  and  assignees,  it  was  agreed  that 
14]  said  plaintiffs  should  transfer  the  bond  aforesaid  to  said  assignees, 
and  the  note  on  which  this  suit  is  commenced,  and  also  the  suit  to  be 
prosecuted  for  the  benefit  of  said  assignees;  and  said  transfers  were  made 
accordingly  on  being  indemnified  by  the  assignees  against  expenses  and 
costs  of  this  suit,  which  was  also  done.  The  same  is  now  prosecuted  for 
the  benefit  of  said  assignees,  they  having  been  compelled  to  pay  the 
amount  of  said  note  to  plaintiffs.  The  assignees  allege  that  no  agreement 
was  ever  made  by  said  plaintiffs,  or  any  one  on  their  behalf,  for  the  dis- 
continuance of  this  suit.  Assignees  also  allege  that  they  expect  to  prove 
on  the  trial  of  this  cause,  that  the  note  on  which  this  suit  is  brought  is  a 
business  note;  that  defendants  ought  to  pay  the  same. 

J.  W.  Ger4Rd,  Atty  for  four  Defls.  H.  E.  Davies,  Plffs  My. 

Decision."^  Ordered  that  defendants  have  leave  to  plead  puis  darien 
any  matters  which  have  arisen  since  the  commencement  of  this  suit,  and 
that  plaintiffs  have  leave  to  reply  to  same;  and  further  ordered  that  the 
venue  be  changed  to  the  city  and  county  of  New-York.  Costs  of  motion 
to  abide  event  of  suit 


CoRNiNo  &  Horner  vs.  Tripp. 

Where  plaintifi  entered  judgment  by  defeatt,  the  plea  hmviog  been  served  one  dmy  too 
late,  defendant  swore  to  merits  fnUy,  giving  partieolars;  the  plaintiff  showing  regu- 
larity on  his  part,  and  that  defendant  was  alleged  to  be  in  doubtful  circumstances. 
Defendant  let  in  on  terms  :  judgment  and  execution  to  stand  as  security. 

Motion  to  set  aside  judgment  and  default^  and  thai  defendant  he  per- 
mitted  to  come  in  and  defend. —  Defendant's  facts  :  Declaration  served 
on  defendant  on  the  22d  July  1844,  containing  common  money  counts. 
Defendant's  attorney,  on  the  7th  August  1844,  enclosed  a  plea  of  general 
issue,  statute  of  limitations  and  notice  of  set-off,  in  an  envelope,  and  di- 
rected the  same  to  the  clerk  of  the  Supreme  Court,  Geneva,  N.  Y.,  with 
directions  to  serve  the  same  upon  the  agent  of  plaintiffs'  attorney.  He 
put  same  in  post-office  at  Randolph,  Cattaraugus  county,  N.Y.,  and  paid 
postage  thereon.    In  the  ordinary  course  of  mail,  it  would  have  reached 
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the  clerk  on  the  9th  August,  1844 :  same  was  not  received  by  said  clerk 
until  14th  August,  1844.  On  the  13th  of  August,  1844,  judgment  was 
entered  for  plaintifis  by  default  Defendant's  attorney  would  have  mailed 
said  pleas  directly  to  plaintifl^'  attorney  at  Albany,  had  he  supposed  there 
was  not  time  for  it  to  have  reached  the  clerk  at  Geneva.  Defendant 
has  a  full  affidavit  of  merits,  and  gives  particular,  causes  and  grounds  for. 
defence  :  one  is,  that  the  same  debt  has  been  paid  by  him,  by  conveying 
property  real  and  personal  to  plaintifis'  agent  or  attorney,  for  plaintiffs, 
on  a  suit  then  brought  against  him  by  plaintiflb  for  the  same  indebtedness. 
That  plaintiffs  have  not  given  him  credit  for  f  30  paid  on  the  26th  [16 
September,  1836,  and  other  specifications.  Plaintiffs'  facts :  the  decla- 
ration was  served  on  the  22  July,  1844;  pleas  and  notice  served  on  clerk 
at  Geneva,  August  14,  1844;  returned  by  plaintiffs'  attorney  to  defend* 
ant's  attorney,  August  19,  1844;  judgment  entered  13th  August,  1844; 
execution  issued  and  tested  13th  September,  1844:  the  circuit  where  the 
venue  is  laid  is  on  the  9th  October,  1844.  The  sum  of  $30  stated  by 
defendant  was  credited  to  defendant  on  plaintifls'  books,  and  deducted 
from  the  judgment.  Defendant  left  this  state,  and  was  said  to  have  gone 
to  some  of  the  western  states,  in  the  year  1837,  and  returned  to  this  state 
about  a  year  ago.    Plaintifls  allege  he  is  in  doubtful  circumstances, 

C.  Tucker,  De/Zj  j3%.  W.D.VfmtEyPlfs  JUy. 

*  Decision, —  Motion  granted  on  pa]rment  of  costs  of  default  and  costs 
of  opposing  motion.  Judgment  and  execution  to  stand  as  security,  and 
cause  referred. 


Legate  vs.  Laorille. 

Where  defendant  appears,  he  waivea  the  irreg:iilarit7  of  the  iMoing  the  writ  without  a 
derk^B  name  to  it* 

Motion  to  set  aside  writ  of  replevin  for  irregularity. —  On  the  ground 
of  there  not  being  added  or  affixed  to  the  said  writ,  the  names  of  the 
clerks  of  this  court,  or  any  or  either  one  of  said  clerks.  Defendant's  facts: 
show  that  the  writ  was  returned  and  filed  without  the  names  of  the  clerks 
of  this  court,  or  any  one  of  them,  being  affixed  thereto.  Plaintiff's  facts: 
after  the  execution  of  said  writ  (and  before  the  same  was  filed),  plaintiff's 
attorneys  received  a  written  notice  of  retainer,  from  defendant's  attorney, 
for  defendant  in  this  cause;  that  the  word  "  clerk  "  is  affixed  to  said 
writ;  that  defendant  was  not  arrested  on  said  writ,  nor  any  bail  given  or 
required.  Defendant's  appearance  has  been  entered  nunc  pro  tunc,  as 
of  the  day  of  service  of  notice  of  retainer. 

Samuel  F.  Reynolds,  Defts  Atty.      Ward  &  Lbcxwoon,  Plffs  Attys. 

Decision. —  Motion  denied  with  costs. 
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Steer  ts.  Heuu 

Facts  and  clrcumstancea  upon  which  defendant  waa  allowed  to  come  in  and  defend  after 
delanlt,  by  reason  of  not  having  sworn  to  the  truth  of  his  plea. 

Motion  to  set  aside  default  and  subsequent  proceedings  for  irregularity. 
Defendant's  facts:  this  is  an  action  of  debt  on  bond.  Defendant  claims 
16]  the  same  to  be  paid,  except  about  ^32,  >vhich  v^as  tendered  before 
suit  brought.  Defendant's  attorney  caused  a  plea  to  be  served  in  time, 
according  to  the  practice  of  this  court.  His  clerk  neglected  to  attach  the 
affidavit  of  defendant,  ta  verify  the  plea  (vvhich  he  had  obtained),  to  the 
plea,  at  the  time  of  service  on  said  plaintiffs  attorneys.  One  of  plain- 
tiff 's  attorneys  informed  the  clerk  of  defendant's  attorney  that  the  plea 
"Was  received  by  mail  in  due  season;  but  there  was  no  affidavit  of  the 
truth  of  the  plea,  nor  any  affidavit  of  merits  served  v^ith  said  plea;  that 
plaintiff's  attorney  did  not  return  the  plea,  or  inform  defendant's  attor- 
ney of  any  irregularity  respecting  it,  but  said  he  treated  it  as  a  nullity. 
The  first  knowledge  defendant's  attorney  had  of  plaintiff's  attorneys' 
intention  to  treat  the  plea  as  a  nullity,  was  the  service  of  a  bill  of  costs, 
with  notice  of  retaxation.  Defendant's  attorney  offered  to  pay  plaintiff's 
attorneys  the  costs  of  default  and  subsequent  proceedings  (rather  than 
make  a  motion)  to  let  the  plea  stand,  and  waited  for  an  answer  until  it 
was  too  late  to  move  at  an  earlier  day,  the  plea  having  been  served  early 
in  July  last.  Plaintiff's  facts:  accompanying  the  declaration  served  on 
defendant  on  the  Ist  June  last,  was  a  copy  bond,  with  notice  that  said 
bond  was  the  only  cause  of  action  in  this  cause.  The  time  for  pleading 
was  extended,  for  defendant's  attorneys'  accommodation,  until  some 
time  in  July  last.  On  the  8th  July  last,  a  letter  was  left  by  a  person,  a 
stranger  to  plaintiff's  attorneys,  in  their  office,  who  immediately  left, 
before  plaintiff's  attorneys  opened  said  letter.  On  opening  the  letter,  it 
was  found  to  be  a  blank  envelope  covering  the  pleas  in  said  cause,  con- 
sisting of  two  special  pleas  of  tender,  one  concluding  to  the  country, 
and  the  other  with  a  verification,  without  any  affidavit  of  merits,  or  of 
the  truth  of  either.  The  next  day,  9th  of  July,  after  said  pleas  were 
served,  plaintiff's  attorneys  wrote  to  the  clerk  and  law  partner  of  defen- 
dant's attorney  (believing  defendant's  attorney  to  be  absent  from  home), 
and  forwarded  the  same  to  him  by  mail,  postage  paid,  stating  in  sub- 
stance that  plaintiff's  attorneys  could  not  accept  said  pleas,  for  the  reason 
that  no  affidavit  of  the  truth  thereof  accompanied  the  same.  On  the 
16th  July  last  plaintifi^'s  attorneys  entered  default,  and  on  the  I8th  per- 
fected )udgment.  The  clerk  of  the  defendant's  attorney  stated  to  one  of 
plaintiff's  attorneys,  that  he  received  the  letter  addressed  to  him  as 
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afbresaiiL  Plaintiff's  attorney  told  him  he  had  not,  and  could  not  inform 
defendant's  attorney  of  the  objection  to  the  acceptance  of  said  pleas,  by 
reason  of  the  absence  of  defendant's  attorney,  but  supposed  it  sufficient 
to  give  him  (the  said  clerk)  the  information.  Plaintiff's  attorney  denies 
stating  that  the  pleas  were  received  by  mail,  for  they  were  not  It  [17 
was  the  mail  carrier  that  delivered  them.  Plaintiff's  attorneys  admit  the 
offer  of  defendant's  attorney  to  pay  costs  of  default  and  subsequent  pro- 
ceedings, to  have  default  waived,  but  he  did  not  offer  to  verify  the  pleas 
or  either  of  them  by  affidavit. 

L.  S.  CHATFnsLD,  Defts  My,  Bowne  and  Crippen,  Plffs  AUy. 

Decision, — ^Default  and  all  subsequent  proceedings  set  aside  on  pay- 
ment of  costs  thereof,  and  of  opposing  motion,  judgment  to  stand  as  se- 
eurity  and  cause  referred. 

Wadb  vs.  Ca&tbr  et  al. 

Vhert  plaiotiff's  coanaei  took  a  rule  by  default,  which  was  cfpenad  \>j  the  Court  on 
same  day,  and  he  was  immediately  notified  of  that  fact,  and  that  defendants'  counsel 
desired  to  oppose  the  motion,  and  plaintiff's  counsel  refused  to  bring  it  on,  defendants* 
counsel  was  allowed  to  take  a  rule  for  costs  at  the  dose  of  the  term. 

This  was  a  moiioii  far  a  Commission  and  Rule  taken  by  default,  by 
fUxintiff^s  counsel. — Defendants'  counsel  immediately  on  learning  the 
fiict,  (the  plaintiff's  counsel  not  being  found)  applied  to  the  court  to 
open  the  default;  stating  that  plaintiff's  counsel  was  informed  soon  after 
he  took  the  default,  that  defendants  wished  to  oppose  the  motion.  Tlxe 
court  ordered  the  default  opened,  and  immediate  notice  given  to  plain- 
tiff's  counsel,  and  if  plaintiff's  counsel  did  not  get  such  notice  in  season 
to  bring  on  the  argument  at  this  term,  that  the  motion  stand  over  to 
next  special  term;  at  the  close  of  the  term,  (last  day)  defendants' 
counsel  moved  for  costs  against  plaintiff,  for  tibt  bringing  on  the  motiM, 
stating  that  on  the  same  day  the  default  was  opened,  he  informed 
plaintiff's  counsel,  personally,  who  was  then  in  Albany,  that  the  default 
was  opened,  and  that  he  wished  to  oppose  the  motion,  (which  was  two 
days  before  flie  term  closed,)  plaintiff's  counsel  refused  to  bring  it  on. 

O.  BuLSLRT,  Plffs  My.  A.  D.  L.  WmppLB,  Defis  My. 

Decision. — ^Motion  for  costs  against  plaintiff,  granted. 


•u^ 


Clark  vs.  RAWscm. 

Vlietsatid  eireiimMiiioes  upon  which  defendant  in  smr  wai  alldwed  to  bars  a  4*talt 
and  jodgmMit  for  not  joining  in  enor,  opened. 

Motion  to  set  aside  writ  of  errors  and  nAsequmit  pfocsedinif ^.—-De- 
fendant's facts:    defendant^  in  December  last,  reoovered  a  judgment 
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on  the  reversal  of  a  justice's  judgment  in  the  common  pleas,  against 
said  plaintiff,  and  one  Hinds,  then  his  partner,  living;  afterwards  a  writ 
of  error  was  brought  to  the  common  pleas  from  this  court;  and  notice 
18]  thereof  served  on  defendant's  attorney,  30th  December  last,  who  on 
the  2d  Jan.  last,  caused  notice  of  retainer  to  be  served  on  plaintiff's 
attorney  by  mail,  that  defendant  or  his  attorney  heard  nothing  more  of 
said  suit  until  August  last,  when  they  learned  an  execution  was  in  sher- 
iff's hands,  to  collect  $20  costs  of  reversal  in  this  court,  which  appeared 
by  the  execution,  to  have  been  done  26th  February  last;  defendant  swears 
to  merits,  and  alleges  he  has  been  overreached  in  this  matter  in  some 
way  unknown  to  him,  as  no  notice  of  argument  has  ever  been  served  on 
defendant  or  his  attorney;  defendant  would  have  moved  before,  but  for 
the  absence  of  a  material  witness,  who  returned  13th  September  last, 
by  which  he  should. prove  notice  of  a  retainer  served  on  plaintiff's  attor- 
ney. Defendant's  attorney  on  inquiring  of  the  clerk  of  the  county  and 
his  deputy,  learns  that  no  writ  of  error,  certificate  of  a  judge  or  bond,  has 
ever  been  served  on  either  of  them,  that  they  have  not  made  any  return 
to  any  writ  of  error,  in  any  such  cause  to  this  court.  Defendant's  attorney 
has  never  received  any  notice  of  argument  from  plaintiff's  attorney,  in 
said  suit.  Defendant's  attorney  believes  plaintiff's  attorney  has  never 
procured  a  certificate  of  the  judge  who  tried  the  cause  below,  nor  filed 
or  served  the  same  with  the  clerk  of  the  county,  as  required  by  statute, 
defendant  proves  the  mailing  notice  of  retainer  to  plaintiff's  attorney, 
directed  to  him  at  hk  residence,  and  payment  of  postage  on  the  2d  Jan- 
uary last,  and  also  that  no  certificate  of  the  presiding  judge  was  presented 
to  the  supreme  court  commissioner,  who  allowed  a  writ  of  error.  Plain- 
tiff's facts:  after  the  judgment  of  reversal  by  the  common  pleas,  plaintiff's 
attorney  obtained  the  certificate  of  the  first  judge  who  heard  the  argu- 
ment in  the  common  pleas,  dated,  20th  December,  1843;  on  the  26th 
December,  plaintiff's  attorney  obtained  an  allowance  of  a  writ  of  error, 
and  order  to  stay  proceedings  by  a  supreme  court  commissioner  on  the 
production  of  a  sufficient  bond.  Writ  was  returnable  1st  Monday  of 
January,  1844;  before  the  return  day  of  said  writ,  and  plaintiff's  attor- 
ney thinks  on  the  day  of  its  allowance,  he  served  the  same  on  the  clerk 
of  the  county,  together  with  a  sufficient  bond,  a  certificate  of  counsel  of 
this  court,  and  the  certificate  of  th^  first  judge  of  the  county  before  men- 
tioned; and  on  30th  December,  1843,  plaintiff's  attorney  served  notice 
of  bringing  the  writ  of  error  and  filing  the  bond  with  the  clerk  of  the 
county,  and  received  defendant's  attorney's  admission  of  service  of  such 
notice,  that  the  clerk  of  the  county,  before  the  return  day  of  said  writ. 
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made  a  return  thereto  and  filed  the  same  together  with  all  the  papers 
served  on  bim  in  this  cause,  except  the  bond  (as  stated  by  the  derk  of 
the  county,  with  the  clerk  of  this  court,  which  return  plaintiffs'  at-  [19 
tomey  has  seen  on  file.  On  the  2d  February,  1844,  plaintifis'  attorney 
filed  assignment  of  errors  and  entered  rule  to  join  in  20  days;  no  joinder 
in  error  has  ever  been  received  by  him.  Plaintifls'  attorney  fully  denies 
ever  in  any  way  of  manner  receiving  notice  of  retainer  ia  this  cause, 
from  any  person,  for  defendant;  after  the  20  days  expired  plaintifis'  attor- 
ney on  an  afiidavit  entered  rule  for  judgment  of  reversal  in  common  rule 
book,  kept  by  the  clerk  of  this  court,  and  perfected  judgment  26th  Feb- 
ruary, 1844;  on  the  10th  July,  1844,  issued  execution  for  costs;  on  the 
10th  of  September  last,  Jason  Hinds,  one  of  the  plaintifib  died. 
O.  M.  BucKLiN,  Defis  Miy.  D.  J.  Wager,  Flffs  Mjf. 

JDecmon.— Ordered  that  the  default  be  opened,  on  payment  of  all 
plaintifi*  costs  in  this  court,  and  costs  of  opposing  motion;  if  said  costs 
are  not  paid  in  20  days  after  demand,  then  motion  denied,  with  Costs  of 
opposing. 


Gale  vs.  Hoysrabt. 

It  u  Decenary  to  call  the  plaintiff  on  the  rendering  of  a  verdiet  by  a  jury.  'Wliere  the 
I»laintiff 's  attorney  and  counsel  were  both  in  court  when  the  verdict  waa  rendered, 
and  the  derk  thou^t  he  called  plaintiff,  motion  to  set  aaide  the  verdict  for  that  rsatosi 
waa  denied. 

Motion  to  set  aside  verdict  and  for  a  new  trials  on  the  ground  of  irre^ 
gularUy. — ^Plaintiff's  facts:  this  was  an  action  of  replevin,  the  jury  ren- 
dered a  verdict  for  plaintiff  for  a  portion  of  the  property,  and  found  for 
the  defendant  as  to  the  residue,  and  assessed  the  value  in  each  case;  ver- 
dict received  and  recorded;  the  plaintiff  was  not  in  court  when  the  ver- 
dict was  rendered  by  the  jury  and  received  by  the  court;  plaintiff  was 
not  called  by  the  clerk  or  any  other  person  at  the  time,  or  at  any  time 
after  the  jury  returned  into  court,  nor  did  he  appear  or  answer  at  that  time. 
Defendant's  facts:  the  plaintiff's  attorney  and  counsel  were  both  in  court 
when  the  verdict  was  rendered,  and  the  plaintiff  was  called,  and  either 
his  attorney  or  counsel  answered  for  him.  Deputy  clerk  who  officiated 
as  clerk,  thinks  he  called  the  plaintiff,  but  will  not  state  positive;  his 
attorney  and  counsel  were  both  present  when  the  verdict  was  rendered. 

J.  H.  Reynolds,  Plffs  AHy.  G.  W.  Bulkley,  Defts  My. 

. — ^Motion  denied,  with  costs,  without  prejudice. 
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Seamans  vs.  Tillson. 

Facto  and  circamstancet  upon  which  defendant  waa  allowed  judgment  as  in  caae  of  non- 
suit, after  stipolation;  unless  plaintiff  paid  costo  of  motion,  and  refened  the  caose. 

20]  Motion  for  judgment  as  in  case  of  non-suit  after  stipulation, — ^De- 
fendant's facts:  cause  at  issue  upon  issues  of  fact.  Plaintiff  got  an  order 
for  a  commission  to  examine  a  witness  in  Michigan,  July,  1843.  Commis- 
sion sent  by  mail  in  February,  1844,  without  any  money  to  pay  expenses. 
At  the  April  circuit,  1844,  plaintiff  gave  defendant  a  stipulation  to  try 
said  cause  at  the  September  circuit  following,  and  told  defendant's  attor- 
ney he  would  try  it  or  discontinue  the  suit  then,  if  said  commission  was 
not  returned.  Plaintiff  did  not  notice  the  cause  or  try  the  same  at  said 
September  circuit  Plaintiff's  facts:  the  witness  in  Michigan  was  the 
material  witness  in  the  cause  as  defendant's  attorney  knew;  the  commis- 
sioner to  whom  the  commission  was  directed  was  owing  plaintiff  more 
than  enough  to  pay  the  expenses,  and  was  directed  to  apply  the  plaintiff's 
funds  in  his  hands  for  the  expense;  the  commissioner  had  funds  in  his 
hands  belonging  to  plaintiff.  Plaintiff 's  attorney  stipulated  to  try  said 
cause  only  on  the  condition  that  said  commission  was  returned  in  season, 
defendant's  attorney  saying  he  would  take  no  advantage  of  the  stipula- 
tion if  said  commission  was  not  returned.  Plaintiff 's  attorney  never  told 
defendant's  attorney  he  would  try  it  whether  the  commission  was  returned 
or  not.  Plaintiff's  attorney  wrote  to  the  commissioner  in  May  last  as 
to  the  commission,  and  received  no  answer.  In  July  last  he  employed  a 
person  to  go  to  Michigan  to  see  what  had  become  of  the  commission  and 
papers,  there  being  important  papers  with  the  commission  which  he  could 
not  do  without,  and  could  not  execute  a  new  commission.  Said  person 
has  not  yet  returned  but  is  expected  daily. 

Jambs  Htdb,  Defts  Atty.  C.  Field,  Plffs  AUy. 

Decision. —  Motion  granted,  unless  plaintiff  pay  costs  of  motion  and 
then  it  is  referred. 


BoDLE  vs.  The  Chenango  County  Mutual  Insurance  Company. 

The  insnficiency  of  an  ezcaae  offered  to  set  aside  a  yerdict. 

Motion  to  set  aside  verdict. — Defendant's  facts:  cause  noticed  for  trial 
Cortland  circuit  for  August  26,  1844.  Defendant's  attorney  states  his 
horse  tired  out  in  traveling,  by  which  means  he  was  unable  to  reacli  the 
court  house  until  3  o'clock  P.  M.  He  was  informed  a  verdict  had  been 
taken  in  the  cause  half  an  hour  previous.  He  endeavored  to  find  plaintiff's 
attorney,  to  offer  to  pay  costs,  and  was  informed  he  left  immediately  after 
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taking  the  Yerdict.  PIainti£p8  facts :  verdict  was  taken  after  2  o'clock  [21 
P.  M.,  in  its  regular  order  on  the  calendar.  Defendant's  attorney  arrived 
after  4  o'clock,  P.  M.  Plaintiff's  attorney  went  immediately  and  saw 
defendant's  attorney  and  informed  him  a  verdict  was  taken,  and  asked 
defendant's  attorney  why  he  did  not  come  sooner,  as  he  knew  it  was  an 
old  issue.  Defendant's  attorney  replied  he  stopped  at  a  tavern  about  five 
miles  back  to  get  his  dinner;  he  made  no  other  excuse,  did  not  offer  to 
pay  costs  at  the  time,  and  told  his  witness  he  could  go  home. 

Geo.  M.  Smith,  Dejis  Atty.  Humphrey  &  Gushing,  Plffs  AUys. 

DecUion^ — ^Motion  denied,  with  costs. 


Waring  vs.  M'Intosb. 

Where  there  is  a  conflict  of  statements  as  to  the  true  amount  of  a  jndi^ment  which  is 
alleged  to  be  fradulent  as  against  a  junior  ezecation  creditor,  the  Coort  will  not  decide 
soch  matters  npon  motion,  but  will  order  a  reference  to  a  referee,  to  examine  into, 
ascertain,  and  report  the  facts  and  amount  due. 

Motion  to  set  aside  or  vacate  fi.  fa.  issued  in  this  cause  as  fraudulent 
and  void  against  Charles  Hallocky  or  that  the  writ  of  fieri  facias  of  the 
said  Charles  Hallock,  be  entitled  to  priority y  8fc. — Facts  on  the  part  of 
said  Hallock:  an  alias  fi.  fa.  was  issued  on  the  judgment  in  the  above 
cause  on  or  about  the  3rd  of  September,  1844,  and  levied  on  personal  pro* 
perty  of  defendant;  the  judgment  record  appears  to  be  entered  on  a  cog- 
novit actionem  signed  by  the  defendant  in  person;  judgment  docketed 
5th  May,  1837,  for  $2,892  damages  and  1 16*81  costs.  The  fi.  fa.  is  di- 
rected to  levy  12,908-81  and  interest  from  May  5th,  1837,  after  making 
some  deductions  of  about  $628  and  interest.  On  the  28th  January,  1837, 
said  Hallock  and  one  Bates,  then  his  partner,  recovered  a  judgment  in 
this  court  against  defendant  for  $406*12  damages  and  costs,  issued  an 
alias  fi.  fa.  on  the  6th  September,  1844,  directed  to  levy  $401*12,  with 
interest  from  September  27,  1840.  Plaintiff  is  an  attorney  and  counsel- 
lor of  this  court,  and  acted  as  such  for  defendant  at  the  time  the  judg- 
ment of  said  plaintiff  was  taken,  and  defendant  was  then  in  a  great  pecu- 
niary embarrassment,  and  alleges  that  said  judgment  was  confessed 
without  any  bona  fide  indebtedness,  or  if  any,  not  more  then  one  or  two 
hundred  dollars,  and  that  the  full  amount  of  such  indebtedness  has  been 
paid,  previous  to  the  issuing  of  said  plaintiff's  fi.  fa.  Hallock  alleges  the 
full  amount  of  his  judgment  to  be  due  and  owing,  and  will  be  deprived 
of  all  means  of  collecting  the  same,  if  the  proceeds  of  defendant's  property 
is  applied  on  said  plaintiff 's  execution.  The  defendant  states  that  he  owed 
said  plaintiff  and  his  partner  a  due  bill  of  $55*96,  and  some  further  amount 
for  professional  services  performed  in  several  suits  in  which  defendant 
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2S^  was  inToIved,  and  in  the  course  of  the  business  plaintiff  received  at 
different  times  various  small  and  large  amounts  of  money;  he  is  not  other- 
wise indebted  to  said  plaintiff.  Since  the  rendition  of  the  judgment  has 
said  plaintff 's  goods,  together  with  money  collected  by  plaintiff  for  defend- 
ant, which  amounts  to  $553-46,  and  believes  plaintiff's  indebtedness  fully 
paid.  Plaintiff  has  refused  to  give  said  Hallock's  attorney  his  account, 
but  has  told  defendant  he  supposed  there  could  not  be  due  him  (plaintiff) 
over  $300,  and  gave  defendant  a  memorandum  in  figures,  which  made 
the  amount  $430*44,  but  did  not  look  over  his  books  fully,  and  could  not 
say  how  much  more  was  due.  Plaintiff  admitted  to  defendant's  attorney 
that  there  was  not  as  much  due  on  the  judgment  as  was  directed  to  be 
levied,  but  utterly  refused  to  give  defendant's  attorney  any  account  of  the 
amount  in  fact  due  on  said  judgment.  It  is  also  alleged  by  said  Hallock 
that  the  teste  and  retitm  of  the  plaintiff's  fi.  fa.  is  erroneous.  Plaintiff 
and  his  assignees'  facts;  first  the  assignees:  the  judgment  in  this  cause 
was  in  March,  1838,  assigned  by  plaintiff  to  one  Ann  Hackstaff,  an  aged 
lady  of  some  fortune,  ( for  whom  plaintiff  was  counsel  and  agent  in  invest- 
ing her  money,)  for  a  full  and  valuable  consideration  paid  by  her.  Said 
Ann  Hackstaff  died  July,  1841.  Letters  testamentary  were  shortly 
after  granted  upon  her  estate  to  her  son  and  plaintiff,  an  inventory  of  her 
estate  was  taken  and  sworn  to  by  said  executors,  in  which  the  said  judg- 
ment of  plaintiff  appears  in  the  list  of  property  of  said  testatrix  in  July 
1842.  The  attorney  for  the  assignees  had  frequently  tried  to  procure  a 
return  of  the  first  fi.  fa.  on  the  judgment,  in  order  to  issue  an  alias  thereon 
but  was  unable  to  do  so  until  about  the  month  of  August  last  when  an  alias 
fi.  fa.  was  issued  by  him,  and  being  informed  that  some  deductions  were 
to  be  made,  deferred  filling  up  the  writ  until  he  could  ascertain  from  plain- 
tiff the  amount  of  such  deductions,  and  when  in  conversation  with  said 
plaintiff,  at  the  time  of  filling  up  the  writ,  he  through  haste  and  inadver- 
tence, incorrectly  stated  the  places  of  teste  and  return  thereof.  He  first 
became  aware  of  the  error  on  service  of  the  papers  for  this  motion  and  too 
late  to  prepare  a  cross  motion  to  amend.  He  was  not  the  attorney  in  pro- 
curing the  judgment  or  in  issuing  the  original  execution.  Plaintiff  had  pro- 
mised to  draw  afiidavits  for  himself  and  others  to  establish  the  correctness 
of  said  judgment,  and  that  it  had  been  recovered  on  good  and  full  cause 
of  action,  and  was  still  due  with  the  deductions  on  said  writ  specified;  he 
is  informed  and  believes  plaintiff  has  now  no  interest  in  the  said  judgment 
except  as  executor.  Plaintiff's  facts:  plaintiff  states  that  this  judgment 
was  for  money  lent  and  advanced  by  plaintiff  to  defendant  and  for  profes- 
sional services,  and  that  defendant  at  the  time  of  docketing  said  judgment 
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was  actually  indebted  to  him  the  amount  of  said  judgment,  and  was  [23 
so  entered  up  for  such  indebtedness,  and  for  such  as  might  be  due  from 
the  defendant  to  plaintiff,  and  also  for  such  indebtedness  as  might  accrue 
in  favor  of  plaintiff  and  his  partners;  and  finds  from  an  examination  of 
his  accounts  against  said  defendant,  that  said  defendant,  at  the  time  said 
judgment  was  entered,  was  actually  indebted  to  him  in  the  amount  named 
in  said  judgment  At  or  about  the  time  of  giving  said  judgment,  he  gave 
up  to  defendant  his  note  for  ^500,  which  had  been  paid  by  plaintiff. 
Plaintiff  issued  an  execution  immediately  after  the  entry  of  said  judgment, 
which  was  returned  nulla  bona.  All  the  moneys  he  has  received  on  ac- 
count of  said  defendants  have  been  duly  credited  to  him;  and  that  giving 
defendant  all  his  credits,  he  is  actually  indebted  to  him  the  amount  named 
in  the  execution.  Plaintiff  let  defendant  examine  the  books  of  the  firm, 
and  defendant  took  the  memorandum  therefrom  mentioned  in  defendant's 
affidavit;  the  amount  was  only  one  that  plaintiff's  late  firm  had  against 
defendant  previous  to  the  judgment.  Plaintiff,  for  a  valuable  considera- 
tion, assigned  said  judgment  as  before  stated,  in  the  year  1838.  The 
annexed  account  of  plaintiff  against  defendant,  shows  the  amount  actually 
due  from  said  defendant.    The  account  added  up,  makes  139978*68. 

Smith  Bark£b,  Jittyfor  Hallock. 

J.  C.  Delaflaine,  Mty  far  Plffs  Assignees. 

Decision. — Ordered  that  it  be  referred  to  a  referee  to  examine  into  the 
matters  involved  in  said  motion,  and  to  report  to  this  court  forthwith  the 
amount  actually  due  upon  the  judgment  in  this  cause.  Costs  of  motion 
to  abide  the  decision  of  the  motion,  upon  the  coming  in  of  the  report  of 
the  referee :  in  the  mean  time,  proceedings  on  the  executions  in  both 
causes  to  be  stayed. 


Smith  vs.  Rbid. 

Facts  and  ciiviimstaiieea  upon  whick  defendant  was  allowed  to  come  in  and  de£Nid  upon 
the  merits  before  a  referee,  on  terms,  where  an  inquest  was  taken  bj  definnlt;  the 
defendant's  attornejrs  alleging  they  had  been  misled  by  the  court  proceedings  published 
daily  in  a  morning  newspaper. 

Motion  to  set  aside  inquest y  verdicty  and  subsequent  proceedings. —  De- 
fendant's facts :  On  the  3d  July,  1844,  served  plaintiff's  attorneys  with 
affidavit,  order,  notice  of  motion,  and  affidavit  of  merits,  to  set  aside  the 
inquest  in  this  cause,  by  reason  of  being  misled  by  the  Morning  Herald 
New-York  (defendant's  attorneys  residing  in  Kings  county),  on  the  2d 
day  of  the  circuit,  not  finding  this  cause  among  those  published  for  the 
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day  calendar  of  that  day;  one  of  defendant's  attorneys  alleging  he  had 
been  ready  at  all  the  previous  circuits,  and  was  then  ready  to  try  said 
cause;  and  plaintiff's  attorney  knew  he  had  a  defence,  and  an  affidavit 
24]  of  merits  had  been  filed.  An  inquest  was  taken,  and  verdict  for 
plaintiff  $500,  on  the  said  2d  day  of  the  circuit.  On  the  9th  July,  1844, 
defendant's  attorneys  served  on  plaintiff's  attorneys  notice  of  tender  and 
stipulation  to  pay  costs  of  inquest  and  subsequent  proceedings  on  being 
taxed,  and  to  try  said  cause  at  the  then  circuit.  On  the  10th  July,  1844, 
defendant's  attorneys  were  served  by  plaintiff's  attorneys  with  bill  of 
costs  of  inquest  and  notice  of  taxation  for  the  15th  July,  1844  :  on  that 
day,  one  of  defendant's  attorneys  attended  on  taxation.  Immediately  after 
said  costs  were  taxed,  one  of  plaintiff's  attorneys  remarked  he  could  not 
try  the  cause  at  that  circuit,  one  of  his  witnesses  being  absent  out  of 
town.  The  defendant's  attorney  informed  plaintiff's  attorney  at  that  time 
in  what  manner  he  had  been  misled  by  the  Herald,  and  insisted  plain- 
tiff's attorney  was  unkind  in  taking  the  costs  from  him  under  the  circum- 
stances. Plaintiff's  attorney  replied  he  was  out  of  town  when  the  inquest 
was  taken;  and  as  it  was,  he  was  in  no  hurry  for  the  costs  :  defendant's 
attorney  might  pay  them,  taking  his  own  time.  Soon  after  said  bill  of 
costs  was  taxed,  defendant  in  this  cause  became  insane,  and  was  confined 
in  a  lunatic  asylum,  where  he  is  still.  Defendant's  attorneys  were  unable 
to  get  the  money  for  the  costs  from  defendant.  Two  or  three  weeks 
since,  defendant's,  attorneys  received  a  note  from  plaintiff's  attorneys,  re- 
questing the  costs  to  be  paid,  that  they  might  notice  the  cause  for  the  next 
circuit.  Defendant's  attorney  (who  had  the  principal  charge  of  the  cause, 
and  who  is  son-in-law  to  defendant)  was  at  that  time  obliged  to  go  into 
the  country,  on  account  of  sickness  in  his  family.  Before  leaving,  he  wrote 
a  line  to  plaintiff's  attorneys,  requesting  them  to  notice  said  cause,  and 
stating  to  them  the  fact  of  the  insanity  of  defendant,  and  would  the  next 
week  endeavor  to  pay  the  costs  out  of  his  own  pocket,  and  pledged  himself 
the  costs  should  be  paid  if  they  would  notice  the  cause.  On  his  return, 
he  called  on  plaintiff's  attorneys  two  or  three  times  to  pay  said  costs,  and 
not  finding  them  in,  was  obliged  again  to  go  to  his  family  in  the  country 
on  account  of  continued  illness;  and  on  his  second  return,  called  on 
plaintiff's  attorneys  to  pay  said  costs:  not  finding  them,  called  again  next 
day  and  found  them,  offered  to  pay  the  costs,  take  short  notice  of  trial, 
and  put  cause  on  calendar  for  next  circuit,  of  which  there  was  full  time* 
Plaintiff 's  attorneys  refused  to  take  the  costs,  or  do  any  thing  in  the  mat- 
ter defendant's  attorney  had  requested.  Defendant's  attorney  has  just 
seen  on  his  table  (about  4th  Septonber,  1844),  for  the  first  time,  a  copy 
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bill  of  costs,  purporting  to  be  a  taxed  bill,  but  no  notice  on  it  to  that 
effect,  nor  is  there  any  demand  of  payment  upon  it;  nor  has  defendant's 
attorney  ever  received  any  demand  of  payment  of  said  costs,  but  [26 
there  was  an  endorsement  on  said  bill  of  costs  as  follows:  '^  one  of  the 
plaintifi^'s  witnesses  is  out  of  town,  and  therefore  the  cause  could  not  be 
brought  on  the  July  circuit"  Defendant  is  still  confined  in  the  lunatic 
asylum,  and  it  is  uncertain  whether  he  will  ever  be  able  to  transact 
business  again;  no  conmiittee  has  been  appointed  over  hinu  Defendant's 
attorneys  have  just  been  served  with  a  bill  of  costs  in  this  suit  and  notice 
of  taxation  for  23d  September,  1844.  Defendant  swears  to  merits. 
Piaintiff^'s  facts:  Inquest  taken  in  its  regular  order  on  the  calendar  at 
July  circuit,  1844.  In  February  at  the  December  circuit  last,  plaintiff's 
attorney  had  watched  this  cause  with  his  witnesses  for  ten  days,  then  the 
cause  was  suddenly  and  unexpectedly  called  on  while  plaintiff's  witness 
was  gone  to  dinner,  he  was  expected  in  court  soon,  and  did  come  in  a 
few  minutes  after  the  cause  was  disposed  of.  Defendant  would  not  consent 
to  any  arrangement  to  save  costs  or  delay,  and  plaintiff's  attorneys  paid 
defendant's  term  costs.  Very  shortly  after  the  cause  had  gone  down, 
one  of  plaintiff's  attorneys  made  a  fair  arrangement,  as  he  supposed, 
with  one  of  defendant's  attorneys  to  put  the  cause  again  on  the  calendar 
at  the  same  circuit,  and  within  three  hours  thereafter  received  from  the 
other  attorney  of  defendant,  notice  of  motion  for  next  special  term  of 
this  court  for  judgment  as  in  case  of  non-suit  Plaintiff's  attorney  was 
informed  soon  by  defendant's  attorney  with  whom  he  made  the  arrange- 
ment, that  the  notice  of  motion  was  a  mistake,  that  he  would  make  it 
all  right  He  then  drew  up  a  stipulation  to  arrange  the  same,  and 
plaintiff's  attorney  signed  the  same.  The  day  prior  to  said  motion  day, 
plaintiff's  attorneys  sent  to  defendant's  attorneys  for  a  copy  of  the 
stipulation;  the  defendant's  attorney  who  gave  the  notice  of  motion 
refised  to  consent  to  any  thing  his  partner  had  done,  but  gave  no  notice 
thereof  to  plaintiff's  attorneys,  and  they  narrowly  escaped  having  said 
motion  taken  by  default  Plaintiff's  attorneys,  however,  accepted 
defendant's  stfpulation  to  pay  the  costs  of  inquest,  and  made  out  the 
same  and  had  them  taxed.  One  of  defendant's  attorneys  stated  to  the 
taxing  officer,  he  did  not  want  a  copy  of  the  taxed  bill  of  costs  to  be 
served,  or  any  demand  to  be  made;  the  taxing  officer  struck  those  items 
out  of  the  bill  Plaintiff's  attorney  supposed  from  the  conversation  then 
had  with  defendant's  attorney,  that  he  was  going  to  pay  the  costs  soon, 
and  only  wanted  to  go  over  to  Brooklyn  to  get  the  money,  to  which  he 
consented.    Plaintiff 's  attorneys,  after  requesting  of  defendant's  attorneys 
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and  sending  to  them  a  number  of  times  to  pay  said  costs,  directed  a  taxed 
bill  to  be  served  on  defendant's  attorneys,  -which  was  done,  Jnly  29, 
26]  1844.  Plaintiff's  attorneys  do  not  knovr  who  endorsed  on  said  bill 
that  plaintiff's  witness  was  out  of  town.  On  the  19th  September  one  of 
defendant's  attorneys  called  on  plaintiff's  attorneys,  and  said  he  intended 
still  to  pay  said  costs,  but  oiiered  no  money,  and  did  not  say  he  had  it 
with  him,  and  was  informed  judgment  had  been  entered.  The  circuit 
where  venue  is  laid  commences  23d  September,  1844.  Defendant  told 
one  of  plaintiff's  attorneys  personally  that  he  himself  had  been  misled 
by  the  report  of  the  day  calendar  in  the  paper,  and  did  not  cast  any  blame 
on  defendant's  attorneys.  Plaintiff's  attorneys  refused  to  open  the 
judgment  as  it  was  regular,  for  fear  of  a  long  and  expensive  litigation 
with  an  insane  defendant,  whose  ability  to  pay  may  be  considered 
doubtful. 

WiBmo  &  Ralph,  Defts  .Mys.        A.  L.  &  H.  P.  Allen,  Plfs  Attys. 

Decision. — Ordered  that  motion  be  granted  so  far  as  to  permit  defend- 
ant's attorneys  on  payment  of  costs  of  trial  or  inquest,  and  subsequent 
proceedings,  if  any,  and  costs  of  opposing  motion,  to  be  heard  before 
referee  on  the  merits;  that  the  referee  make  report  to  this  court  Plaint- 
iff's proceedings  stayed  until  the  coming  in  of  the  report. 


ViN  £lten  vs.  HuasT  &  Cushnst. 

IMinduiti'flKBase  whenhe  niflbred  an  inqoMt  bjdefiuilt;  uid  the  termi  impoted  m»on 
allowing  him  to  come  ia  and  defend. 

MoHon  to  set  aside  inquest,  and  for  new  trial. — Defendants'  facts : 
Defendants  swear  to  merits;  issue  was  joined  30th  August,  1842;  inquest 
taken  11th  September,  1844;  they  received  no  notice  from  their  attorney, 
or  from  any  other  person,  to  prepare  for  trial,  and  had  no  knowledge  the 
cause  was  noticed  for  triaL  Being  so  long  in  court,  defendants  supposed 
it  was  dropped,  and  would  not  be  further  prosecuted.  Defendants' 
attorney  states  cause  was  noticed  for  trial,  April,  1844,  by  plaintiff's 
attorney,  who  afterwards  countermanded  the  notice;  he  heard  nothii^ 
ttore  from  it  until  he  saw  it  on  the  calendar  for  September  circuit,  1844; 
he  did  not  recollect  ever  receiving  any  notice  of  trial  for  said  September 
eircnit;  he  told  plaintiff's  attorney  so,  who  said  he  thought  he  had  served 
notice  of  trial  on  defendant's  attorney.  After  the  inquest,  defendants' 
attorney  found  a  notice  of  trial  with  some  chancery  papers  which  were 
served  at  same  time  and  filed  away;  said  notice  of  trial  being  with  said 
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chancery  papers,  eseaped  the  notice  of  defendants'  attorney.  Defendants' 
attorney  offered  in  a  stipulation  to  plaintiff's  attorney  to  pay  costs  of 
inquest,  on  having  the  same  waived,  and  on  giving  defendants  a  trial 
therein.  Plaintiff's  facts  :  Inquest  regularly  taken  on  the  11th  [27 
September,  1844,  in  pursuance  of  a  notice  duly  served. 

D.  Peatt,  DefU  AHy.  W.  Porter  jr.,  Plffs  AUy. 

Deeision* — Ordered  that  defendants  have  leave  to  come  in  and  defend 
before  referee,  on  payment  of  costs  of  circuit,  inquest,  and  all  subsequent 
proceedings,  and  costs  of  opposing  motion.  Judgment  to  stand,  and 
plaintiff  at  liberty  to  issue  execution  as  security. 


Pentz,  President,  &c.  vs.  Willoughby. 

Where  an  action  was  commenced  on  a  jadgment  in  the  Superior  Court,  after  an  order 
staying  execution  upon  writ  of  error  to  this  court;  and  on  affirmance  by  this  court, 
plaintiff  entered  judgment  by  deftnlt :  subsequent  to  which,  defendant  brought  a  writ 
of  enor  upon  the  judgment  of  affirmance.  Defendant  was  allowed  an  order  staying 
plaintiff^s  proceedings  upon  his  last  judgment,  nntil  the  principal  casa  was  decided  in 
the  Court  of  Errors. 

Motion  to  set  aside  drfavU  and  to  stay  all  Jiirther  proceedings  in  this 
cause  until  the  decision  of  the  principal  case  in  the  Court  of  Errors. — 
Defendant's  facts :  this  is  an  action  of  debt,  on  judgment  rendered  in 
superior  court  of  New  York,  on  a  bond.  On  said  judgment  a  writ  of 
€nror  was  brought  to  this  court,  and  judgment  on  said  writ  affirmed^  July, 
1844  On  said  last  judgment  a  writ  of  error  has  been  brought  to  the 
Court  of  Errors,  on  which  is  endorsed  the  proper  orders,  staying  execu- 
tion; this  suit  is  brought  on  the  judgment,  upon  which  the  said  last  writ 
of  error  is  brought.  Immediately  on  the  decision  of  this  court,  plaintiff's 
attorney  entered  defendant's  default  for  want  of  a  plea.  Defendants 
offered  to  pay  plaintiff's  attorney  costs  of  default  on  waiving  same, 
which  was  refused.  This  case  necessarily  depends  on  the  result  of  the 
action  of  the  Court  of  Errors  upon  the  judgment  upon  which  the  same  is 
brought  Defendant  swears  to  merits  and  also  that  the  original  judg- 
ment in  the  superior  court  of  New  York,  was  in  the  name  of  Elntheros 
6*  Comstock,  President  &c.,  said  Frederick  Pentz  having  succeeded  him 
in  said  office*  When  this  suit  was  commenced,  the  original  suit  in  the 
name  of  Comstock,  President  &c.,  having  been  removed  to  this  court, 
by  writ  of  error,  this  court  made  an  order  staying  plaintiff's  proceedings 
upon  the  judgment,  until  the  decision  of  this  court,  which  order  was  made 
before  issue  joined  in  this  suit    Plaintiff's  facts:  this  is  an  action  of  debt 
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on  judgment  in  superior  court  of  New  York,  entered  17th  October^  1842, 
for  1 120,000  and  $257*9]  damages  and  costs,  which  judgment  was  upon 
a  bond  given  by  defendant  to  the  association  for  $60,000  and  interest 
At  the  time  of  rendering  said  judgment,  there  was  due  upon  said  bond  for 
interest  alone,  $9,000,  no  part  of  which  has  been  paid.  This  action  was 
28]  commenced  by  declaration,  June  2,  1843,  previous  to  which  time 
a  writ  of  error  was  brought  upon  the  said  judgment  in  superior  court, 
and  an  order  staying  execution;  the  bond  filed  upon  said  writ  was  in  the 
penalty  of  a  sum  not  amounting  to  $4,200;  on  the  29th  July,  1844,  this, 
court  {(ffirmed  the  judgment  of  said  superior  court;.  12th  August  last, 
(eighteen  days  having  previously  elapsed  to  plead  in),  defendant's  de- 
fault was  entered  for  not  pleading,  and  rule  for  final  judgment  Judgment 
of  afiirmance  in  this  court  was  entered  7th  of  August  last;  at  which  time 
there  was  due  from  Defendant  Willoughby,  for  interest,  $  16,200,  and 
which  is  still  due.  One  writ  of  error,  brought  by  defendant  upon  said 
judgment  of  affirmance,  has  been  quashed  by  the  Court  of  Errors  on  the 
23d  September,  1844.  Another  has  been  issued,  and  was  allowed  16th 
September,  1844,  and  an  order  made  by  the  officer  staying  execution. 
The  bond  executed  upon  said  writ  is  in  the  penalty  of  $5000.  Plaintiff 
alleges  he  has  a  scanty  security  for  his  debt;  and  that  defendant,  by 
evading  the  statute  requiring  security  upon  a  writ  of  error,  prevents  him 
firom  realizing  the  just  amount  of  interest  on  defendant's  bond,  and 
charges  delay  to  be  the  sole  object  of  bringing  the  writ  of  error. 

F.  Anthon,  DefU  AUy.  R.  E.  Mount  Jr.,  Plffs  JlUy. 

Becirion. —  Ordered  that  the  judgment  entered  in  this  cause  stand,  but 
all  proceedings  upon  the  judgment  to  be  stayed  until  the  decision  of  the 
principal  case  now  pending  in  the  Court  of  Errors  shall  be  made.  De- 
fendant to  pay  costs  of  opposing  this  motion. 


Bbown  &  Eaton  vs.  Torrance. 

Faett  upon  which  defendu&t  wt  aaidt  an  execation  in a«d  upon  a  judgment  entered  npon 
a  report  of  referees,  after  defendant  had  obtained  an  order  letting  atide  the  report,  etc. 
upon  termf . 

Motion  to  id  aside  execution  for  irregularity. —  Defendant's  facts  : 
Judgment  was  entered  in  July  1844,  upon  an  ex  parte  report  of  referees. 
A  motion  was  made  to  this  court  to  set  aside  the  report  and  subsequent 
proceedings  for  irregularity,  or  for  other  relief:  upon  which  motion, 
defendant  swore  to  merits;  and  a  rule  was  granted  on  the  12th  August 
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1844^  setting  aside  the  report  and  sul)sequent  proceedings  on  payment 
of  costs  of  hearing,  and  subsequent  proceedings  and  costs  of  opposing 
motion.  Within  twenty  days  after  the  entry  of  said  rule,  and  about  a 
week  before  the  twenty  days  expired,  the  law  partner  of  defendaht's 
attorney,  and  counsel  for  defendant,  called  on  plaintifis'  attorney,  and 
requested  him  to  make  out  his  costs  under  said  rule;  which  was  done. 
Defendant's  counsel  objected  to  some  items  in  said  bill.  Plaintifi'  attorney 
said  he  would  see  one  of  plaintiffs  in  a  few  days,  and  procure  proof  [29 
to  satisfy  defendant's  counsel  of  the  correctness  of  some  of  the  items. 
Defendant's  counsel  claimed  that  the  bill  must  be  taxed,  and  it  was  then 
so  understood  between  them,  and  taxation  postponed  merely  on  account 
of  the  absence  of  said  plaintiff.  Defendant's  counsel  saw  defendant, 
Saturday,  August  31,  1844,  and  advised  defendant  to  go  and  settle  said 
costs  by  Tuesday  following.  Defendant's  counsel  woul4  ascertain  of 
plaintifis'  attorney,  when  he  was  ready,  and  let  him  know.  On  Mon- 
day, defendant's  counsel  saw  plaintiff'  attorney,  and  found  him  ready  to 
tax  the  bill.  They  went  before  a  taxing  officer  and  had  the  same  taxed, 
he  making  some  deductions.  When  same  were  taxed,  defendant's  counsel 
informed  plaintifis'  attorney  the  defendant  would  be  there  the  next  day 
and  settle  them,  to  which  plaintiffs'  attorney  did  not  object:  the  taxation 
was  without  notice.  On  Tuesday,  September,  3,  1844,  next  day  defen* 
dant  came  and  gave  defendant's  counsel  the  money  to  pay  the  costs;  and 
on  the  same  day  he  tendered  the  amount  of  the  taxed  bill  to  plaintiff' 
attorney,  who  admitted  the  sufficiency  of  the  tender,  but  refused  to  re- 
ceive it,  as  he  said  it  was  too  late :  it  should  have  been  made  the  day 
before.  At  that  time  no  execution  had  been  issued,  and  plaintiffs  had  not 
incurred  any  expense  or  liability  subsequent  to  the  taxation.  Defendant's 
counsel  has,  within  a  few  days,  ascertained  the  fact  that  an  execution  is 
issued,  and  now  in  the  hands  of  the  sheriff.  Plaintiffs'  facts :  the  same 
in  substance  as  defendant's,  down  to  the  time  when  defendant's  counsel 
called  on  plaintiffs'  attorney  for  the  amount  of  the  costs  under  the  rule. 
After  the  costs  were  made  out,  defendant's  counsel  said  they  were  so 
large,  he  thought  defendant  would  rather  let  the  judgment  stand  than 
pay  them;  but  he  would  see  defendant  in  a  few  days,  and  let  him  know. 
About  a  week  previous  to  the  expiration  of  the  twenty  days,  defendant's 
counsel  called  on  plaintiffs'  attorney,  and  stated  that  defendant  would 
pay  said  costs  on  taxation;  and  defendant's  counsel  proposed  they  should 
go  before  the  taxing  officer  on  Friday,  30  August  1844,  and  get  costs 
taxed;  to  which  plaintiffs'  attorney  assented.  Plaintiffs'  attorney  states, 
but  for  such  stipulation  he  should  have  noticed  the  bill  of  costs  for  taxa- 
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tion  at  the  regular  time^  and  had  the  same  taxed.  On  the  morning  of  the 
30th  August,  1844,  plaintifis'  attorney  received  a  note  firom  defendant's 
counsel,  requesting  a  postponement  of  such  taxation  until  Monday  or 
Tuesday  following.  On  Monday  they  went  before  the  taxing  officer  and 
had  the  same  taxed,  defendant's  counsel  stating  that  the  bill  would  be 
paid  next  day;  to  which  plaintifis'  attorney  replied,  ^  that  to-morrow 
30]  would  not  be  to-day,"  or  words  to  give  defendant  to  understand 
the  twenty  days  would  expire  that  day.  After  the  twenty  days  expired, 
defendant's  counsel  called  upon  plaintifis'  attorney  and  offered  to  pay  the 
said  bill  of  costs,  which  plaintiffs'  attorney  declined  to  receive.  Execu- 
tion has  been  issued  and  delivered  to  the  sheriff.  Plaintiffs'  attorney  learns 
that  defendant  has  confessed  a  judgment  since  this,  and  execution  issued 
on  it,  which  would  cover  all  defendant's  property. 

A.  B.  Nichols,  Dejh  JUy.  H.  K.  Viklb,  Plffs  .my. 

Dedsicn. —  Motion  granted  without  costs. 


Pom EBOY  vs.  Lownsbx^ly. 

Terms  impowd  on  defendtDt,  allowing  n  oomnuMion  to  iatne  with  a  stay,  after  plaintiff 
had  pnpared  the  cause,  and  was  expecting  to  proceed  to  a  hearing  the  next  day  after 
motion,  papers  were  served. 

Motion  for  a  commission. — Defendant's  facts:  Action  assumpsit,  issue 
joined  16th  July,  1844;  cause  referred  10th  August,  1844;  noticed  for 
hearing  on  the  31st  August,  1844.  Defendant  swears  to  merits  in  the 
usual  manner;  and  also  to  the  materiality  of  the  witness  residing  at  St* 
Louis,  Missouri,  for  which  a  commission  is  wanted,  and  the  particulars 
of  the  defence  which  he  expects  to  prove  by  said  witness.  Defendant  was 
unable  to  find  out,  after  diligent  inquiry,  where  witness  resided,  until 
about  26th  August  1844.  Defendant  is  engaged  in  running  a  boat  on  the 
canal  between  Albany  and  Buffalo:  he  left  Albany  the  latter  part  of  July, 
and  did  not  return  until  30th  August  1844,  and  heard  nothing  of  the 
cause  being  noticed  until  the  last  mentioned  day.  One  of  defendant's 
attomqrs,  on  the  15th  July  1844,  wrote  to  plaintiffs'  attorneys,  stating 
in  substance  the  particulars  of  defendant's  defence,  and  that  it  would  be 
material  to  have  the  testimony  of  said  foreign  witness,  unless  plaintifb 
would  admit  the  items  of  defence  intended  to  be  proved  by  him;  and 
thinks  he  also  stated  that  defendant's  attorneys  did  not  know  the  resi- 
dence of  said  witness,  and  urged  plainti&'  attorneys  to  grant  some 
delay,  in  (»xler  to  get  the  testimony  of  said  witness,  as  also  to  procure 
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the  other  witnesses  in  said  cause,  who  were  mostly  engaged  on  the  canaL 
Plaintifi^'  attorneys  declined  to  admit  the  items  above  referred  to,  or  to 
grant  the  delay  requested.  Defendant's  attorneys  have  since  requested  of 
plaintifis'  attorneys  to  delay  noticing  the  cause  for  hearing,  on  the  ground 
of  the  difficulty  in  getting  the  necessary  testimony.  This  cause  was 
noticed  for  hearing  on  the  17th  August  1844,  after  defendant  had  left 
Albany;  and  defendant's  attorney  did  not  know  where  to  direct  a  com- 
munication to  him,  and  was  unable  to  move  in  the  matter  uDtil  defendant 
returned.  Plaintifis'  facts:  one  of  the  plaintifis'  attorneys  states  they  [31 
are  attorneys  for  a  person  not  named,  as  one  of  the  plaintiffs,  but  who  is 
plaintifi'in  interest  in  this  cause;  after  issue  joined,  plaintifis'  attorneys 
received  a  letter  from  one  of  defendant's  attorneys,  requesting  a  delay 
in  said  cause  until  the  close  of  the  canal  navigation,  to  enable  defendant 
to  get  his  witnesses,  and  intimated  they  might  want  the  testimouy  of  a 
witness  by  commission.  Plaintiff'  attorneys  after  consultation  with 
plaintiff  in  interest,  who  was  opposed  to  any  delay,  wrote  to  defendant's 
attornqrs  to  that  effect;  and  requested  them  to  bring  on  the  motion  for 
a  commission,  at  the  same  time  with  the  motion  for  reference.  Cause 
was  referred  on  the  10th  August,  1844;  on  the  9th  August  1844,  Plain- 
tifis' attorneys  received  a  letter  from  one  of  defendant's  attorneys,  who 
had  the  charge  of  this  suit,  that  he  was  going  to  be  absent  until  27th 
August,  1844,  requesting  plaintiffs'  attorneys  to  let  the  cause  stand  as  it 
did  until  his  return,  and  requesting  them  not  to  notice  the  cause  until 
his  return.  Plaintiff  in  interest  declined  giving  any  delay,  plaintifi'  at- 
torneys immediately  informed  defendant's  attorneys  of  the  fact,  together 
with  the  reasons  of  said  plaintiff  in  interest,  and  also  informed  defend- 
ant's attorneys  they  would*  put  the  time  of  hearing  beyond  27th  August, 
1844.  On  the  14th  of  August,  1844,  plaintiffs'  attorney  received  a 
letter  from  the  other  attorney  for  defendant,  requesting  the  hearing  to 
be  postponed  until  middle  of  September,  in  order  to  give  time  for  the 
absent  attorney  to  return  and  prepare  for  the  hearing.  Plaintiff  in  in- 
terest refused  to  give  any  delay,  and  plaintiffs'  attorneys  so  informed 
defendant's  attorneys.  Plaintife'  attorneys,  from  the  two  letters  last 
mentioned,  were  led  to  believe  defendant  had  abandoned  his  commission  : 
had  they  thought  otherwise,  they  should  not  have  noticed  the  cause  for 
bearing  until  said  commission  was  disposed  of,  plaintiff  in  interest  being 
urgent  to  have  the  cause  progress.  Plaintiffs'  attorneys  noticed  it  for 
hearing  on  the  17th  August  1844,  for  the  3 1st  August  1844.  Late  in 
the  evening  of  30th  August  1844,  and  after  the  plaintiff  in  interest  had 
procured  his  witnesses  and  entirely  prepared  for  the  hearing,  plaintiffs' 
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attorneys  were  served  with  papers  for  this  motion,  with  a  stay  of  .pro- 
ceediDgs. 

Dean  &  Newland,  t)efU  ^Uys.        Cochran  &  Rathbun,  Plffs  ^Uys. 

Decision, —  Motion  granted,  with  stay  until  1st  January  1846,  on  pay* 
ment  by  defendant  of  costs  of  reference  down  to  time  of  stay,  and  costs 
of  opposing  motion. 


32]  MuNN  vs.  Greenwood,  &c. 

Facts  ftDd  circomstanceB  upon  which  defendant  was  denied  a  motion  /or  jadg^ment  aa  in 
case  of  non-anit,  or  that  plaintiff  pay  his  taxable  costs,  on  the  groond  that  the  snit  had 
been  settled. 

Motion  for  judgment  as  tn  case  of  nonsuit^  or  that  plaint^  pay  de- 
JendarUs'  taxabk  costs  in  this  cause. — Defendants'  facts:  Suit  commenced 
about  6th  July,  1843;  issue  of  fact  joined  21st  July,  1843.  Plaintiff  did 
not  notice  the  cause  for  the  circuit,  on  the  1st  Monday  of  August,  1844; 
that  issues  of  a  later  date  than  21st  July  1843,  were  tried  at  said  circuit 
This  suit  is  on  a  promissory  note,  signed  by  both  defendants  :  the  same 
is  now  pending,  and  in  no  way  settled,  arranged,  or  compromised.  No 
costs  have  ever  been  paid  defendants  in  this  suit.  Greenwood,  one  of 
said  defendants,  confessed  a  judgment  to  one  Smyth,  on  the  8th.of  June, 
1843  :  the  amount  of  the  above  mentioned  note  was  then  ascertained, 
and  included  in  said  judgment  for  plaintiff's  benefit,  and  by  consent  of 
said  Greenwood;  and  said  plaintiff  Smyth  at  same  time  executed  and 
delivered  to  said  plaintiff  a  writing,  acknowledging  plaintiff  to  be  owner 
of  so  much  of  said  judgment  as  was  due  him  on  said  note,  to  which 
plaintiff  assented.  On  the  25th  August  1843,  one  Medbury  paid  for  said 
Greenwood  the  whole  amount  due  on  said  judgment.  At  that  time,  plain- 
tiff and  his  attorney  presented  said  note,  on  which  this  suit  is  brought, 
and  on  which  said  judgment  was  confessed,  to  said  Greenwood  for  pay- 
ment The  amount  due  plaintiff  on  said  note  was  then  cast  up,  and  the 
same  paid  to  said  plaintiff  by  said  Medbury,  for  said  Greenwood,  who 
was  owing  said  Greenwood,  and  the  note  given  up  to  said  Greenwood  by 
said  plaintiff,  who  expressed  himself  satisfied  :  there  was  no  settlement 
or  arrangement  of  this  suit  at  that  time,  in  any  way  other  than  above 
stated.  Defendants'  attorney  has  never  received  any  notice  discontinuing 
this  suit :  should  have  moved  before,  but  for  the  inability  of  procuring 
said  Greenwood's  affidavit,  who  resides  at  Wisconsin,  and  which  is  now 
procured.  Five  different  individuals  swear  in  substance  to  the  same  facts 
as  above  set  forth  in  regard  to  the  settlement  of  this  suit    Plaintiff's 
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facts :  Some  time  after  the  note  became  due,  Williams,  who  was  surety, 
gave  plaintiff  notice  he  must  coUect  said  note  immediately;  or  he,  said 
WiUiams,  should  not  hold  himself  responsible  for  its  payment  Plaintiff 
then  employed  his  attorney  to  collect  said  note,  who  called  on  said  de- 
fendant Greenwood  for  payment  Afterwards  Greenwood  confessed  the 
judgment  before  mentioned,  including  the  amount  of  said  note;  and 
plaintiff  took  the  writing  from  said  Smyth  before  mentioned,  and,  after 
consulting  counsel,  found  said  Smyth  woidd  not  be  liable  to  pay  him  his 
amount  of  said  judgment  by  said  writing,  imless  the  same  was  collected 
of  Greenwood.  Plaintiff  then  directed  the  prosecution  of  this  suit,  and 
the  writing  was  giren  back  to  said  Smyth.  After  suit  was  commenced, 
Greenwood  came  to  plaintiff  and  said  he  wanted  to  settle  the  suit,  [33 
he  did  not  want  any  more  costs  made  about  it,  and  wanted  to  get  rid  of 
it;  that  he  honestly  owed  the  money  due  on  the  note,  and  had  made  ar- 
rangements with  one  Medbury  to  pay  it  and  stop  any  ftirther  proceedings 
in  the  suit  Plaintiff  received  the  money  from  said  Medbury  for  the  amount 
due  on  the  note,  and  gave  up  the  note  to  saidjGrreenwood  as  before  stated; 
and  plaintiff  observed  that  it  is  all  settled  now,  and  nothing  more  to  be 
done  about  it;  to  which  Greenwood  replied,  it  was.  Plaintiff  considered 
the  suit  settled  :  he  had  not  agreed  to  pay  defendant's  costs,  and  there 
was  nothing  said  about  costs  either  way.  Plaintiff's  attorney  corrobo- 
rates the  same  state  of  facts,  and,  in  addition,  says  Greenwood  expressly 
admitted  that  said  suit  was  settled. 

A.  L.  Pritchakd,  Defts  Jitty.  John  Hyde,  Ptffs  My. 

Decision* —  Motion  denied  with  costs. 


BaAnr  vs.  Mount. 

Facts  and  eircnmstanees  upon  which  plaintifT  was  allowed  to  stipulate  to  try  a  second 
time,  and  pay  costs. 

Motion  for  judgment  as  in  case  of  wm-suit. —  Defendant's  facts:  De- 
fendant and  his  witnesses  attended  the  circuit  on  the  fourth  Monday  of 
August  1844,  prepared  for  trial  on  the  second  day  of  the  circuit.  Plaintiff 
and  his  attorney  said  they  could  not  nor  should  not  try  the  cause  at  said 
circuit,  and  proposed  to  defendant's  attorney  to  let  the  cause  go  over  the 
circuit;  as  they  could  not  get  ready  for  trial,  on  account  of  plaintiff's 
not  bringing  with  him  a  certain  deed,  having  forgotten  it  Defendant's 
attorney  refused  to  agree  to  the  cause  going  over  to  the  next  circuit,  and 
insisted  on  moving  for  judgment  as  in  case  of  non^suit,  in  case  it  was 
not  tried,    lliere  was,  at  this  time,  two  or  three  causes  standing  before 
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this  on  the  calendar  to  be  tried.  Defendant  and  plaintiff's  attorney  ooO'* 
Tersed  together,  to  see  if  an  arrai^ement  conld  be  made  (as  plaintiff 
declared  and  conceded  he  was  uiq>repared  for  trial)  to  dispense  with 
further  attendance  of  defendant's  witnesses,  so  as  to  lighten  the  amount 
of  costs  for  plaintiff.  Plaintiff's  attorney  offered,  in  the  former  part  of 
the  conyersation,  to  stipulate  and  pay  costs,  and  try  at  the  next  circuit; 
to  which  defendant's  attorney  refused,  on  the  ground  that  plaintiff  was 
then  under  stipulation  to  try  at  the  present  circuit  Defendant's  attorney 
suggested  and  proposed  to  plaintiff's  attorney,  the  better  way  would  be 
to  serre  him  with  a  countermand  of  the  notice  of  trial;  and  he  and  his 
witnesses  would  then  leave,  but  could  not  leave  in  any  way  or  manner 
34]  that  would  expose  the  cause  to  be  called  on  in  their  absence.  De- 
fendant's attorney  understood  plaintiff's  attorney  to  assent  to  the  proposi- 
tion; and  plaintiff's  attorney  immediately  drew  a  paper,  which  defen- 
dant's attorney,  while  he  was  drawing  it,  supposed  to  be  a  countermand 
of  notice  of  trial,  and  presented  it,  which  proved  to  be  a  stipulation  in 
these  words  :  ^^  I  do  hereby  stipulate  not  to  move  this  cause  on  at  the 
present  August  term;"  which  was  dated  and  signed  by  plaintiffs  attorney. 
Defendant's  attorney  expressed  his  surprise,  and  told  plaintiff's  attorney 
he  thought  he  Was  going  to  draw  a  countermand.  Defendant's  attorney, 
supposing  nothing  unfair  intended,  would  take  the  paper  offered,  with  the 
understanding  that  he  was  not  to  be  considered  as  giving  the  least  assent 
to  the  cause  not  being  tried,  or  to  any  right  of  plaintiff  to  put  the  cause 
over  in  this  or  any  manner,  and  that  the  same  should  not  prejudice  his 
motion  for  judgment  as  in  case  of  non-suit,  which  he  should  of  course 
make  :  to  all,  defendant's  attorney  understood  plaintiff's  attorney  as  as- 
senting. Defendant's  attorney,  and  defendant  and  witnesses,  then  left  the 
court  Issue  was  joined  23d  January  1844 :  the  next  circuit  was  on  the 
last  Monday  of  March,  1844.  On  the  first  day  of  April  1844,  said  cause 
not  having  been  noticed  for  said  circuit,  defendant's  attorney  received 
from  plaintiff's  attorney  a  stipulation  to  try  at  the  August  circuit  then 
next;  that  younger  issues  than  the  above  on  the  calendar  were  tried  at 
said  August  circuit  Plaintiff's  facts :  This  is  an  action  for  use  and 
occupation.  Plaintiff  was  not  apprised  that  the  title  to  the  premises,  for 
which  plaintiff  is  seeking  to  recover  rent,  would  be  disputed  until  the 
second  day  of  said  August  circuit;  and  it  was  then  for  the  first  time  dis- 
covered that  the  grantor  of  plaintiff,  who  held  the  title  deeds,  had  sent 
to  plaintiff  a  wrong  deed,  the  right  deed  being  then  with  some  person  in 
the  county  of  Otsego;  and  there  was  not  time  enough  to  get  same  to  be 
used  at  said  August  Cortland  circuit,  1844.    On  the  advice  of  counsd. 
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plaintiff  believes  he  can  not  safely  proceed  to  trial  without  said  deed 
from  the  county  of  Otsego,  but  -will  be  able  to  try  at  the  next  Cortland 
circuit.  Plaintiff  is  also  advised  by  his  counsel  he  has  a  good  cause  of 
action,  and  that  the  deed  of  plaintiff's  grantor  aforesaid  will  come  in 
question  on  the  trial.  Plaintiff's  attorney  states,  the  only  reason  why 
said  cause  was  not  tried  at  said  August  circuit  1844,  being  the  absence 
of  the  deed  before  mentioned,  he  informed  defendant's  attorney  of  the 
fact,  and  offered  to  stipulate  and  pay  defendant's  costs,  to  be  taxed  in 
preparing  said  cause  for  trial,  which  defendant's  attorney  refused. 

H.  F.  Mather,  De/is  Atty.  Isaac  A.  Gat£S,  Plffs  Atty. 

Decision, — Motion  granted,  imless  plaintiff  stipulates  and  pays  costs. 


Habeison  Stephens  vs.  SinTH  Elt.  [36 

Facts  and  circnmstances  upon  which  defendant  was  aUowed  an  order  setting  aside  verdict 
and  judgment  upon  terms. 

Motion  to  set  aside  verdict,  rule /or  judgment y  and  judgment. — De- 
fendant's facts :  Defendant  swears  to  merits  in  the  usual  form.  He  omit- 
ted to  pay  costs  on  amending  his  plea  in  this  cause,  by  the  advice  of  his 
counsel;  but  is  willing  to  pay  costs,  if  it  is  necessary,  in  order  to  amend. 
He  has  paid  interest  on  the  bond  for  which  this  suit  is  brought,  to  the 
amount  of  $438*54.  The  jury  who  assessed  the  damages  in  this  cause 
on  the  16th  Nov.  1843,  did  not  credit  the  amount  paid  by  $199*83  :  con- 
sequently there  is  an  error  in  the  verdict  to  that  amount.  Defendant's 
attorney  states  this  suit  veas  commenced  March,  1843;  is  an  action  of 
debt  on  bond.  Defendant  pleaded  two  pleas  to  the  declaration  :  first, 
general  issue,  concluding  to  the  country;  second,  his  discharge  under  the 
bankrupt  act  of  the  United  States,  concluding  with  a  verification.  Plain- 
tiff demurred  to  second  plea,  and  defendant  joined  in  demurrer.  Cause 
noticed  for  argument,  October  term,  1843,  of  this  court  Plaintiff  took 
judgment  on  the  demurrer  by  default  (by  reason  of  defendant's  papers 
being  miscarried)  on  the  31st  October,  1843.  Defendant  prepared  pa- 
pers to  move  to  set  same  aside,  and  procured  the  usual  order  to  stay, 
except  plaintiff  might  be  at  liberty  to  bring  to  trial  the  issue  of  fact  at 
the  December  special  term  of  this  court,  1843.  The  order  taken  by 
fiiult  in  October  term  previous,  was  vacated  and  set  aside  on  terms  :  the 
ienns  being  complied  with,  the  order  became  absolute,  on  the  16th  No- 
Tember  1843.  The  trial  upon  the  issue  of  fact  was  brought  on :  the  jury 
found  the  writing  obligatory  to  be  defendant's  deed,  and  assessed  the 
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damages  to  $1012*70.  On  the  same  day,  plaintiflf's  attorney  entered 
rule  for  judgment,  nisi,  &c.  Defendant's  attorney  did  not  attend  the  trial 
of  said  issue  of  fact,  because  defendant  never  denied  the  execution  of  the 
bond,  the  general  issue  being  merely  pleaded  as  a  matter  of  form.  De- 
fendant's attorney  supposed  plaintiff  had  no  right  to  assess  his  damages 
by  the  jury,  pending  a  stay  of  proceedings.  At  the  July  term  1844  of 
this  court y  the  issue  of  law  on  the  demurrer  was  decided  (upon  the  grounds 
expressed  in  the  opinion  of  the  court),  judgment  for  plaintiff  on  demur- 
rer :  leave  to  amend  on  usual  terms.  A  copy  of  said  order  was  served 
on  defendant's  attorney  on  the  5th  August,  1844.  On  the  6th  August 
1844,; defendant's  attorney  procured  an  order  for  twenty  days  additional 
time  to  file  and  serve  an  amended  plea,  and  take  notice  of  trial  for  Sep- 
tember circuit  1844.  Same  day  served  copy  said  order,  and  notice  that 
defendant  would  amend  his  plea  and  pay  costs,  on  being  taxed  in  pur- 
suance of  the  order  of  this  court.  On  the  10th  August  1844,  defendant's 
attorney  received  a  copy  of  the  opinion  of  this  court  thereupon.  Same 
36]  day  defendant's  attorney  served  notice  on  plaintiff's  attorney, 
countermanding  his  former  notice,  so  far  as  the  payment  of  costs  was 
concerned,  on  the  ground  this  court  had  decided  the  demurrer  in  favor  of 
plaintiff,  on  grounds  not  specified  in  the  demurrer.  On  the  10th  or  11th 
of  Augiist  1844,  defendant's  attorney  filed  and  served  an  amended  plea  in 
this  cause,  in  pursuance  of  the  order  of  this  court;  and  same  time  served 
an  afiidavit  of  merits,  and  that  the  matters  stated  in  the  plea  overruled, 
and  also  in  the  amended  plea,  were  true  in  substance;  and  that  the  plea 
overruled  was  pleaded  in  good  faith,  etc.,  conformably  to  the  ninety- 
second  rule  of  this  court.  Defendant's  attorney,  by  the  eighty-eighth 
rule  of  this  court,  advised  defendant  he  had  a  right  to  amend  his  plea 
without  paying  costs.  Plaintiff's  attorney  retained  said  plea  and  affida- 
vits until  26th  Aug.  1844  :  then  returned  same,  with  notice  that  he  re- 
fused to  accept  said  plea.  Defendant's  attorney  immediately  thereafter 
ascertained  plaintiff's  attorney  had  entered  judgment  for  the  debt  men- 
tioned in  the  declaration,  and  also  for  ( 1534*07  damages  and  costs  :  re- 
cord filed  26th  August,  1844.  Costs  of  suit  were  taxed  and  ibserted  in 
record  at  $90*67,  without  notice  of  taxation  having  been  served  on  de- 
fendant's attorney.  Plaintiff's  facts  :  The  only  endorsement  on  the  bond 
is  a  receipt  of  November  1,  1841,  for  $250*05  for  six  months  interest 
due  thereon;  which ^sum  is  not  included  in  the  assessment  of  damages^ 
and  believes  that  sum  to  be  all  that  has  been  paid  by  defendant  on  said 
bond.  Plaintiff  resides  in  Montreal :  his  attorney  has  not  been  able  to 
communicate  with  him  since  the  receipt  of  the  motion  papers  in  relation 
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thereto.  Declaration  is,  tbe  usual  action  of  debt  with  breaches  assigned; 
among  them  the  non-payment  of  the  semi-annual  interest  due  May  1, 
1842,  and  the  forfeiture  of  the  principal  thereon:  copy  declaration  served 
March,  1843.  No  plea  of  payment  or  set-off  has  been  put  in  by  defen- 
dant: three  pleas  of  defendant's  discharge  in  bankruptcy  have  been  served. 
Several  causes  of  demurrer  were  taken  to  the  first  plea,  and  the  same 
was  amended  accordingly.  Several  causes  of  demurrer  were  taken  to  the 
second  plea,  and  was  amended  by  this  court  on  motion.  The  third  plea, 
the  demurrer  was  taken  and  decided  for  plaintiff  at  last  July  term.  26th 
October  1843,  notice  of  trial  and  inquest  of  the  issue  in  fact  was  served 
for  second  Monday  in  November  1843;  at  which  time  the  issue  of  fact 
was  brought  to  trial,  and  contingent  damages  assessed  on  the  issue  of 
law.  On  6th  December  1843,  defendant's  motion  to  set  aside  the  plain- 
tiff *s  judgment  on  the  demurrer,  taken  by  default  at  October  term  1843, 
was  granted,  on  defendant's  paying  costs  of  said  judgment  and  subsequent 
proceedings  thereon,  and  costs  of  opposing  motion.  On  opposing  the 
motion,  this  court  was  apprised  of  the  trial  of  the  issue  of  fact  [37 
therein,  and  the  assessment  of  damages  on  the  issue  in  law,  and  the  costs 
thereof  asked  for,  the  court  stated  the  verdict  must  stand,  and  the  costs 
thereof  abide  the  event  of  the  issue  in  law.  Plaintiff's  attorney,  on  re- 
ceiving notice  from  defendant's  attorney  of  August  6th,  1844,  to  amend 
plea  and  pay  costs,  on  7th  August  served  defendant's  attorney  with  a  bill 
of  costs  on  demurrer,  and  notice  of  taxation  for  12th  August.  On  26th 
August  (the  day  the  supreme  court  commissioners'  order  expired),  plain- 
tiff's attorney  had  costs  regularly  taxed,  and  perfected  judgment  and 
served  another  bill  of  costs  and  notice  of  taxation  for  30th  August.  Same 
day,  costs  were  taxed  at  same  amount  as  before.  Plaintiff's  attorney  has 
been  unable  to  find  any  amended  plea  of  defendant's  filed  in  this  cause. 
Plaintiff's  attorney  insists  that  defendant,  in  avoiding  two  demurrers  for 
the  same  cause,  can  not  swear  to  any  amended  plea  alleging  that  said 
defendant  was  a  bankrupt  at  the  time  of  the  said  application  in  bank- 
ruptcy. Defendant's  amended  plea,  served  with  papers  for  the  motion  to 
set  aside  judgment  in  this  cause  at  the  last  term,  does  not  conform  to  the 
decision  of  this  court. 

W.  SEmMOBE,  Defls  My.  W.  H.  Tagoakd,  Plffs  Jltty. 

Decision* —  Verdict  and  judgment  set  aside  on  payment  of  costs  of 
circuit  only,  with  leave  to  defendant  to  plead  within  twenty  days. 


(  36  ) 
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HR.  JUSTICE  BRONSON,  PRESIDING. 


Samuel  W.  Hurd  ts.  John  J.  Merritt. 
Costs. 

Motion  by  defendant  for  retaxation  of  costs. — ^The  facts  in  the  case 
are  as  follows :  The  action  was  tort,  and  after  issue  joined,  was  by  {Stipu- 
lation of  parties,  referred.  It  was  stipulated  that  a  judgment  of  the 
court  might  be  entered  on  the  report  of  the  referees,  in  the  same  manner 
and  to  the  same  effect  as  if  the  cause  were  properly  referable;  after  the 
referees  reported,  the  defendant  served  his  affidavit  with  a  view  to  move 
to  set  aside  the  report;  the  plaintiff  served  his  counter  affidavit,  and  the 
referees  reported  a  statement  of  the  evidence  and  points  made  before 
them.  The  cause  was  put  on  the  calendar  at  the  last  May  term,  and 
was  stricken  therefrom  because  the  defendant  had  not  served  the  plain- 
tiff with  a  copy  of  the  papers,  which  it  was  his  duty  to  furnish  the  court 
pursuant  to  the  48th  Rule.  Defendant  objected  to  the  allowance  of  any 
costs  except  for  the  judgment  record  and  the  fees  of  entering  up  the 
judgment,  insisting  that  the  reference  was  a  submission  to  arbitration, 
and  that  the  report  of  the  referees  was  a  mere  award  of  arbitrators. 

The  court  overruled  the  objection,  and  decided  that  costs  were  allow- 
able the  same  as  if  the  cause  were  referable;  that  the  plaintiff  had  merely 
opposed  proceedings,  which  the  defendant  should  not  have  taken.  The 
following  items  were  stricken  out  of  said  bill:  Counsel  'arguing  at 
special  term,  non-enumerated  motion,  opposed,  $6;  counsel  arguing  at 
special  term,  non-enumerated  motion,  not  opposed,  $2;  attorney's  fee 
for  proof  of  service  of  notice  of  trial  and  inquest,  60cts.;  for  proof  of 
service  of  notice  of  hearing  for  defendant  and  referees,  SOcts.;  for  draw- 
ing subpoena  writs  and  tickets  on  three  adjournments  of  the  trial  before 
referees,  $6;  for  service  of  plaintiff's  counter  affidavit  on  motion  to  set 
aside  report  of  referees,  25cts.;  for  proof  of  service  of  same,  60cts.;  [39 
for  preparation  of  papers  to  oppose  motion  of  defendant  for  leave  to  have 
referees  report  evidence,  plaintiff  consenting  that  defendant's  default  for 
not  giving  notice  of  settling,  facts  should  be  waived,  $7;  for  service  of 
order  of  Judge  Kent  revoking  a  former  order  made  by  him  with  notice. 
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25ct8.;  for  proof  of  service  of  same,  SOcts.;  referees  drawing  and  copy- 
ing report  of  amount  due  plaintiff,  37^ct8. 

M.  T.  Reynolds,  Defts  Counsel.  M.  Mitchell,  Lefts  AUy. 

T.  Nelson,  Plffs  Counsel.  W.  Nelson,  Plffs  My. 

Decision. — ^Motion  denied  on  plaintiff's  deducting  $22*87  from  the 
bill  as  taxed. 


Samuel  W.  Hubd  ts.  John  J.  MERRrrr. 
Costs. 

Motion  by  plaini^for  a  retaxaiion  of  costs,  and  that  he  be  aUotoed  to 
charge  in  his  bill  of  costs,  interest  on  the  report  of  referees  from  the  date 
of  their  report  to  the  date  of  the  judgment. — Per  Curlui. — This  was  an 
action  of  tort,  and  the  plaintiff  has  no  right  to  tax  interest  with  costs ; 
that  the  section  3d  on  page  608  of  Session  Laws  of  1844,  is  to  operate 
prospectively;  and  that  as  the  report  of  the  referees  in  this  cause  was 
before  the  passage  of  that  act,  the  act  does  not  apply,  although  judgment 
was  not  perfected  until  the  act  was  passed. 

M.  T.  Reynolds,  Defls  Counsel,  M.  Mitchell,  Defts  Atty. 

T.  Nelson,  Plffs  Counsel.  W.  Nelson,  Plffs  Atty. 

Decision, — Motion  denied  with  costs. 


John  Claiborne  vs.  Herman  Boeer,  et  aL 

Motlm  for  jodgment  as  in  case  of  non-suit,  because  security  for  costs  not  filed^  irregular. 

Motion  by  defendant  for  judgment  as  in  case  ofnon-suity  by  reason  of 
the  plaxntiff^s  failing  to  JUe  security  for  costs. — Per  Curiam. — Denied 
on  the  ground  that  the  motion  is  irregular.  It  should  have  been  for  an 
absolute  order  that  plaintiff  file  security  for  costs. 

P.  Caoger,  Plffs  Counsel.  C.  G.  Eckbll,  Defts  Atty. 

Defls  Counsel.  A.  S.  Garr,  Plffs  Atty. 

Decision. — Motion  denied  with  costs,  and  ordered  that  plaintiff  file  se- 
curity for  cost  in  twenty  days. 


40]  Henry  Pier  vs.  Albert  Page. 

Inhere  the  circuit  judge  permits  a  cause  to  be  passed  for  the  day  without  prejudice  to  the 
plaintiiT,  where  he  is  ready  when  the  cause  is  called,  and  the  defendant  not;  the 
defendant  is  not  entitled  to  judgment  as  in  ease  of  non-suit,  when  no  opportunity  is 
afterwards  aflbided  to  try. 

Motkm  by  defendanJt  for  judgment  as  in  case  of  non-suit. — ^The  cause 
called  on  the  first  day  of  the  cireuiti  no  one  answering  for  defendant; 
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plaintiff's  counsel  said  to  circuit  judge,  in  consideration  of  defendant's 
distant  residence,  that  he,  although  ready  to  try,  would  permit  the  cause 
to  be  passed  for  the  day;  provided  it  should  not  prejudice  the  plaintiff, 
or  in  any  way  make  plaintiff  liable  for  defendant's  costs  of  preparing  for 
trial;  and  the  judge  considered  the  cause  as  passed  for  the  day  only,  and 
without  prejudice  to  plaintiff.  An  indictment  consumed  the  residue  of 
the  circuit  and  the  cause  was  not  again  called. 

Per  Curiam. — The  ordering  of  the  judge  that  cause  should  pass  with- 
out prejudice  to  the  plaintiff  excused  the  plaintiff  for  not  trying. 

C.  M.  Jenkins,  Befls  Counsel.  B.  W.  Fsanklin,  Defii  JlUy. 

•    S.  P.  Nash,  Plffs  Counsel  C.  W.  Campbell,  Plffs  ^y. 

Decision,, — Motion  denied — costs  to  abide  event 


James  Fowler  vs.  James  Hat. 

Defendant's  counsel  engaged  in  argnment  in  another  court  when  inquest  was  taken  by 
plaintiff,  is  sufficient  excuse  to  set  aside  on  terms. 

Motion  by  defendant  to  set  aside  inquest  and  subsequent  proceedings. — 
The  cause  was  called  in  its  regular  order  on  the  calendar  and  inquest 
taken  at  the  New  York  circuit;  defendant's  counsel  was  at  the  time  en- 
||;aged  in  an  argument  in  the  Superior  Court.  Defendant  had  served  and 
filed  an  affidavit  of  merits  and  when  inquest  was  taken  was  after  his 
counsel  and  intended  to  try. 

Per  Curiam. — ^The  defendant's  counsel  being  engaged  in  argument, 
in  another  court,  is  a  sufficient  excuse  to  set  aside  on  terms. 

J.  T.  Brady,  De/ls  Counsel.  J.  N.  Stone,  Dejis  Jltty. 

Plffs  Counsel.  E.  Morrill,  Plffs  Atty. 

Decision. — Motion  granted  on  payment  of  costs  of  circuit  and  of  op- 
posing motion. 


Thomas  B.  Waters  ts.  John  Howard  et  al. 

Costs. 
Motion  by  plaintiff  for  retaxation  of  costs. — The  plaintiff  attached  a 
vessel,  for  materials;  a  bond  was  given  by  the  defendants,  to  release  her 
pursuant  to  statute,  and  the  bond  sued.  The  plaintiff  inserted  in  bis  bill 
of  costs  in  the  suit  on  the  bond,  the  costs  on  the  attachment,  which  the 
taxing  officer  refused  to  allow,  on  the  ground  that  these  costs  should  have 
been  assessed  by  the  jury,  as  damages  in  the  suit. 
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* 

Per  Curiam. — ^The  Statute  (Session  Laws  1810,  p.  134)  is  con-     [41 
elusive. 

£.  C.  Benedict,  Plffs  Counsel.      Burr,  Benedict  &  Beebe,  Plffs  Mtys. 
Eb.  Clare,  Defls  Counsel.  Clark  &  Pattison,  Defis  Attys. 

Decision.    Motion  granted — ^no  costs  given  where  the  court  overrule 
the  taxing  officer* 


Abel  Hareer  vs.  Elisa  McBride,  &c. 

Defaults  taken  oq  the  first  or  second  days  of  the  general  term  in  October  at  Rochester, 
in  caases  low  down  on  the  calendar,  wiU  be  opened  on  terms,  where  counsel  opposed, 
residing  at  a  distance,  did  not  arrive  in  season  to  argue. 

Motion  by  plaintiff'  in  error  to  open  the  defaults  taken  in  said  causes  at 
the  last  October  {general)  Term,  ?ield  at  Rochester. — Issue  joined  in  these 
causes  15th  July  last;  plaintiff's  attorney  had  omitted  to  prepare  for  the 
argument  on  the  first  day  of  the  term,  believing  from  the  dates  of  the 
issues,  that  the  causes  would  stand  low  on  the  calendar,  and  consequently 
not  be  reached  the  first  day;  his  papers  were  ready,  and  he  intended  to 
have  his  counsel  argue  them,  at  the  October  term;  he  had  offered  defend- 
ant's attorney  costs  of  default  and  subsequent  preceedings,  to  have  de- 
faults opened,  and  offered  to  argue  them  or  submit  them,  at  the  October 
term.  Defendant's  counsel  insisted  that  excuse  must  be  given  for  default 
in  not  being  ready,  6th  Hill,  509;  defendants  were  not  bound  to  waive 
defaults,  12  Wend.  198. 

The  Judge  said  the  Court  at  every  term  held  at  Rochester  had  been 
through  the  calendar  on  the  first  or  second  day  of  the  term.  But  as  this 
seemed  not  to  be  generally  known  among  the  profession  the  defaults  must 
be  opened  on  terms. 

James  Moncrief,  Plffs  Atty.  W.  H.  Taooard,  Defls  Jltty. 

Decision. — ^Motion  granted  on  payment  of  costs  of  October  term  and 
costs  subsequent  to  said  term  and  costs  of  opposing  motion. 


James  Dunn  vs.  George  W.  Mason  et  al. 

If  costs  are  asked  on  a  motion  to  change  venue,  costs  will  be  given  against  the  mover. 

Motion  for  defendants  to  change  venue,  with  costs. — Per  Curiam. — In 
consequence  of  defendant's  asking  costs  on  this  motion,  they  must  pay 
costs. 
Gray  &  Hathaway,  Defls  AUys.  George  B.  Wood,  Plffs  My. 

Decision. — ^Motion  granted  on  payment  of  costs  of  opposing  motion. 
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42]     Nicholas  M.  Masters  et  al.  vs.  John  H.  Bah^ey  Jr.,  et  al. 

Where  no  leave  is  giyen  at  the  trial  of  the  cause  to  tnm  a  caee  into  a  bill  of  ezceptiona* 
for  the  purpose  of  going  to  the  Court  of  Errors,  it  can  not  be  given  afterwards. 

Motion  by  defendants  far  leave  to  turn  the  case  into  a  bill  of  except 
tions, — On  the  trial  of  this  cause,  a  verdict  ^as  taken  for  plaintiffs  and 
exceptions  were  taking  to  the  ruling  and  charge  of  the  Circuit  Judge, 
and  it  appears  that  counsel  on  both  sides  supposed  the  cause  would  be 
carried  to  the  Court  of  Errors,  for  final  decision.  It  seems  defendants' 
attorneys  preferred  having  the  cause  argued  before  this  court  as  a  case, 
and  it  was  so  settled;  but  supposed  there  was  a  clause  in  it  for  leave  to 
turn  it  into  a  bill  of  exceptions,  until  the  decision  of  this  court,  when 
defendant's  counsel  learned  there  was  none. 

Per  Curiam. — ^This  being  rather  a  hard  case  for  defendants,  no  costs 
are  allowed. 

M.  T.  Reynolds,  Dejis  Counsel.      Kimball  &  Hwsdalb,  Defts  JUys. 

N.  Hill  Jr.,  Plffs  Counsel.  McVean  &  Reynolds,  Plffs  Attys 

Decision. — Motion  denied,  without  costs. 


John  F.  Slocum  vs.  Truman  Watkins. 

Where  plaintiff  was  so  sick  as  to  be  unable  to  attend  to  business,  when  cause  might  have 
been  tried  at  the  circuit,  held  soficient  excuse  to  stipulate. 

Motion  by  defendant  for  judgment j  as  in  case  of  non^suit. — Issue  was 
joined  4th  April  last ;  Circuit  held  23d  September  last.  Plaintiff  did 
not  notice  the  cause  for  trial.  The  excuse  of  plaintiff's  attorney  for  not 
noticing  was,  that  he  was  sick,  and  unable  to  attend  to  business ;  was 
confined  to  his  room  for  five  weeks  previous  and  up  to  the  time  of  the 
circuit. 

W.  M.  Allkn,  Defts  Counsel.  E.  J.  Richardson,  DefU  Jltty. 

Plffs  Counsel.  G.  A.  Yeomans,  Plffs  Atty. 

Per  Curiam. — ^Excuse  is  sufficient  for  stipulation. 

Decision. — Motion  granted,  unless  plaintiff  stipulate  and  pay  costs. 


Walter  Smith  vs.  Davto  Roberts,  et  al.,  Commissioners,  &c. 

Defendant  on  showing  an  excuse  for  not  pleading,  and  plaintiff  not  showing  when  the 
declaration  was  served,  defiiult  was  set  aside,  and  defendant  allowed  to  plead. 

Motion  by  defendant  to  set  aside  default  and  subsequent  proceedings. — 
The  defendants'  grounds  of  defence  are  set  out  at  length;  at  the  time  of 
service  of  the  declaration  on  defendant,  Roberts  (who  was  the  only  one 
served),  he  was  confined  to  his  house  with  inflammation  of  the  eyes,  and 
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could  not  read,  and  was  so  confined  and  unable  to  read  for  more  tban 
twenty  days  sabseqnent  to  the  service  of  the  declaration.  The  [43 
plaintiff's  papers  do  not  show  the  time  of  the  serrice  of  the  declaration. 

E.  H.  RosBKBANS,  Defis  Counsel.    Rosekrans  &  Farlin,  Defis  JlUys. 

A.  T.  WmsoN,  Plffs  Cwmsd.  A.  T.  Wilson,  Plffs  AHy. 

Per  Curiam. — ^The  plaintiff's  opposing  papers  not  showing  the  time 
of  the  service  of  the  declaration,  motion  must  be  granted. 

Dectrion. — Motion  granted  with  costs.  Defendants  to  have  ten  days 
to  plead. 

Nancy  J.  Furlong  vs.  Stephen  B.  Munn. 

The  a,ppraiied  valuation  of  property  by  appraiaen  at  the  time  of  the  distress,  is  the 
proper  sum  to  goyem  the  penalty  of  the  replevin  bond. 

Motwn  by  defendant  that  the  penalty  of  the  replevin  hond  %n  this  cause 
be  increased,  or  for  a  new  appraisement  before  the  sheriff  of  Mw  York. — 
Defendant's  facts:  The  property  replevied  was  seized  by  defendant  for 
$900  rent  It  consists  of  millinery  articles.  The  plaintiff  stated  to 
divers  persons  that  the  property  was  worth  about  $1,000.  The  ap* 
praisal  before  the  sheriff  was  made  by  the  plaintiff's  attorney,  who  valued 
the  property  at  f 300.  Plaintiff's  facts:  Plaintiff  is  a  sub-tenant.  Her 
property  and  that  of  the  original  were  distrained  on.  Her  part  was  ap- 
praised at  t293,  and  the  other  part  at  #600.  This  appraisal,  made  by 
the  appraisers  on  the  distress,  was  the  basis  upon  which  plaintiff's  attor- 
ney made  his  valuation. 

P.  J.  Joachimssen,  De/ls  Counsel.  Woodruff  &  Goodman,  Defb  JUtys. 
T.  Hastings,  Plffs  Counsel.  £.  G.  Ransom,  Plffs  Jttty. 

Per  Curiam. — The  appraised  value  is  that  made  by  the  appraisers, 
who  acted  on  the  part  of  the  defendant.  The  motion  is  denied,  but  as  it 
is  rather  undesirable  to  allow  the  plaintiff's  attorney  to  be  a  witness  upon 
this  occasion,  I  shall  not  give  costs  to  either  party. 

Decision. — ^Motion  denied  without  costs. 


Joseph  S.  RmET  vs.  Wu^liam  F.  Van  Amranob. 

Where  epedal  pleas  are  deemed  frivolous,  they  should  he  noticed  as  frivolous,  not  de- 

omrTed  to. 
Terms,  upon  which  defindt  opened,  taken  at  the  general  term  in  Rochester. 

Motion  by  defendant  to  set  aside  default^  taken  against  him  at  the 
October  {general)  term. — ^The  declaration  in  this  cause  is  on  a  judgment 
against  defendant,  obtained  in  the  state  of  Pennsylvania,  and  usual 
money  counts  and  count  on  account  stated,  added.    Defendant  pleaded 
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general  issue,  nul  tiel  record  and  four  special  pleas.  Plaintiff  replied, 
and  joined  issue  to  two  pleas,  and  demurred  and  assigned  causes  of  de- 
44]  murrer  to  the  other  two.  Defendant's  attorney  wrote  to  his  counsel 
at  Rochester,  to  take  charge  and  argue  the  cause  for  him,  and  forwarded 
by  mail  to  him  the  papers,  but  they  failed  to  reach  him  until  a  default 
had  been  taken  on  the  21st  October  last.  Defendant's  attorney  states  he 
has  had  the  whole  management  of  the  cause  for  defendant,  and  that 
defendant  has  a  good  defence  on  the  merits  to  said  plaintiff's  cause  of 
action,  and  that  the  pleas  pleaded,  and  to  which  plaintiff  has  demurred,  are 
good  and  sufficient  in  law.  Plaintiff's  counsel  would  not  consent  to  open 
the  default,  because  he  belieyed  the  pleas  demurred  to  plainly  frivolous. 

£•  TowNSEND,  Defta  Counsel.  Emery  Townsend,  Defls  AUy. 

R.  L.  JoiCE,  Plffs  Counsel.  Peter  Wn^soN,  Plfft  JiUy. 

Per  Curiam. — ^Plaintiff  ought  to  have  noticed  the  pleas  as  frivolous. 
The  judge  also  made  a  similar  remark,  as  in  the  case  of  Harker  vs.  Mc» 
Bride,  and  hoped  counsel  would  understand  that  it  would  be  necessary  to 
be  ready  at  the  commencement  of  the  term,  when  the  court  was  held  at 
Rochester. 

Decision. — Motion  granted  on  payment  of  costs  of  default,  and  sub- 
sequent proceedings  and  costs  of  opposing  motion. 


Frederick  R.  Lee  vs.  George  C.  Tompkins  et  al. 

Where  defendants,  daring  two  yean  lucceeding  the  oonfeieion  of  judgment,  repeatedly 
promised  plaintiff  to  pay  it,  and  after  two  years  fi.  fa.  was  first  issued,  a  motion  by 
defendants  to  set  it  aside  for  that  reason  was  denied. 

Motion  by  defendants  to  set  aside  the  fieri  facias  issued  in  this  cause. — 
Defendants  showed  that  fi.  fa.  was  issued  more  than  two  years  after 
judgment  entered,  and  no  sci.  fa.  was  issued,  and  was  the  only  fi.  fa. 
ever  issued.  The  plaintiff  replied,  by  showing  that  defendants  volun- 
teered a  confession  of  judgment  in  this  cause,  and  at  the  same  time  re- 
quested no  further  proceedings  to  be  taken  by  plaintiff^  during  the  two 
years  succeeding  the  entry  of  judgment  the  defendants  continually  pro- 
mised to  pay  plaintiff's  claim.  Plaintiff's  counsel  argued  that  as  the 
suit  was  an  amicable  one,  and  a  stay  of  execution  was  requested,  and  as 
defendants  continually  promised  to  pay  plaintiff,  there  was  no  surprise 
on  defendants,  and  the  reason  for  issuing  a  scieri  facias  did  not  apply. 
Vide  19  J.  R.,  173. 

John  £.  Develin,  Lefts  Counsel.  John  E.  Develin,  Defls  Atty. 

L  F.  C!owdrey,  Plffs  Counsel.  I.  F.  Cowmley,  Plffs  Atty. 

Decision. — Motion  denied,  but  without  costs. 
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Stlyanus  G.  Dbeth  vs.  Ehsbt  Purdy  et  aL  [45 

Termt  upon  wbich  plaintiff  set  aside  an  inqaest,  taken  by  defendants  in  a  replevin  cause. 

Motion  by  Plaintiff  to  set  aside  inquest  and  verdict. — This  was  an  ac- 
tion of  replevm,  an  inquest  was  taken  by  defendants  at  the  New  York 
September  circuit  last.  Plaintiff  could  not  try  the  cause  on  account  of 
the  absence  of  a  material  witness,  and  showed  that  no  notice  of  trial  or 
inquest  had  been  served  by  defendants  for  said  circuit.  Plaintiff  states 
he  has  a  good  cause  of  action  ;  showed  that  a  stipulation  was  entered 
into  between  the  attorneys,  for  the  respective  parties,  in  writing,  that  the 
cause  should  be  considered  noticed  on  both  sides.  Plaintiff's  attorney 
did  not  keep  a  copy  of  it,  but  immediately  entered  it,  in  substance,  in 
his  register  ;  it  was  after  the  time  had  gone  by  for  noticing  the  cause, 
that  the  stipulation  was  entered  into. 

P.  Gansevoort,  Defls  Counsel.  C.  Nagle,  Defts  AUy. 

E.  TowNSEND,  Plffs  Counsel.  R.  M.  Tysen,  Plffs  Ally. 

Decision. — ^Motion  granted  on  payment  of  costs  of  circuit  and  all  sub- 
sequent costs,  and  costs  of  opposing  motion. 


George  W.  Durakt  ys.  Square  Cook  et  al. 

Befendaat's  motion  to  set  aside  an  inquest  on  terms,  denied,  where  his  affidavit  of  merits 
filed  at  the  circuit  was  defective,  and  a  copy  of  the  same  used  on  the  motion. 

Motion  by  defendants  to  set  aside  inquest  and  subsequent  proceedings. — 
Inquest  taken  regularly  at  the  last  October  circuit  Albany,  by  Plaintiff. 
Defendants'  attorney  wrote  to  plaintiff!'s  attorney  after  the  cause  had  been 
noticed,  to  consent  to  have  the  cause  set  down  for  same  day  in  the  second 
week  of  the  circuit,  or  to  have  it  go  over  the  circuit,  as  it  stood  low 
down  on  the  calendar.  Plaintiff's  attorney  declined,  but  thought  there 
might  be  criminal  business  sufficient  to  last  one  week  at  least,  and  advised 
defendants'  attorney  to  have  some  one  at  the  fore  part  of  the  circuit  to 
prevent  a  default  Defendants'  attorneys'  clerk  attended  the  first  day  of 
the  circuit,  and  filed  an  affidavit  of  merits.  On  the  third  day  of  the  cir- 
cuit, inquest  was  taken  by  default  Defendants'  counsel  used  on  this 
motion  a  copy  of  the  affidavit  of  merits  filed  to  prevent  an  inquest,  the 
sobstauce  of  which  is  as  follows,  ^*  that  they  have  a  good  and  substantial 
defence,  upon  the  merits  in  the  above  entitled  cause,  to  the  promissory 
note  on  which  this  action  is  brought,  thereof  as  they  are  advised  by  their 
said  counsel,"  &c. 

M.  Sanford,  Defls  Counsel.  M.  Sanford,  J)efts  Atty 

C.  M.  Jenkins,  Plffs  Counsel.  3.  Jenkins,  Plffs  Atty. 
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Per  Curiam. — ^The  affidavit  of  merits  would  not  be  good,  if  made  for 
this  motion,  and  as  there  is  no  merits  sworn  to  by  defendants  on  this 
46]  motion,  and  the  plaintiff  being  regular,  the  defendants  can  not  be  let 
in  on  terms. 

Decision. — Motion  denied  with  costs,  without  prejudice. 


Gideon  Btonham  et  al.  ts.  Rebecca  Smith. 

Where  plaintiff,  alter  a  atipiilatioii  that  he  would  reply  hefore  trial,  entered  into  a  ne- 
gotiation and  promiaed  to  reply  within  a  short  time,  bat  did  not,  hdd  that  he  mut 
pay  Goets,  on  setting  aside  defendant's  judgment  for  want  of  a  reply. 

Motion  by  flaintiff  to  set  aside  judgment  for  costs  against  plaint^ Jbr 
not  replying  to  defendant's  special  plea. — ^Plaintiff 's  facts  :  Action  on  a 
promissory  note  ;  plea  the  general  isssue  and  statute  of  limitations.  In 
June,  1844,  the  parties  stipulate  that  issue  should  be  considered  as  joined, 
and  that  plaintiff  might  put  in  a  replication  at  any  time  before  the  trial. 
On  the  7th  October  the  defendant  enters  the  plaintifis'  default  for  not 
replying.  Defendant's  facts  :  That  subsequent  to  the  stipulation,  plaint- 
iffs' attorney  promised  to  put  in  a  replication  within  a  short  time;  he  failed 
to  do  so.  A  rule  was  entered  to  reply  in  twenty  days,  and  not  replying 
the  default  was  entered. 

M.  T.  Retnolbs,  Defls  Counsel.  Joan  Cooxe,  Dtfts  JlUy. 

P.  J.  JoACHQisEN,  Plffs  Cowisd.  HiRAM  Barnbs,  Plfs  Atty. 

Per  Ctinaf?i.-^In  consequence  of  the  plaintiff's  attorney  negociating 
subsequent  to  the  stipulation,  be  must  pay  costs. 

Decision. — ^Motion  granted  on  payment  of  costs  of  default,  and  of 
entering  judgment  and  costs  of  opposing  motion.  Plaintift  to  have 
leave  to  reply  in  twenty  days  after  service  of  this  rule. 


Martin  Hamdt  vs.  John  A.  Empie. 

Where  an  indiyidoal  takes  a  hond  and  mortgage  to  secure  a  debt,  and  subsequently  wishes 
to  raise  a  part  of  the  amount,  and  instead  of  seUing  the  bond  and  mortgafe,  applies  to 
the  indtTidnal  who  executed  them,  and  gets  his  promissory  note  for  just  the  amooat 
wanted,  which  note  is  discounted  by  a  third  person  for  more  than  7  per  cent  per  an* 
num,  hdd  no  usury. 

Motion  by  defendant  to  set  aside  judgment  and  execution  on  the  ground 
of  uiwry. — ^Defendant's  facts  :  Previous  to  March,  1839,  one  Demmon 
Lowell  states  he  took  a  bond  and  mortgage  of  $1,380  from  Adam  Em* 
pie,  to  secure  part  of  the  purchase  money  of  a  farm  sold  by  said  Lowell 
to  said  A.  Empie;  an  installment  became  due  on  said  bond  and  mortgage 
in  the  spring  of  1839,  which  said  Adam  Empie  was  unable  to  pay,  and 
Lowell  applied  to  plaintiff  to  buy  the  bond  and  mortgage;  plaintiff  de- 
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eliDed,  bat  proposed  to  said  Lowell  if  he  would  get  Adam  Empie's  note 
for  (500,  and  would  make  a  discount  of  $25  on  it,  he  would  let  said 
Lowell  have  the  money.  Lowell  stated  the  proposition  to  Empie,  to 
which  he  agreed;  and  said  Lowell  again  saw  plaintiff  and  informed  him 
that  A.  £mpie  had  agreed  to  it;  the  plaintiff  thereupon  drew  a  note  [47 
for  f  500,  for  said  A.  Empie  to  sign,  payable  to  saidplaintiff  or  bearer 
with  interest,  payable  a  short  time  after  date*  Lowell  took  the  note  to 
Empie,  which  was  signed  by  him,  and  he  thinks  by  Levi  Empie  as  surety ; 
about  3d  April,  1839,  Lowell  presented  the  note  to  plaintiff,  who  refused 
to  cash  it  unless  he  deducted  $28,  to  which  Lowell  consented  and  received 
irom  plaintiff  (472  for  tbe  notei  Adam  Empie  states,  that  on  the  5th 
May,  1841,  the  interest  on  this  note  was  paid  to  plaintiff,  and  a  new  note 
of  (550  given,  including  the  principal  of  this  note  of  $500  and  $50  due 
on  another  note  to  plaintiff,  which  $550  note  was  signed  by  Levi,  David, 
John  A.,  and  Jacob  Empie,  payable  to  Plaintiff  or  bearer,  and  the  old 
notes  given  up  to  Levi  Empie  and  destroyed.  On  or  about  S7th  January, 
1843,  John  A.  Empie  gave  Plaintiff  a  bond  and  warrant  of  attorney  to 
secure  the  $550  note  and  interest,  and  judgment  was  thereupon  entered 
up,  which  is  the  judgment  sought  to  be  set  aside  on  this  motion.  Plaint- 
iff's  facts  :  Plaintiff  states  that  Lowell  offered  to  sell  him  a  bond  and 
mortgage  of  Adam  Empie,  in  the  spring  of  1839,  which  he  declined  to 
buy,  but  remarked  if  he  had  a  note  he  might  buy  it.  Sometime  after 
this  conversation,  and  about  the  last  of  March,  1839,  Lowell  again  called 
and  offered  to  sell  a  note  he  had  against  Adam  Empie  and  his  son  Levi 
Empie  for  the  amount  of  $600.  Plaintiff  told  him  he  was  not  in  a  con- 
dition then  to  buy,  but  did  not  know  but  he  might  raise  it.  Lowell  urged 
plaintiff  to  buy  the  note  as  he  wanted  the  money  very  much  to  pay  on  his 
land  ;  nothing  was  said  about  a  discount  at  that  time  by  either  ;  it  was 
agreed  to  settle  the  matter  on  the  5th  April  following;  they  met  on  that 
day,  and  had  for  the  first  time  conversation  about  the  terms  of  the  pur^ 
chase,  and  they  agreed  on  a  discount  at  that  time  of  $23,  and  plaintiff 
paid  said  Lowell  $477  for  the  note  ;  the  note  was  executed  by  Adam 
Empie  and  Levi  Empie  makers,  and  drawn  payable  to  said  Lowell  or. 
bearer,  and  not  to  plaintiff  or  bearer.  Plaintiff  denies  saying  to  Lowell 
that  if  he  would  procure  the  note  of  said  Adam  Empie  for  $500,  and 
would  give  him  a  discount  of  $25,  that  plaintiff  would  let  him  have  the 
money.  Plaintiff  states  that  he  did  not  write  said  note  for  Adam  Empie 
to  sign,  nor  direct  or  advise  said  Lowell  to  procure  said  note,  but  said 
note  was  taken  by  said  Lowell  on  his  own  account,  as  plaintiff  was 
informed  by  said  Lowell  and  believes,  toward  the  payment  of  lands 
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sold  by  said  Lowell  to  said  Adam  Empie.  Plaintiff  has  the  affidavits  of 
four  different -individuals  stating  that  Lowell's  character  for  truth  and 
veracity  is  bad.  The  notes  were  exchanged  with  plaintiff  and  judgment 
taken  against  John  A.  Empie,  as  before  stated. 

S.  P.  Nash,  Defis  Counsel.  P.  Randall,  Defts  My. 

C.  Stevens,  Plffs  Counsel.  D.  Lawyer,  Plffs  AUy. 

48]  Per  Curiam. — The  allegation  of  usury  all  rests  on  the  affidavit  of 
Demmon  Lowell.  He  is  impeached.  But  if  we  give  full  credit  to  his 
testimony,  it  does  not  show  any  usury  in  the  $500  note,  which  went  into 
the  judgment  Adam  Empie  was  indebted  to  Lowell  in  nearly  $1,400, 
secured  by  bond  and  mortgage.  Lowell  proposed  to  sell  the  mortgage 
to  the  plaintiff,  but  he  declined  purchasing  it  Lowell  then  got  a  note 
from  Empie  with  his  sons  as  sureties  for  $500,  and  sold  it  to  the  plaintiff 
for  $472.  There  is  nothing  to  show  that  this  was  not  a  valid  note  in  the 
hands  of  Lowell.  It  was  given  for  so  much  of  the  debt  due  to  him  from 
Empie,  and  when  Empie  pays  the  note,  he  will  have  paid  the  whole 
$500  towards  the  mortgage  debt  to  Lowell. 

Decision. — ^Motion  denied,  with  costs. 

Samuel  Rust  vs.  William  Rowe. 

Wbere  plaintiff  served  a  sufficient  bill  of  particulars,  after  service  of  notice  of  motion  for 
judgment  of  non  pros.,  the  motion  was  denied,  on  plaintiff's  paying  $10  costs. 

Motion  by  defendant  for  judgment  of  non  pros,  or  discontinuance 
against  the  plaintiff  for  his  neglect  to  comply  with  the  peremptory  order 
forforther  particulars. — It  appears  on  the  part  of  the  defendant  that  this 
is  an  action  of  assumpsit.  Plaintiff  furnished  bill  of  particulars  about  9th 
May,  1844,  for  $861  due  plaintiff  as  per  account  stated  in  gross,  about 
the  month  of  August,  1839,  and  interest  thereon.  A  further  bill  of  par- 
ticulars was  served  by  plaintiff  on  the.  9th  September  last,  under  an  order 
of  a  judge,  which  was  not  satisfactory  to  defendant  as  to  items,  and  ano- 
ther order  on  the  21st  of  September  last  was  procured,  requiring  plaintiff 
particularly  to  furnish  bill  with  items,  considerations,  names,  dates,  cir- 
cumstances, &C.,  or  show  cause  on  26th  September  last ;  on  the  25th, 
plaintiff  not  having  furnished  another  bill  nor  shown  sufficient  cause,  an 
order  was  made  requiring  plaintiff's  proceedings  to  be  stayed  until  such 
bill  should  be  furnished.  On  the  1st  of  October  last  no  further  bill  having 
been  served,  this  motion  was  noticed  and  served  on  plaintiff's  attorney. 
It  appears  on  the  part  of  the  plaintiff  immediately  after  the  order  of  the 
25th  September,  plaintiff  set  about  carefully  examining  his  account  in 
order  to  furnish  a  different  bill  of  particulars  ;  aad  while  he  was  so  en* 
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gaged  the  papers  for  this  motion  were  served.  On  the  14th  November 
last,  plaintiff's  attorney  served  on  defendant's  attorney  another  bill  of 
particulars  containing  a  literal  copy  of  the  original  statement  of  an  ac- 
count between  plaintiff  and  defendant  with  explanations  for  the  balance 
appearing  to  be  due  plaintiff  from  defendant,  and  for  which  this  action  is 
brought,  which  account  was  stated  and  balance  struck  in  August,  1839. 
plaintiff's  attorney  offered  to  pay  defendant's  attorney  costs  of  this  [49 
motion  to  be  taxed  on  the  14th  November  last,  when  the  last  bill  of  par- 
ticulars was  served,  which  defendant's  attorney  declined  to  accept, 
and  gave  plaintiff's  attorney  notice  that  he  should  not  receive  any  other 
bill  of  particulars  than  such  as  conformed  to  the  peremptory  order. 
R.  W.  Peceham,  Defts  Counsel.  H.  S.  Dodge,  Defis  AUy, 

A.  ThSBs.yPlffs  Counsel.  J.  M.  Van  Cott,  Plffs  Atty. 

Per  Curiam. — Since  notice  was  given  of  the  motion  the  plaintiff  has 
served  a  sufficient  bill  of  particulars.  He  has  now  confined  his  claim  to 
the  balance  found  in  his  favor  on  an  account  stated  between  the  parties 
in  1839,  which  account  consisted  of  five  items  for  cash  lent  and  advanced 
to  the  defendant ;  interest  is  also  claimed,  dates  and  sums  are  given  with 
sufficient  particularity.  The  motion  is  therefore  denied  on  the  plaintiff's 
paying  $10  costs  of  the  same.     Rule  accordingly. 


Stephen  Van  Schotk,  plff  in  ebror,  Samuel  vs.  Jacobt,  deft  in  error 

A  puty  18  not  entitled  to  a  rule  to  assi^  errors,  until  the  writ  of  error  has  been  returned 
and  filed.  Until  this  is  done,  the  court  pf  review  does  not  become  possessed  of  the 
caose. 

Motion  by  plaintijf  in  error  to  set  aside  judgment  of  non  pros,  and 
subsequent  proceedings  on  the  part  of  defendant  in  error. — This  action 
was  commenced  in  a  Justice's  Court,  and  judgment  rendered  for  defendant 
in  error ;  an  appeal  was  brought  to  the  Court  of  Common  Pleas  of 
Delaware  coimty,  and  judgment  rendered  for  defendant  in  error,  in  Jan* 
nary,  1843;  a  writ  of  error  was  brought  by  plaintiff  in  error  on  the 
last  judgment  to  this  court,  28th  February,  1843.  While  proceedings 
were  being  had  to  bring  the  judgment  in  review  before  this  court  and  on 
the  21st  March  last,  the  parties  settled  all  claims,  dues  and  demands  be- 
tween them,  including  said  judgment,  and  passed  receipts; — Also  agreed 
that  the  writ  of  error  in  this  cause  should  be  no  further  prosecuted;  the 
writ  of  error  and  return  was  not  filed  with  the  clerk  of  this  court  on  the 
date  of  this  motion;  on  the  9th  September  last  defendant  in  error  enter- 
ed  judgment  against  plaintiff  in  error,  in  this  court*  On  the  part  of 
defendant  in  error,  it  appears  that  this  judgment  was  assigned  to  de- 
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feodant's  attorney  to  pay  for  senrices,  as  attorney  and  counsel  in  this 
cause.  Defendant's  attorney  gave  notice  to  plaintiff  in  error  on  20lh 
November,  1843,  that  said  judgment  and  costs  belonged  to  him,  and  that 
plaintiff  in  error  must  not  settle  with  defendant  or  any  other  person,  that 
defendant's  attorney  should  hold  him  liable  for  the  whole  amount  On 
the  28th  September,  1843,  defendant's  attorney  entered  a  rule  requiring 
plaintiff's  attorney  to  transcribe  the  record  and  proceedings  in  eight  days 
50]  and  gave  notice.  It  also  appears  that  on  the  last  December,  1843, 
the  clerk  of  the  county  made  return  to  said  writ  of  error  and  let  one 
of  plaintiff's  attorneys  have  it  to  transcribe,  and  then  to  file  with  the  clerk 
of  this  court  On  the  14th  March  last,  ddendant's  attorney  entered 
the  usual  rule  fpr  plaintiff  to  assign  errors,  and  served  notice  on  plain* 
tiff's  attorneys;  on  the  I3th  of  May  last  defendant's  attorney  entered 
plaintiff's  default  for  not  assigning  errors,  and  on  the  9th  September  last 
perfected  his  judgment 

A.  Taber,  Pj^«  Counsel,  Lusk  &  Palmsb,  Plfs  ^ttys. 

A.  K.  Matnard,  Defts  Counsel.  A.  E.  Matnard,  Defts  ^Uy. 

Per  Curiam. — The  defendant  is  not  oititled  to  a  rule  to  assign  ernxs 
until  the  writ  of  error  has  been  returned  and  filed — ^until  that  is  done 
the  Court  of  Review  does  not  become  possessed  of  the  cause.  In  this 
case  the  writ  of  error  was  never  returned;  and  yet  the  defendant  has 
ruled  the  plaintiff  to  assign  errors,  entered  his  default  and  perfected  a 
judgment  of  non  pros.  This  was  clearly  irregular,  and  the  judgment 
must  be  set  aside.  The  defendant  had  reason  to  believe  the  writ  had 
been  returned,  but  that  only  goes  to  the  question  of  giving  costs  on  this 
motion.  So  too  the  alleged  delay  of  the  plaintiff  in  moving  may  go  to  the 
question  of  costs,  but  the  case  is  not  put  that  the  motion  can  be  wholly 
denied  on  the  ground  of  delay.  There  is  a  further  objection  to  the  judg- 
ment: It  was  entered  afler  the  matter  had  been  settled  by  the  parties; 
and  here  a  question  is  made  about  the  attorney's  lien  for  costs,  or  his 
claim  as  assignee  of  the  original  judgment  He  says,  the  judgment  was 
assigned  to  him,  but  does  not  say  when ;  it  is  a  little  uncertain  on  the 
papers  whether  he  means  to  assert  any  thing  more  than  a  lien.  Nothing 
is  decided  in  relation  to  this  branch  of  the  case,  should  it  come  up  again 
the  facts  will  probably  be  more  clearly  set  forth.  Under  the  special  cir- 
cumstances of  the  case  no  costs  are  ordered. 

Decision. — Ordered  that  the  default  of  the  plaintiff  in  error  for  not 
assigning  errors  and  all  subsequent  proceedings  on  the  part  of  defendant 
in  error,  including  the  judgment  of  non  pros,  be  set  aside  for  irregularity. 
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AnOB  ROTCB  Y&  WnXIAH  MOTT. 

Where  plaintiiF's  attornej  received  defendant's  qpecial  pleas,  which  were  not  voided, 
on  the  day  that  he  entered  de&ult,  and  returned  them  becaose  not  served  ilv  tixAe, 
hdd  irMfular  :  they  were  not  retomedy  because  they  were  defective. 


Motion  by  Defendant  to  set  aside  default  and  subsequent  proceedii^gs  for 
irregularUy, — ^Declaration  in  covenant,  served  on  defendant  28tli  Sidp- 
tember,  1844.  On  the  IStBi  October,  defendant's  attorney  mailed  pleaii  and 
notice  of  retainer  to  plaintiff's  attorney  and  paid  postage.  On  the  19th 
October  they  were  received  by  plaintiff's  attorney.  On  the  21st  October 
plaintiff's  attorney  returned  said  pleas  to  defendant's  attorney,  by  [61 
mail :  on  said  pleas  were  endorsed  '^Received  per  post,  October  19, 
'44."  In  the  letter,  plaintiff's  attorney  wrote  as  follows  :  '^  Your  plea 
(eiiclosed)  came  after  default  entered,  and  hence  same  is  returned  you." 
It  appears  on  the  part  of  the  plaintiff,  that  default  was  entered  on  l^e 
I9th  October,  1844;  that  plaintiff's  attorney  received,  on  the  19th  Oc- 
tober past  12  o'clock  at  noon,  by  mail,  from  defendant's  attorney,  plea  of 
non  est  factum,  and  special  pleas  and  notice  of  retainer  in  the  cause;  that 
Aone  of  the  pleas  were  verified  by  affidavit.  On  the  21st  October,  tiie 
pleas  were  rettlrned  as  before  stated.  On  the  25th  October,  plaintiff 
executed  writ  of  inquiry;  and  on  the  30th  October,  perfected  judginent : 
on  request  of  defendant's  attorney,  refused  to  waive  default 

A.  Taber,  Defis  Counsel.  C.  G.  Day,  Lefts  JUty. 

R.  J.  Hilton,  Plffs  Counset.  E.  Qtrw,  Plffs  My. 

Per  Curiam. —  The  pleas  were  not  returned  because  they  were  not 
verified,  but  because  they  were  not  served  in  time.  That  was  a  mistake,' 
and  the  plaintiff  is  irregular. 

Decision. — Ordered  that  the  default  and  subsequent  pf  oceedings  on  the 
part  of  plaintiff  be  set  aside  for  irregularity,  with  $10  costs,  to  be  paid 
by  the  plaintifff  and  that  the  defendant  have  twenty  days- to  plead. 


William  Baxtbe  v&  Wu^liam  Seajon. 

Afidantv  most  be  entitled  in  the  suit  in  which  relief  it  sought. 

Motion  by  defendant  Jor  rOaxation  of  costs. —  Seaman,  the  defendant 
in  the  above  suit,  commenced  an  action  of  ejectment  in  this  court  against 
William  Baxter,  the  plaintiff  in  this  cause.  Judgment  was  obtained  in 
the  ejectment  suit  in  favor  of  the  defendant  Baxter,  against  said  Seaman, 
Baxter  tk^  brougbt  the  above  suit  on  the  judgment;  and  SeaniMi)«on 
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affidavits  entitled  in  the  suit  on  the  judgment,  moves  to  retax  the  costs 
included  in  the  judgment. 

£.  Samdfobd,  Lefts  Cotmsel.         Western  &  Edwabds,  Defts  Mys. 

J.  £.  BuRRiLL  jr.,  Plffs  Counsel.    H.  G.  Onderdonk,  Plffs  Mty. 

Per  Curiam. —  The  affidavits  must  be  entitled  in  the  cause  in  which 
relief  is  asked. 

Decision.'-^  Motion  denied  with  (k)sts,  without  prejudice. 


William  E.  Osborn  vs.  Charles  J.  Van  Cort. 

Plaintiff  ^1  excuse,  and  terms  upon  which  he  was  permitted  to  stipulate  a  second  time. 

Motion  by  defendant /or  judgmetd  as  in  case  ofnon-suU  after  stipula-- 
iion. —  The  plaintiff  is  allowed  to  stipulate  a  second  time  in  this  cause, 
62]  because  of  the  sickness  of  a  material  witness  residing  in  Tompkins 
county,  whose  attendance  the  plaintiff  could  not  procure  at  the  September 
circuit  in  Kings  county,  where  the  venue  is  laid,  due  diligence  having 
been  used  by  plaintiff  to  procure  the  attendance  of  the  witness  previous 
to  the  circuit  No  costs  allowed  on  the  motion,  for  the  reason  that  plain- 
tiff had  tendered  a  second  stipulation,  and  there  was  doubt  whether  or 
not  the  defendant  had  accepted  it  The  judge  thought  the  plaintiff  con- 
sidered it  accepted. 

J.  T.  Brady,  Defts  Counsel.  A.  J.  Spooner,  Defts  Atty. 

Charles  Taylor,  Plffs  Cotmsel.  J.  Dkeman  jr.,  Plffs  AUy. 

Decision. — Motion  granted,  unless  plaintiff  stipulate  and  pay  costs  o£ 
preparing  for  circuit,  without  costs  of  this  motion  to  either  party. 


William  Wilmarth,  plff  in  error,  vs.  John  H.  Gatbeld,  deft  in  error. 

Sickness  of  attorney,  sofficient  excuse  to  open  default  taken  at  general  term. 

Motion  by  defendant  in  error  to  set  aside  default^  taken  in  this  cause 
(m  the  21st  day  of  October  last  {October  general  term). —  Defendant's 
attorney  was  taken  sick  during  the  latter  part  of  September  last,  and 
remained  so  that  he  was  unable  to  attend  to  business  until  about  21st  of 
October  :  for  that  reason,  was  unable  to  prepare  the  papers  in  this  cause, 
and  have  them  in  the  hands  of  counsel  at  the  commencement  of  October 
term.  He  did  not  employ  any  other  person  to  do  it,  for  the  reason  he 
supposed  it  not  possible  for  so  late  an  issue  as  this  (31st  July  last)  to  be' 
reached  on  the  calendar  during  the  first  week  of  the  term. 

Charles  Taylor,  Defis  Counsel.  F.  Sayre,  Defts  Atty. 

P.  Cagoer,  Plffs  Counsel.  A.  L.  Brown,  Plffs  AUy. 
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Per  Curiam. — ^The  sickness  of  defendant's  attorney  is  efficient  excuse. 

Decision. —  Motion  granted  on  payment  of  costs  of  noticing  the  cause, 
the  costs  of  October  term,  subsequent  proceedings  and  costs  of  opposing 
motion. 


Nathan  Youno  vs.  Jacob  Carpenter.  [53 

Terms  impoMd  on  defendant  in  setting  aside  plaintiff's  judgment  nisi,  etc.,  on  filing 
report  of  referees,  and  allowing  defendant  to  make  a  case. 

Motion  by  defendant  for  leave  to  make  a  case  in  this  cause^  to  set  aside 
the  report  of  the  referee  therein,  on  the  ground  of  surprise  in  filing  re- 
port,  4rc. — The  referee  made  and  delivered  his  report  to  plaintiff's  at- 
torney on  the  11th  Noyember,  1844,  and  informed  one  of  defendant's 
attorneys  of  it  same  day.  Plaintiff's  attorney  on  the  same  day,  filed  the 
report  and  entered  rule  for  judgment,  final  nisi,  &c.,  no  notiee  of  filing 
said  report  was  given  to  defendant's  attorney.  On  the  16th  November, 
plaintiff's  attorney  served  bill  of  costs  and  notice  of  retaxation  on  de- 
fendant's attorney. 

R.  J.  Dillon,  Defis  Counsel.  Waring  &  Ralph,  Lefts  Mtys. 

Charles  Tatlor,.P/^5  Counsel.  J.  Dieebian,  Jr.,  Plffs  My. 

Decision. — Ordered  that  &e  judgment  be  set  aside  on  payment  of  810 
costs  of  opposing  motion  and  the  costs  of  proceedings  subsequent  to  filing 
fhe  report  of  referee,  with  leave  to  plaintiff  to  serve  opposing  affidavits, 
vrithin  ten  days. 


Hannah  Bromaohim  vs.  John  Oorse. 

Objections  to  defendants  bill  of  costs;  merely  on  motion  for  judgment  as  in  case  of  non- 
suit, is  defending  on  the  wrong  ground:  should  be  appeal  from  taxation. 

Motion  by  defendant  for  judgment  as  in  case  of  non^suU. — ^Issue  was 
joined  on  6th  August  last,  noticed  for  trial  by  plaintiff  August  l&th,  for 
circuit  held  on  21st  October.  On  the  10th  October  a  countermand  of 
the  notice  of  trial  was  served,  defendant  made  out  his  costs  for  preparing 
for  trial  previous  to  countermand  and  had  them  taxed  on  notice;  costs 
were  served  and  demanded  of  plaintiff  on  28th  October,  and  have  not 
yet  been  paid.  The  plaintiff's  papers  in  opposition  to  this  motion  are 
entirely  explanations  of  and  objections  to  the  defendant's  bill  of  costs,  as 
taxed  and  served  previous  to  countermand,  and  an  excuse  for  not  op- 
posing taxation. 

R.  J.  Hn.TON,  Defis  Counsel.  A.  Bkcksr,  Defls  My. 

M.  Sanfo&d,  Plffi  Counsel.  M.  Sanfobi>,  Plffs  My. 
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Per  Cwrktm^ — Plaintiff  defewk  ob  the  wrong  grovad,  he  ehoiild  haye 
vppaieA  fiom  taxation. 

JDecifiofi. — ^Motion  granted,  nnleas  plaintiff  pay  defendant  costs  of  pre- 
paring  for  circuit  up  to  time  of  countermand,  to  be  retaxed  on  due  notice^ 
and  abo  ten  dollars  costs  of  this  motion. 


Thb  People  ex  reL  Norkd  L.  Maetin  vs.  The  Matqr  and  Comioic 

CouMGiL  or  Bbookltic 


■al  tenm  far  openins  defimlt  taka  «t  geaenX  tmn  ia  Bodierter. 

MoHan  by  dtfendants  to  seC  aside  default  taken  on  the  fird  day  of  the 
lad  Odober  {general)  term. — This  case  is  simQar  to  previous  motions  at 
54]  this  term  for  the  same  purpose.  The  counsel  for  the  corporation 
supposing  the  case  would  not  be  reached  until  late  in  the  October  term, 
omitted  to  attend,  and  default  was  taken  on  the  first  day  of  term.  The 
whole  calendar  haying  been  called  through  on  the  first  day,  and  thus  the 
counsel  was  surprised. 

N.  F.  Waeino,  Defts  Counsd.  N.  F.  Waeino,  DeJU  My. 

J.  T.  Brady,  Plffs  Counsd.  H.  B.  Duetxa,  Plfs  Mty. 

The  judge  repeated  his  former  remarks  to  counsel  in  relation  to  the 
tarm  held  at  Rochester,  that  the  calendar  had  been  called  through  on  the 
first  or  second  day  of  the  term  eyer  since  the  court  had  been  held  at 
Rochester. 

DedsUm. — ^Default  set  aside,  on  payment  of  the  costs  of  the  default 
and  subsequent  proceedings,  and  seven  dollars  costs  of  opposing  motion. 


John  Millee  ys.  Israel  Palmer. 

MMom  iy  drfendani  to  dkange  the  venue. — ^This  motion  was  denied 
on  the  giound  that  plaintiff  had  lost  a  circuit  by  defendant's  order  to 
stay  proceedings.  Defendant  prepared  his  papers  and  gave  notice  tot 
the  motion  at  the  October  special  term:  the  papers  proved  to  be  defective; 
the  motion  was  not  then  made;  papers  were  withdrawn  and  correctedy 
and  the  motion  made  at  the  present  term. 

Per  Curiam. — Too  late    Plaintiff  has  lost  a  circuit 

L.  H.  Palmer,  De/is  Counsd.  D.  Mann,  Lefts  Mty. 

C.  H.  Bramhall,  Plfs  Counsel  C.  H.  J^^wnut^  p^s  My. 

IkoyMk^-JiQlioii  denied  with  costs. 
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Sglcuxm  M.  Pike  vs.  Jobn  H.  Vowbr. 

Motion  iyplainitff  to  9et  aside  d^auU  for  noi  declaring,  $'C.y  for  ir^ 
regtdarUy. — ^The  plaintiff  does  not  state  in  his  affidavits  that  a  defaidt 
bas  been  entered. 

P.  H.  Hasting^,  Plffs  Counsel.  J.  H.  Stewakt,  Ptfs  AUi^ 

A.  Tabek,  Lefts  Counsel.  J.  H.  Power,  De^  JUty. 

Denied  on  the  ground  that  plaiBtiff  does  not  show  that  any  default 
has  been  entered  in  the  cause. 

DecisioiL — ^Motimi  denied  with  costs,  wiAoat  prejudice. 


Samuel  Miller  vs.  BENjAMm  Ames.  [55 

Motion  by  defendant  to  change  ihe  venue. 

C.  B.  Drake,  Dejis  Atty.  Clare  &  Thompson,  Plffs  Jttys. 

Denied  on  the  ground  that  defendant  does  not  dbcloee  in  his  affidavit, 
that  he  stated  to  his  counsel  what  he  expected  to  prove  hy  his  wUnesses. 
Decision. — ^Motion  denied  with  costs. 


Joshua  Van  Names  et  aL  vs.  John  Jones. 

▲  definilt  far  not  pleading  opened  on  terms,  where  plaintitf  wae  refuler,  fer  &e  reaeon 
lihat  there  being  an  open  ninning  acoonnt  between  the  partiei,  it  wonld  bo  better  to 
let  a  joy  -pus  upon  it. 

Motion  hy  drfendant  to  set  aside  dtfauU  for  not  pleadings  and  all  sub*- 
sofuent  proceedings  on  terms, — It  appears  from  defeidant's  papa's  that 
his  escuse  for  net  pleading  to  the  declaration,  after  service  upon  him, 
wa^  that  he  was  unacquainted  witii  such  business,  and  supposed  a  suit 
must  be  commenced  bjr  service  of  p;pocess  by  a  sheriff.  He  swears  that 
the  suit  is  commenced  on  an  open  account  which  has  been  running  some* 
time  between  him  and  plaintifis.  Since  suit  was  commenced,  has  had 
interviews  with  plaintifi  in  oeUtion  to  settlement;  also  sweant  to  merits. 
Plaintifi  state  the  suit  is  brought  to  recover  the  balance  due  on  a  bill  of 
himber,  the  amount  of  which  defendant  has  repeatedly  promised  to  pay. 
Since  suit  commenced  he  had  requestecl^  some  of  the  amount  deducted  for 
certain  items.  The  clerk  of  plaintifi'  attorney  explained  to  defendant 
the  object  of  the  declaration  at  the  time  of  service;  irid  him  to  give  it 
to  a  lawyer,  or  he  would  have  judgment  agidost  him  in  twenty^  days. 
Plaintift  aoe  legulan. 

HoaAX»  Dbbsssr,  DefU  Counsel.  B.  B.  PHmnk  Jkfts  AUy^ 

N.  »ix»  Jr.,  Plffe  CaunssL  h.  C  CIla«k»  Ptfk^  UM)f« 
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Default  opened,  on  the  ground  that  there  being  an  open  running  ac- 
count and  disputed  items,  it  would  be  well  to  let  a  jury  pass  upon  it  after 
hearing  the  defence. 

Decision. — Motion  granted  on  payment  of  costs  of  default  and  subse- 
quent proceedings,  and  seven  dollars  costs  of  opposing  motion,  judgment 
to  stand  as  security. 


John  J.  Van  Patten  ts.  John  Austin. 

Motion  by  defendarU  to  change  venue* — Declaration  served  twentieth 
of  August  last,  and  issue  joined  fourth  of  September. 

56J     S.  F.  Shepard,  Defts  Counsel.    •  A.  Gallup,  Dejis  Atty. 

N.  Hill,  Jr.,  Plffs  Counsel.  S.  W.  Jones,  Plffs  MLy. 

Motion  too  late,  might  have  moved  at  September  term,  and  saved  a 
circuit. 
Decision. — Motion  denied  with  costs. 


Lemuel  Gilbert  vs.  William  Chapman. 

Motion  by  defendant  to  change  venue. — ^The  plaintiff  swears  to  the 
greatest  number  of  w^itnesses;  but  his  affidavit  is  defective  in  not  stating 
that  his  witnesses  are  material  on  the  trial  of  the  cause :  that  part  of  the 
affidavit  is  as  follows,  ^^  that  he  has  fully  and  fairly  stated  the  case  to  his 
said  counsel  in  this  cause,  and  disclosed  to  him  the  facts  which  he  expects 
to  prove  by  each  and  every  of  his  said  witnesses  above  named,  and  that 
he  can  not  safely  proceed  to  the  trial  of  this  cause,  as  he  is  also  advised 
by  his  said  counsel,'^  &c. 

J.  Davis,  De/ts  Counsel.  Davis  &  Bancroft,  Defts  JUtys. 

A.  Tabbr,  Plff^s  Counsel.  lUmoND  &  Clark,  Plffs  Mtys. 

Decision. — Motion  granted.  • 


HsNRT  Boughtonvs.  Georoe  Lockwood. 

Motion  by  drfendanl  for  judgment  as  in  case  of  non^suit. — ^The  de- 
fendant has  his  papers  entitled  in  the  cause  with  the  plaintiff's  name 
Henry  Boughton.  The  plaintiff  has  his  entitled  Harvey  Boughton. 
plaintiff's  attorney  swears  that  the  only  cause  pending  against  George 
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Lockwood,  in  which  he  is  attorney,  is  the  one  in  favor  of  Harvey 
Boughton. 

S.  P.  Nash,  Defis  Counsel.  Paddock  &  Cookb,  Defts  AUys. 

R.  J.  Hilton,  Plfft  Counsel.  A.  Becker,  Plffs  .My. 

Per  Curiam. — ^Defendant's  papers  appear  to  be  entitled  wrong. 

Decision. — ^Motion  denied  with  costs,  without  prejudice. 


Joel  Wolfe  vs.  Evert  Wynkoop,  imp.  &c.  ^ 

Where  defendant  filed  his  petition  as  a  bankrupt,  before  snit  commenced,  bat  discharged 
after  judgment,  the  judgment  was  opened  on  terms,  with  leave  to  defendant  to  plead 
his  discharge. 

Motion  by  defendant  Wynkoop  for  a  perpetual  stay  of  proceedings  on 
the  fieri  facias  issued  in  this  cause,  on  the  ground  that  said  defendant 
has  been  discharged  as  a  bankrupt. — ^The  action  is  brought  on  a  promissory 
note  signed  by  Defendant  Wynkoop.  Commenced  on  the  28th  [67 
January,  1843.  Defendant  did  not  appear  and  plead.  Judgment  per- 
fected February  23,  1843.  On  the  14th  January,  1843,  defendant  pre- 
sented his  petition  as  a  bankrupt,  including  the  note  in  this  suit,  and 
was  discharged  June  6th,  1843.    No  fraud  alleged  in  the  discharge. 

S.  F.  Shepard,  Defis  Counsel.     Forbes  &  Sheldon,  Defts  Attys. 

J.*  Edward,  Plffs  Counsel.  S.  H.  Terry,  Plffs  Atty. 

Per  Curiam. — ^The  proper  course  seems  to  be  in  such  a  case,  to  open 
the  judgment,  and  grant  the  defendant  leave  to  plead  his  discharge  on 
payment  of  costs. 

Decision. — Ordered  that  said  defendant  be  allowed  to  plead  his  dis- 
charge in  bankruptcy,  on  payment  of  costs  of  judgment  and  seven  dollars 
costs  of  opposing  this  motion.  Plaintiff  to  have  leave,  in  twenty  days 
thereafter,  to  discontinue  without  costs. 


Georoe  W.  Travis  vs.  John  B.  Haddbn. 

Terms  upon  which  defendant  was  aUowed  to  open  de&nlt  and  amend  a  special  plea, 
where  his  ezcnse  was  a  misapprehension  of  the  practice. 

Motion  by  defendant  for  leave  to  amend  his  second  and  amended  plea 

of  bankrupts  discharge,  by  setting  out  facts  to  show  that  the  court  had 

jurisdiction. — ^Declaration  served  9th  April,  1844.    On  the  30th  April, 

pleas  were  served.    On  the  3d  July,  a  demurrer  to  defendant's  second 

plea  was  filed,  and  on  the  8th  July  served.    On  the  2nd  August,  an 
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amended  plea  vas  senred,  and  on  the  l£tk  Angost  a  demiuarer  to  that 
was  filed  and  served^  and  rule  requiring  defendant  to  join  in  demorrer. 
On  the  8th  October  default  was  entered  for  not  joining  in  demurrer,  and 
cause  noticed  for  trial  an  the  issue  of  fact  for  November  circuit  De- 
fendant states  until  after  the  September  i;>ecial  term,  he  was  ignorant  of 
the  decision  and  rule  g{  practice  of  this  court  in  6  Hill,  327;  as  soon  as 
he  had  learned  such  practice,  he  prepared  papers  and  served  them  for  a 
motion  at  October  special  term,  but  they  were  served  too  late  for  said 
term,  and  he  makes  the  motion  at  the  next  and  present  term. 
S.  F.  Shefard,  De/ls  Counsel.  Basbford  &  Ketchxtm,  DefU  JUty^  « 
A.  Taber,  Pl£s  Counsel.  Wm.  Nelson,  Plffs  My. 

Plaintiff's  counsel  insists  the  motion  is  too  late,  it  should  be  denied  on 
the  ground  of  delay. 

Defendant's  counsel  insists,  that  under  the  state  of  facts  as  shown  by 
defendant,  his  being  unaware  of  the  decision  of  this  court  and  using  due 
diligence  after  he  ascertained  such  decision,  should  be  a  sufficient  excuse. 
68]  Dedsion. — Motion  granted  on  payment  of  costs  of  default,  circuit 
and  demurrer  and  costs  of  opposing  motion. 


Nathaniel  Starbugk  et  al.  vs.  Jonathan  Hall  et  ah 

Defendaat  wm  allowed  a  oommafiioD,  without  a  $tay^  wliero  th«  cante  had  onoa  bean  put 
over  a  drcait  l^  defendant,  on  account  of  the  al^senoe  of  the  tame  witnesi. 

Motion  by  Defendants  for  a  Commissian. — Issue  joined  9th  February, 
1844.  Cause  noticed  for  April  circuit,  and  put  over  by  defendants  on 
account  of  the  absence  of  the  same  witness,  for  which  a  commission  is 
asked  for.  Cause  noticed  for  November  circuit,  and  a  day  or  two  pre- 
vious to  the  circuit,  notice  of  this  motion  was  served.  Defendants  state 
they  fully  expected  to  be  able  to  procure  the  attendance  of  the  witness, 
until  the  notice  for  this  motion  was  served,  and  that  he  is  a  material 
witness  for  defendants.  Plaintifls  allege  delay  to  be  the  object  of  the 
motion. 

S.  P.  Nash,  Defb  Counsel.  Bockes  &  Nash,  Defls  AUys. 

E.  Pearson,  Plffs  Counsel.  J.  P.  Albertson,  Plffs  AUy. 

Dedsum. — ^Motion  granted,  without  stay,  on  payment  of  costs  of  pre- 
p^ing  imd  attending  the  la|t  Rennelfer  circuit,  and  costs  of  oppoaing 
notion. 
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John  P.  Lutotbr  et  aL  vs.  Pbtee  Hoas. 

C0R9. 

MoHon  by  Plaini^Jbr  fekasatien  of  e^is. — ^Aciicm  replevia;  Tei*dict 
fer  Defendant  On  taxation  plaintifis  objected,  first  to  the  charge  of 
fiftj  eents  for  furnidiing  proof  of  service  of  the  defendant's  plea,  en  the 
ground  that  sacb  plea  was  the  general  issae  or  non  cepit,  and  no  proof 
was  neoessaiy;  also  objected  to  the  charge  for  proof  of  the  service  of 
notice  of  trial,  on  the  ground  that  no  ^uch  proof  was  necessary*  Second, 
objected  to  the  aUowance  of  sixteen  copies  of  the  subpoena  and  for  serving 
the  same  on  sixteea  witnesses,  on  the  ground  that  there  was  no  evidence 
before  the  commissioner  that  the  copies  had  been  made  or  served,  and 
also  on  the  ground  of  the  insufficiency  of  the  affidavit  of  attendance  of 
witnesses.  Third,  objected  to  the  charge  of  ^3  for  copy  of  pleadings, 
on  the  ground  that  a  copy  was  furnished  to  the  court  by  the  plain- 
tiff. Fourth,  objected  to  the  allowance  of  ^^  for  travel  and  attendance 
of  defendant's  witnesses,  on  the  following  grounds:  First,  that  the  affi- 
davits of  travel  and  attendance  did  not  state  the  pl^ce  of  residence  of 
each  witness,  and  the  distance  he  had  to  travel  to  rcsach  court;  second, 
that  there  was  no  evidence  that  such  witnesses  were  material  to  [69 
the  trial  of  the  issue  joined  in,  or  were  subpoenaed  in  said  cause,  and 
attended  in  good  faith;  third,  that  more  than  three  days  were  charged 
for  agtme  of  th^  ii^itn^ssies  upon  t)ie  ground  ths^t  the  cause  W9%  on  the 
first  day  of  the  drcuit,  set  down  f<w  Tuesday  of  the  sleojad  week»  and 
was  actually  tried  on  Wednesday  of  the  second  week.  Fifth,  objected 
to  fiffy  cents  for  sl^^riff  supimoning  jury,  on  the  ground  that  the  cause 
was  put  upon  the  calendar  by  the  plaintiff  and  t^ied  op  his  motion. 
Sixth,  objected  to  the  ^lowance  of  mor^  than  ope  copy  of  tbe  bUl  of 
coats. 

P.  CiaosB,  Jkfts  Oaumd.  S.  Bauculo,  D^  JtUy. 

&  P.  Nash,  Plffs  Counsd.  N.  Reevb,  Plffs  My. 

Decision, — Ordered  that  the  items  one  and  six,  mentioned  in  moving 
affidavit,  be  strudc  out,  amounting  to  $1*60,  and  ordered  retaxation  as 
to  two  and  lour,  because  the  affidavit  must  show  the  witnesses  material 
and  necessaiy;  and  as  to  objections  three  and  five,  ordered  that  they  be 
taxed  to  the  defendant  on  proof  that  defendant  furnished  copy  pleadings 
and  put  cause  on  calendar. 
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Ebenbzbr  Cooper  vs.  Jom«  North  et  aL 

Interest  taxed  as  costs  on  a  rerdict,  under  the  act  of  May  7, 1844,  applies  only  to  rev- 
diets  and  refiorts  rendered  and  made  after  its  passage. 

Mciion  hyflaifU^for  rdaxaiion  of  casts  with  instrttctions. — ^This  was 
a  special  action  on  the  case,  for  diverting  water  firom  the  plaintiff's 
mills.  A  verdict  was  rendered  for  the  plaintiff  in  June,  1841;  proceed- 
ings on  the  verdict  being  stayed,  on  the  making  of  a  case,  judgment  was 
not  rendered  thereon  until  January  1844.  In  June  1844,  the  plaintiff's 
costs  were  duly  taxed  and  the  record  signed,  filed  and  docketed.  And 
now  the  plaintiff  moves  for  a  retazation  of  costs  with  instructions  to  the 
taxing  officer  to  tax  with  them  the  interest  on  the  verdict  from  the  time 
the  same  was  rendered. 

G.  Stow,  Defl  Counsel.  G.  Stow,  Defts  My. 

A.  Taber,  Plffs  Counsel.  G.  M.  Bbcbwith,  Plffs  AUy. 

Per  Ct^riam.-^The  act  of  May  7th,  1844  (Session  Laws,  p.  608),  is 
not  retrospective  in  its  operation.  It  applies  only  to  verdicts  and  reports 
rendered  and  made  after  its  passage. 

Decision. — Motion  denied,  with  costs. 


60]    In  the  matter  of  the  application  of  Teunis  T.  Cowenhoven  vs. 

Horatio  G.  Onderdonk. 

Where  O  purchased  of  U  a  judgment  against  C,  and  afterwards  0  told  C  he  porchaaed 
it  ibr  him  (C),  hSid  that  C  conld  not  compel  an  assignment. 

Motion  by  Cowenhoven  for  an  order  directing  Onderdonk  to  transfer 
to  said  Coioenhoven  a  certain  judgment. — J.  J.  Ullman  recovered  a  judg- 
ment against  Cowenhoven  for  $62*51.  Onderdonk  recovered  a  judgment 
against  said  Cowenhoven  in  March  last.  Onderdonk  subsequently 
became  the  purchaser  of  the  Ullman  judgment.  Cowenhoven  states 
Onderdonk  had  told  him,  that  he  had  purchased  the  judgment  of  him 
(Cowenhoven).  It  did  not  appear  whether  this  was  before  or  after  Onder- 
donk had  purchased  the  judgment.  The  plaintiff  also  produced  the  affi- 
davit of  Ullman  that  Onderdonk  had  represented  himself  as  the  agent  of 
Cowenhoven  and  an  affidavit  proving  a  tender  to  Onderdonk  of  the 
amount  he  had  purchased  it  for.  Cowenhoven  now  applies,  that  Onder- 
donk assign  the  judgment  to  him  or  satisfy  it,  on  the  payment  of  the 
purchase  money.  Onderdonk  produced  an  affidavit  denying  that  he 
purchased  it  as  the  agent  of  Cowenhoven. 

J.  E.  BuRRHx  Jr.,  Defis  Counsel.   H.  G.  Onderdonk,  in  pro.  per. 

A.  Taber,  Plffs  Counsel.  Western  &.  Edwards,  Plffs  Mys. 
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The  court  denied  the  moHon^  on  the  ground,  among  others,  that  al- 
though Onderdonk  had  informed  Cowenhoven  after  he  had  bought  the 
judgment  that  he  had  purchased  it  for  him,  still  he  could  not  compel  him 
to  assign;  and  also  because  Ullman  the  judgment  creditor  was  the  party, 
if  any,  to  complain. 

Duision. — Motion  denied,  with  costs. 


The  PESsmENT  &c.  of  the  Dutchess  County  Bane  ts.  Henry  Ibbotson. 

Ezcnae  and  terms  upon  which  defendant  was  allowed  liberty  to  make  a  case  or  bill  of 
exceptions,  after  four  days  had  elapsed  after  inquest  at  the  circuit. 

Motion  by  defendant  for  liberty  to  make  and  serve  a  case  or  bill  of 
exceptions,  notwithstanding  more  than  four  days  have  elapsed  since  the 
inquest  was  taken. — ^Inquest  taken  on  a  promissory  note  at  Dutchess  cir- 
cuit, held  in  October  last.  Defendant  appeared  and  cress  examined 
plaintiff's  witnesses,  and  took  exceptions  to  the  decisions  of  the  circuit 
judge  in  admitting  testimony,  on  the  ground  of  insufficiency  of  the  eyi* 
dence  to  sustain  plaintiff's  cause  of  action.  Defendant  moved  before 
inquest  was  taken,  to  put  the  cause  over  the  circuit,  on  account  of  the 
absence  of  witnesses,  which  motion  was  denied.  Defendant  swears  to 
merits,  and  alleges  as  an  excuse  for  not  procuring  an  order  within  four 
days,  that  his  attorney  residing  in  New  York  did  not  get  the  letter  written 
by  defendant's  counsel  on  the  day  of  the  inquest,  in  time  to  procure  [61 
such  order. 

J.  £.  BuKRiLL,  Jr.  t)efts  Counsel.  P.  Burrows,  Lefts  Atty. 

P.  Cagger,  Plffs  Counsel.  C.  W.  Swift,  Plffs  My. 

Decision. — Ordered  that  on  payment  of  plaintiff's  costs  of  circuit  and 
subsequent  proceedings,  and  of  opposing  motion,  defendant  be  allowed 
fifteen  days  from  date  of  rule  to  make  and  serve  a  case  or  bill  of  excep* 
tions.  Plaintiff  to  be  at  liberty  to  put  cause  on  calendar  for  January 
term,  without  serving  notice  of  argument. 


In  the  matter  of  William  Walsworth. 

Motion  to  set  aside  the  attachment  against  the  estate  of  William  Wals^ 
worthy  an  absconded  or  concealed  debtor. 

N.  Hill,  Jr.,  Coftmselfor  Motion.     Fitch  &  Sheldon,  Moving  Attys. 

R.  W.  PscxHAir,  Counsel  opposed.     C.  A,  Thorp,  Atty  opposed. 

Denied  with  costs,  without  prejudice,  on  the  ground  that  the  Judge's 
report  on  the  proceedings  has  not  been  filed. 
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HeNRT  H.  MlTHSE  -VV.  ChABJLSS  WiBDWEIX. 

Moiion  6y  defendant /or  judgmetU^im  m  eaee  ef  ne/t^4mL 

G.  B.  KsLLOQo,  D^  ComiMJ.  Hbnrt  Niooix,  Df/tt  My^ 

J.  RoMBTK,  P^sCwmel.  im.  G .Bbitton, P^«  wSA^ 

Denied,  with  costs,  without  prejudice,  on  the  groQAdl  that  defendaat 

does  not  state  in  his  papers  thai  the  came  wu  not  tried.    He  statas  fliat 

the  cause  was  called  and  passed,  and  the  younger  issues  were  tried,  and 

that  this  cause  might  hare  been  tried  in  its  regular  order  on  the  calendar. 


James  Wakbsr  Jr.  et  al.  ts.  Herbt  Campbell. 

Plaintiff  aUowad  to  add  new  ooimts  to  liia  dedaratioii,  upon  terms,  after  iMne  joined,  and 
defendant  had  eiaminert  a  witness  on  oommisaion. 

Motion  6y  ptaifitiffs  /or  kave  to  amend  their  dedaration  by  adding 
such  new  counts  thereto^  upon  the  same  cause  of  action  already  stated  in 
said  dedaration  as  may  he  necessary  and  proper  j  truly  to  set  Jorth  the 
plaintiffs  cause  of  acUon,  and  to  enable  them  to  try  the  merits. — ^This  is 
a  special  action  on  the  case  for  deceit  in  jHX)Curing  goods  of  plaintiflb  ; 
issue  joined  I8th  may  last  Defendant  has  examined  a  witness  by  ccMn- 
mission.  Cause  noticed  for  trial  at  September  Monroe  circuit.  Sat  fourth 
62]  Tuesday.  Plaintifis  discovered  new  and  material  eridence  on  the 
S8th  of  September,  which  they  allege  can  not  be  given  on  the  trial  under 
the  counts  as  they  now  stand. 

D.  Cadt,  Defts  Cotmsel.  H.  Gat,  Dejts  JUty. 

J.  Edwards,  Plffs  Counsel.  Matthews  &^  Husbands  Plffs  Attys. 

Defendant  objects  on  the  grounds  that  it  is  too  late  after  testimony  has 
been  taken,  and  alleges  actions  of  this  kind  should  be  put  upon  the  same 
ground,  as  to  amendments,  as  penal  actions,  where  it  is  not  done  except 
vnder  very  special  circumstances.  Graham? s  Practice  664,  and  eases 
{here  cited. 

Plaintiff's  papers  show  that  the  niewly  discovered  evidoice  has  no  bear- 
ing upon  defendant's  testimony  taken  by  commission^  and  the  application 
was  not  induced  by  that- 

Decision. — ^Motion  granted  on  payment  of  costs  opposing  motion  and 
the  costs  of  a  new  conunission,  if  one  shall  become  necessary,  and  the 
costs  of  the  plea. 


WiLUAM  A.  Whartov  vsu  Jo«n  Bawie. 
Motion.by  dqfendofnt  to  change  venne. 

R.  J.  ILlton,  Defis  Counsels  A*  Beckke,  JDe/is  Aity. 

J.  Davis,  Plffs  Cmmsel.  O.  H.  CHiTTCfDiN,  P^s  Atty 
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Denied  with  costs,  oa  a  defective  affidavit  of  merits.  That  part  of  the 
affidavit  is  as  fdlows:  **  the  defendant  has  a  good  substantial  defence 
therein  upon  the  merits,  as  he  is  advised  bj  the  counsel  above  Jiamed,  and 
verily  believed  to  be  true."  The  word  believed  should  be  believes.  Plain- 
tiff's counsel  alleged  the  same  point  had  before  been  decided  by  Judge 
Cowcn. 


Amthont  Mason  vs.  Daniel  BmLSMAN. 

Dcfcnduit  not  allowed  to  aet  aside  an  inqiMit,  when  he  appeared  and  aoia-examuied 
witaeeace,  took  exceptiona ,  and  made  a  case,  which  was  settled  by  the  circuit  judge. 
An  affidavit  of  merits,  made  hj  defendant's  agent,  defective,  where  there  was  no  excoss 
why  it  was  not  made  by  defendant  himself. 

Maiian  by  defendant  to  set  aside  verdict  taken  an  an  tn^tcef^.^-'Defen- 
dant  's  papers  show  that  at  the  circuit  an  affidavit  of  merits  was  filed  and 
lerved,  which  was  sworn  to  by  defendant 's  general  agent,  stating  that 
such  agent  signed  the  note  on  which  the  suit  was  brought,  and  knew  the 
facts  of  the  case,  &c.,  but  gave  no  excuse  why  the  affidavit  was  not  made 
by  the  defendant.  The  circuit  judge  held  the  affidavit  of  merits  insuffi- 
cient and  permitted  an  inquest. 

Plaintiff's  papers  show,  that  on  the  inquest,  the  defendant's  counsel  [6S 
appeared,  cross-examined  the  plaintiff's  witnesses,  offered  evidence  which 
was  overruled,  took  exceptions,  and  that  since  the  trial  a  case  has  been 
made  by  defendant's  attorney,  and  settled  by  the  circuit  judge. 

A.  Taber,  Defis  Counsel.  £.  Cartee,  De/if  My. 

C.  M.  Jenkins,  Plffs  Caunsd.  B.  L.  Bbssac,  Plffs  .My. 

Per  Ctiriam.— The  inquest  was  regular,  and  although  the  affidavit  of 
merits  produced  on  the  motion  is  sufficient,  yet  the  defendant  having 
made  a  case,  must  rely  upon  it;  he  can  not  take  the  double  chance  of 
beating  his  adversary. 

Decision. — ^Motion  denied  without  prejudice. 


Oansevooet  De  Dxwandslaee  vs*  AnAM  H.  Haoee  et  aL 

Motion  to  aet  aside  defanlt,  etc.  denied  with  eotti,  for  the  reason  that  the  motion  should 
here  been  made  before  :  too  much  delay. 

Motion  by  defendant  Eager  to  set  aside  default  and  subsequent  pro^ 
ceedings. — This  suit  was  commenced  early  in  April  last,  and  judgment 
perfected  therein  by  default  on  the  3d  of  May  last  Defendant's  ageot^ 
wlio  resides  in  New  York,  wIm  has  charge  of  the  subject  matter  of  this 
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suit,  did  not  get  the  declaration,  which  was  served  on  defendant,  (who 
resides  in  Schoharie  county,)  until  judgment  had  been  perfected.  That 
immediately  on  learning  of  a  judgment,  he  took  measures  to  make  appli- 
cation at  August  term,  to  set  same  aside,  but  not  being  able  to  procure 
the  necessary  papers,  th^  motion  was  not  made  until  September  special 
term,  when  the  same  was  denied,  with  costs,  without  prejudice,  on  the 
ground,  that  no  sufficient  excuse  was  shown  for  not  making  the  motion 
at  the  August  term.  After  September  term,  he  took  measures  to  procure 
the  necessary  papers  for  the  motion,  and  did  not  succeed  in  getting  them 
completed  until  the  middle  of  October. 

M.  T.  Reynolds,  Lefts  Counsel,        John  W.  Edmonds,  Dejis  AHy. 

N.  Hill,  Jr.,  flffs  Counsd,  R.  H.  Cushney,  Plffs  JlUy. 

Per  Curiam. — Too  late,  should  have  moved  before. 

Decision. — Motion  denied,  with  costs. 


Peter  J.  Bobst  et  al.  vs.  Philip  V.  Bovee. 

Motion  hy  Defendant  for  judgment  as  in  case  of  nonsuit. — ^This  is  an 
action  of  replevin;  two  circuits  have  passed,  and  the  plaintiff  has  not 
noticed  the  cause  at  either.    The  defendant's  papers  do  not  show  that 
the  cause  was  not  tried. 
64]     N.  Hill,  Jr.,  Defls  Counsel.  D.  P.  Corey,  DeJis  Atty. 

P.  PoTTBR,  Plffs  Counsel.  P.  Potter,  Plffs  AUy. 

Per  Curiam. — It  is  not  necessary  to  state  that  the  cause  vxis  not  tried, 
where  it  is  shown  that  it  was  not  noticed  for  trial. 

Decision. — ^Motion  granted,  unless  plaintifis  stipulate  and  pay  costs  of 
this  motion. 


Henry  Felt  vs.  Hiram  T.  Hyde,  Morton  Fairchild  and  Thomas  Kirx- 

PATRICE. 

Motion  by  Defendant  Kirkpatrick for  judgment  as  in  case  ofnon  suit. 

It  appears  this  suit  was  severed  and  judgment  taken  against  the  first  two 
defendants.  Defendant's  attorney  appeared,  and  pleaded  for  Kirkpatrick 
alone,  and  now  moves  on  papers  entitled  with  all  the  defendants. 

H.  C.  Whelpley,  Defts  Counsel.      H.  C.  Whelpley,  Defis  Atty. 

C.  Stevens,  Plffs  Counsel.  Pruyn  &  Southwick,  Plfs  Attys. 

Per  Curiam. — Defendant's  papers  are  entitled  wrong;  they  should  be 
entitled  Kirkpatrick  impleaded,  ^. 

Decision. — Motion  denied,  with  costs,  without  prejudice. 
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Edward  Otebtos  ts.  Sanford  Stanlbt  et  al. 

Pkintiff  hmng.  entered  defendants'  default  for  not  pleading,  having  forgotten  the  terms 
of  stipolation  between  them,  which  defendants  refused  to  show,  it  was  set  aside:  costs 
to  abide  event. 

Motion  by  defendants  to  set  aside  defatdt  for  not  pleading,  and  subset 
quent  proceedings  Jbr  irregularity. — The  plaintiff  having  given  time  to 
plead  by  stipulation  to  10th  Nov.,  and  forgotten  the  time  thus  given  en- 
tered default  for  want  of  plea^  on  the  8th  November.  Defendant  served 
pleas  on  the  9th9  which  plaintiff  returned  by  his  clerk,  saying  the  default 
was  entered;  that  he  had  forgotten  the  terms  of  stipulation,  which  de- 
fendant's attorney  refused  to  show:  Wherefore  motion  was  granted 
without  costs,  but  at  plaintiff's  election  with  cost,  to  abide  the  event 

A.  Tabeb,  Defis  Counsel.  Raymond  &  Clark,  Defts  .BUys. 

J.  Holmes,  Plffs  Counsel.  J.  W.  &  J.  E.  White,  Plffs  Jittys. 

Decision. — Motion  granted  with  costs  of  making  and  opposing  motion 
to  abide  event. 


John  Oxford  vs.  Mh^ler  Babbott. 

Plaintiff's  exense  for  leave  to  stipulate  to  try  a  second  time. 

Motion  by  defendant  for  judgmentj  as  in  case  of  nonsuit ,  after  stipula" 
turn. — ^Plaintiff's  excuse  for  not  trying  is,  that  about  four  weeks  previous 
to  the  circuit  one  of  his  material  witnesses  left  for  Michigan  and  some  [65 
others  of  the  Western  States,  and  has  not  yet  returned,  but  is  expected 
to  return  this  season.  Soon  after  serving  notice  of  trial  in  the  cause, 
plaintiff  ascertained  said  witness  had  gone,  and  immediately  counter- 
manded the  notice. 

R.  W.  Peckham,  Defts  Counsel.  Thos.  H.  Flandban,  Defts  Mty. 

J.  Edwards,  Plffs  Counsel.  W.  &  C.  Tracet,  Plffs  Attys. 

Per  Curiam. — ^The  excuse  is  sufficient  for  plaintiff  to  renew  his  stipu- 
lation. 

Decision. — ^Motion  granted  unless  plaintiff  renew  his  stipulation  to  try 
at  the  next  Oneida  circuit,  and  pay  costs  of  circuit  up  to  notice  of  coun- 
termand, and  ten  dollars  costs  of  this  motion. 


Curtice  Inoraham,  PIff  in  Error,  vs.  Elijah  Wheeler,  Deft  in  Error. 

sufficiency  of  a  certificate  of  an  associate  judge  of  the  common  pleas  to  carry  the 
canse  to  the  Supreme  Coart. 

Motion  by  defendant  in  error  to  quash  the  writ  of  error,  and  to  set 
aside  aU  subsequent  proceedings  on  the  part  of  plaintiff  in  error,  for  the 
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want  of  a  student  cert^cdle  that  the  mM  eaute  is  u  pi^^per  one  to  he 
iorried  to  the  Supreme  Court  f  in  aceordanu  with  the  statute. — ^The  facte 
appear  to  be  that  a  oettifioatei  aoeordiog  to  the  statute^  wai  preaentecl  to 
an  associate  judge  of  the  Common  Pleas  for  signature,  during  the  absetfce 
of  the  first  judge  from  the  county;  before  being  signed  by  the  associate 
judge  the  first  judge  returned,  ahd  a  consultation  was  had  between  the 
judges  on  the  subject,  (both  having  heard  the  argutnent  of  the  cause  oit 
the  certiorari  in  the  Common  Pleas.)  After  such  CoAsultation,  oi  pro- 
duction of  the  certificate  signed  by  the  associate  judge,  and  on  applica^ 
ion,  the  first  judge  refused  to  allow  a  writ  of  errof,  and  gave  as  his 
opinion,  that  the  certificate  had  been  unadvisedly  given.  The  associate 
judge  having  signed  the  certificate  on  the  day  of  the  consultation  with 
the  first  judge,  as  of  the  day  when  the  same  was  received  by  him. 

S.  H.  Hammond,  Defls  Covnsd.        Ratbbun  &  Walksk,  Lefts  Attys. 
K.  Hu.L,  Jk.,  Plffs  Counsel.  Clabk  k  Thompson,  Plffs  Mys. 

The  certificate  held  good,  the  associate  judge  having  acquired  juris- 
diction. 
Decition. — ^Motion  denied  with  cdsts. 


66]  M^T  JsNNmoB  et  al.  vs.  HE2fiaiAH  Houbkt. 

I^laintBf  V^ond  to  pay  defendant'i  cost!  for  preparing  for' trial,  -wilerB  plaintiBT  eoOBter- 
muidBd  kia  notioa  tff  tnal  befoM  tlw  draut,  althoog^  nioea  of  a  later  date  were  not 


Motion  by  defendant  that  plaint^s  pay  the  defendants  costs  of  pre-" 
paring  for  trial,  after  notice  of  trial  and  prior  to  countermand. — Notice 
of  trial  was  served  for  last  September  circuit,  and  subsequently  (about 
four  days  before  the  circuit)  countermanded.  Defeikdant  had  incurred 
expenses  after  notice  and  before  countermand,  in  preparing  for  the  trial, 
the  costs  taxed  imd  served,  and  not  paid  by  plaintifi.  Plaintifls  state 
that  no  issues  of  so  late  a  date  as  the  above  were  reached  or  ttied  in  their 
regular  order  on  the  calendar. 

S.  H.  Hammond,  Defts  Counsel.  B.  F.  Dunning,  Defls  Mty. 

R.  J.  Hilton,  Plffs  Counsel.  J.  W.  Gorr,  Plffs  Mty 

Decision. — Motion  granted  with  costs. 

Two  other  causes  between  the  same  attorneys,  on  the  same  facts,  de- 
cided the  same. 
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Francis  Pabow  ts.  Jambs  Gary. 

The  recognitioii  of  an  individval  as  an  attorney  of  the  court,  before  his  actual  admission, 
hy  leeeiving  papers  from  him  as  such,  waives  the  objection  to  his  admission  at  the 
time  of  such  zeco^nition. 

Motion  by  fkAntiff  to  set  aside  and  vacate  an  order  of  Supreme  Court 
eammiesioner  staying  proceedings  and  extending  defendant's  time  to  put 
in  special  bail,  for  irregularity. — ^The  grounds  relied  on  in  this  motion 
are,  that  the  defendant's  attorney  was  not  an  attofney  of  this  court  at  the 
time  he  was  retained  by  ddendant  in  this  cause,  which  was  on  the  day 
of  his  arrest  on  the  capias.  Defendant's  attorney  states  that  since  he  was 
admitted  as  an  attorney  of  this  court,  his  acts  have  been  recognized  and 
sanctioned  by  the  defendant's  agent,  and  have  been  recognized  by  plain- 
tiff's attorney,  and  are  so  recognized  by  his  papers  for  this  motion. 

C.  Stevens,  Plffs  Counsel.  N.  Bennett,  Plffs  ^Uy. 

H.  H.  Mabtin,  Defts  Counsel.  X.  D.  Freeman,  Defts  .My. 

Decision. — ^Motion  denied,  with  costs. 


James  R.  Rose  vs.  DAvm  Hooeboom  et  al. 

A  Supreme  Court  commissioner  has  power  to  maho  »  ssssndt  order^  extending  time  to 
reply. 

Motion  by  plaintiff  to  set  aside  default  for  not  replying  j  and  subsequent 
proceedings  for  irregularity. — ^The  plaintiff  obtained  a  second  order  from 
a  Supreme  Court  commissioner  extending  the  time  to  reply  in  this  cause. 
The  last  order  was  treated  as  a  nullity  by  defendant's  attorneys  and 
plaintiff's  default  entered.  Defendants  allege  that  under  the  95th  rule  a 
Supreme  Court  commissioner  can  not  make  a  secor^  order  extending 
time  to  reply. 

Jas.  R.  Rose,  Counsel  in  pro.  per.    Jas.  R.  Rose,  AUy  in  pro.  per.  [67 

S.  H.  Hammond,  Defts  Counsel.        Hammonu  &  Weed,  Defis  Mtys. 

Decmo».-^The  order  was  held  good,  and  motion  granted  with  costs. 


The  PeofIe  ts.  Lobenzo  Brown,  Sheriff,  &c. 

'Wliere  the  proper  proof  is  filed  on  issuio^  an  attachment  against  u  riktoiff,  it  Is  not  ne^ 
cessary,  on  issuing  a  second  attachment,  to  file  any  other  proof. 

Motion  by  defendant  to  set  aside  a  second  attoAment  for  irregularity. 
— -It  appears  that  a  former  attachment  was  issued  against  the  defendant 
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as  sheriff  for  not  returning  an  execution.  Upon  entering  the  default  on 
the  first  attachment  the  proper  proof  was  filed,  that  the  execution  was 
delivered  to  the  sheriff,  and  had  not  been  returned,  &c.  A  negotiation 
ensued  by  which  the  proceedings  on  the  first  attachment  was  settled  con- 
ditionally; the  conditions  not  having  been  complied  with  on  the  part  of 
the  sheriff,  his  default  was  again  entered  toithout  any  proof  of  the  delivery 
and  no  return  of  the  execution,  fyc. 

The  defendant  moves  on  the  ground  that  the  second  attachment  is  ir- 
regular for  the  reason  that  no  sttch  proof  toas  filed  upon  issuing  the  same, 

C.  H.  Bramhall,  Shffs  Counsel.        Thos.  J.  Dudley,  Mtyfor  Shff. 
J.  A.  MiLLABD,  Relator^s  Counsel.      J.  A.  Millard,  Attyfor  Relator. 

It  was  held  that  the  proof  filed  on  the  issuing  of  the  first  attachment 
inured  to  the  benefit  of  and  was  sufi^cient  for  the  issuing  of  the  second. 
Decision. — Motion  denied,  without  costs. 


Albert  Billings  vs.  Oliver  Cook. 

A  plea  may  be  withdrawn  or  stricken  ont  by  the  party  pleading,  before  issue  joined,  of 
course;  without  leave  of  the  coort. 

Motion  by  plaintiff'  to  set  aside  defendant's  amended  pleas  and  joinder 
in  demurrer  for  irregularity. — The  declaration  contained  three  counts; 
defendant  pleaded  five  pleas:  the  plea  of  general  issue  and  four  special 
pleas.  The  plaintiff  demurred  to  each  of  the  special  pleas,  with  a  notice 
to  join  in  demurrer.  The  defendants  joined  in  demurrer  to  the  fifth  plea, 
and  amended  the  second,  third  and  fourth  pleas,  by  striking  out  the  second 
plea,  and  altering  the  third  and  fourth  in  point  of  form.  The  pleas  as 
amended  were  filed,  and  copies  served  and  noticed  to  plaintiff,  giving  in- 
formation as  to  what  the  amendments  consisted  in.  The  plaintiff  insisted 
that  the  defendant  could  not  amend  under  the  23d  rule  by  striking  out 
or  withdrawing  a  plea;  that  it  could  not  be  done  without  leave  of  the 
court. 

F.  H.  Hastings,  Plffs  Counsel.  G.  Bailey,  Plffs  Jltiy. 

N.  Hill,  Jr.,  Defis  Counsel.  L.  J.  Howe,  Defls  Mty^ 

68]     It  was  held  that  the  plea  might  be  stricken  out  or  withdrawn  in 
that  stage  of  the  pleadings,  it  worked  no  injury  to  the  opposite  party. 
Decision. — ^Motion  denied,  with  costs. 
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Asa  Spbagub  ts.  William  W.  Mubiford,  impleaded,  &a 

Defendant's  motion  to  set  aside  an  inquest  for  irregularity  was  denied,  because  he  had 
not  used  due  diligence  in  finding  out  wherein  plaintiff  had  amended  his  declaration  (by 
changing  the  venue),  after  being  informed  it  had  been  amended. 

Motion  by  defendant  to  set  €L$ide  inquest  for  irregularity, — ^This  suit 
'was  commeDced  by  writ  of  scire  facias.  The  venue  in  the  declaration 
was  laid  in  Oneida  county.  After  the  defendant  had  appeared  and  plead- 
ed, an  application  was  made  to  the  court  by  plaintiff  to  amend  the  writ^ 
which  was  granted,  and  the  venue  in  the  declaration  was  changed  to  the 
county  of  Jefferson.  After  notice  of  trial  was  served  for  Jefferson  circuit, 
the  defendant,  on  inquiry  of  plaintiff's  attorneys  to  know  whether  the 
venue  had  been  changed,  was  informed  that  the  declaration  had  been 
amended  and  served,  but  in  what  particular  the  amendments  consisted 
they  were  then  unable  to  state,  as  the  papers  were  not  before  them.  The 
plaintiff  did  not  attend  the  circuit,  and  inquest  was  taken  by  default. 

M.  T.  Reynolds,  Lefts  Counsel.      W.  W.  Mumford,  Deft  in  pro.  per. 
J.  A.  Spencer,  Plffs  Counsel.  Spencer  &  Eernan,  Plffs  Mtys. 

Per  Curiam.-— The  defendant  did  not  use  due  diligence  in  ascertaining 
in  what  particular  the  declaration  had  been  amended,  after  he  was  in* 
formed  it  was  amended. 

Decision* — ^Motion  denied  with  costs. 


James  Howe  vs.  Isaac  L.  Hasbrouck* 

An  affidavit  of  merits  filed  at  the  circuit  held  defective,  because  it  stated  that  the  defend- 
ant had  a  good  defence,  etc.,  ^^totht  plaintiff'* $  declaration  filed  in  tkie  suit,^^ 

Motion  by  defendant  to  set  aside  inquest  for  irregularity. — The  inquest 
^mras  taken  out  of  its  order  on  the  calendar.  Defendant  showed  that  an 
affidavit  of  merits  was  filed,  and  that  the  cause  could  not  have  been 
reached  in  its  regular  order  on  the  calendar.  Plaintiff  produced  a  copy 
of  the  affidavit  of  merits,  and  insisted  that  it  was  defective. .  That  part 

at  the  affidavit  to  which  objection  was  made,  reads  as  follows:  " 

dulj  sworn,  saith  that  he  has  fully  and  fairly  stated  his  case  and  defence 
in  said  suit  to  A  B  of  — : — ,  his  counsel,  and  is  advised  by  his  said 
couzisel  and  verily  believes  that  he  has  a  good,  valid  and  sufficient  de- 
fence upon  the  merits  in  the  above  entitled  cause  to  the  plaint^'s  de- 
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darationjUed  in  this  suit,  and  further  saith  not''    The  defendant  swears 
to  merits  on  this  motion. 

A.  Taber,  Defis  Counsel.  Rometn  8l  Wsstbrooe,  Defts  Attys. 

H.  C.  Whelpley,  Plffs  Counsel.  H.  C.  Whelpley,  Plffs  AUy. 

The  affidavit  of  merits  filed  at  the  circuit  was  held  bad.  Defendant 
let  in  on  terms. 

Decision. — Motion  granted  on  payment  of  costs  of  circuit  and  subse- 
quent proceedings  and  costs  of  opposing  this  motion,  and  cause  referred. 


(69; 


FEBRUARY  TERM,  1845. 


MR.  JUSTICE  BEARDSLEY  PRESIDING. 


Hie  three  last  days  of  this  term  were  held  by  Mr.  Chibf  Justicx  Nslson. 


TuoMAs  L.  Oqden  et  al.  vs.  Sbth  Beebe. 

Ill  a  number  of  canses  between  the  same  plaintiffs  and  different  defendants,  all  involving 
the  same  questiozis  of  law,  a  part  being  noticed  for  trial,  imd  part  not,  and  a  verdict 
rendered  for  defendant  in  one  of  them,  and  exceptions  taken  by  plaintift,  the  defend- 
ants are  not  entitled  to  jodgment  as  in  case  of  non-soit  in  those  not  noticed  for  trial, 
until  the  questions  excepted  to  in  the  one  tried  and  decided. 

JloHan  by  defendant  for  judgmeni  as  in  case  of  non-'SuU, — ^Tbe  de- 
fendant founded  his  motion  upon  the  usual  affidavit,  that  the  cause  "was 
not  noticed  at  the  last  November  circuit,  and  that  younger  issues  were 
tried  at  said  circuit.    The  plaintifis  show  that  there  is  twenty-one  other 
causes  of  the  same  kind  (being  actions  of  trover),  between  the  same 
plaintiflb  and  different  defendants;  that  fifteen  of  said  causes  were  noticed 
for  trial  at  said  November  circuit,  one  of  which  was  tried  and  a  verdict 
Tendered  for  defendant    Exceptions  were  taken  by  plaintiffs  for  the  pur- 
pose of  having  the  questions  of  law  settled  by  this  court  or  the  court  for 
the  correction  of  errors,  and  the  circuit  judge  refused  to  try  at  said 
circuit  either  of  the  other  causes  which  involved  the  same  questions  of 
law.    The  defendant  now  moves  for  judgment  as  in  case  of  non-suit  in 
this  and  the  six  other  causes  involving  the  same  question,  which  were  not 
noticed  at  said  November  circuit 

M.  Fillmore,  Defis  Counsel.  I.  E.  Irish,  Defies  My. 

Rogers,  Plffs  CotmseL  C.  R.  Leland,  Plffs  Mty. 
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Beardslby,  Justice. — ^Motion  denied.    Costs  of  opposing  motion  to 
abide  event. 


MiRTiN  Hemingway  vs.  Franklin*  Spaulding. 

A  defendant  moving  to  change  the  venue,  must  show  in  his  affidavit,  that  he  hot  ttaied 
to  his  eoun$el  what  he  expects  to  prove  by  his  tntnessu,  in  addition  to  the  statement  of 
their  materiality  generally. 

Motion  hy  defendant  to  change  the  venue. — The  defendant's  affidavit 
upon  which  he  moves  does  not  state  that  he  has  stated  to  his  counsel  what 
he  expects  to  prove  hy  his  witnesseSy  which  he  swears  are  material  on  his 
defence. 

F.  U.  Fenno,  Defts  Counsel  F.  U.  Fenno,  Defts  Jltty. 

C.  Stevens,  Plffs  Counsel.  W.  E.  Webster,  Plffs  Atty. 

Beardslet,  Justice. — ^The  affidavit  is  defective.  Motion  must  be 
denied  with  costs.    Rule  accordingly. 


John  Parent  vs.  Augustin  Kellogg,  et  al. 

Where  a  party  to  a  judgment  in  the  Common  Pleas  moves  to  set  aside  an  execution  is- 
sued on  a  judgment  in  this  Court,  as  conflicting  with  his  interest,  he  must  entitle  his 
papers  in  hoth  causes. 

Motion  hy  defendants  and  one  John  H.  Tomlinson  to  set  aside  the  exe- 
cution issued  in  this  cause. — It  appears  that  said  Tomlinson  obtained  a 
judgment  in  the  Onondaga  common  pleas,  against  two  of  the  defendants 
in  this  suit,  prior  to  the  judgment  in  this  cause,  and  got  a  stipulation  in 
writing  from  the  plaintiff  in  this  cause,  not  to  issue  his  execution  to  the 
sheriff  of  Onondaga  without  giving  him,  Tomlinson,  thirty  days'  notice 
of  his  intention  to  do  so;  the  judgment  in  this  cause  was  subsequently 
assigned  to  one  Pratt,  who  gave  notice  to  defendants  of  the  assignment, 
and  thereafter  issued  execution  to  Onondaga  county  sheriff,  without  giv- 
ing notice  to  Tomlinson  according  to  the  stipulation.  The  defendan  ts 
papers  are  entitled  in  this  cause  only. 

Sedgwick,  Defts  Counsel.     Geo.  A.  Stansburt,  Defts  Atty. 
S.  P.  Nash,  Plffs  Counsel.  J.  L.  Bagg,  Plffs  My. 

Beardsley,  Justice. — The  defendants'  papers  should  be  entitled  in  both 
causes.    Motion  denied  with  costs,  without  prejudice. 
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William  A.  Bell,  adEninistrator,  &c.  vg.  Charles  A.  Bbll. 

A  idease  of  errors  in  a  wanrant  of  attorney,  does  not  authorize  the  inning;  of  a  ^, 
fit.  within  thirty  days  from  the  entry  of  jadgment ;  but,  if  directions  are  given  by  the 
defendant  as  to  the  payment  of  the  money  collected  or  to  be  collected  on  the  fi.  fa., 
which  is  issued  in  less  than  thirty  days  from  the  entry  of  judgment,  the  irregularity 
is  waived. 

Motion  by  defendant  to  set  aside  execution. — The  defendentr  moves  to 
set  aside  execution  issued  on  a  judgment  confessed  on  bond  and  warrant 
of  attorney,  on  the  grounds  that  it  was  issued  before  the  expiration  of 
thirty  days  after  the  entering  of  judgment.  The  plaintiff  insists  that  the 
release  of  errors  in  the  warrant  of  attorney  authorized  the  issuing  of  the 
execution  at  any  time,  and  releases  all  errors  in  the  issuing,  as  well  as 
the  form  of  execution. 

Nelson,  Chief  Justice. — We  have  decided  that  point  against  you. 

The  plaintiff  then  read  affidavit,  showing  that  after  the  fi.  fa.  was 
issued  and  a  levy  made  by  the  deputy  sheriff,  the  deputy  sheriff  told  de- 
fendant that  he  had  received  notice  from  plaintiff's  attorney  that  some  of 
the  money  to  be  collected  must  be  paid  to  plaintiff's  attorney,  and  not  to 
the  plaintiff.  To  this  the  defendant  replied,  that  the  deputy  sheriff  must 
not  pay  any  thing  to  plaintiff's  attorney,  but  must  pay  all  he  collected 
on  the  fi.  fa.  to  the  plaintiff  in  person. 

Nelson,  Chief  Justice. — That  was  a  waiver  of  the  irregularity. 

Decision. — ^Motion  denied,  with  costs. 


Geokoe  W.  Platt  et  al.  vs.  Richard  D.  Littell,  John  Totten  and 

Jacob  Bodine. 

Under  the  84th  rule,  joint  defendants  in  assumpait  appearing  in  good  faith  by  different 
attorneys  (except  attorneys  separately  appearing  who  are  partners  in  business),  are 
each  entitled  to  move  for  judgment  as  in  case  of  non-suit. 

Motion  hy  each  defendant  for  judgment  as  in  case  ofnon^suit. — In  this 
cause,  which  appears  on  the  papers  16  be  assumpsit  against  the  de- 
fendants jointly,  each  of  the  defendants  gave  a  separate  notice  of  motion 
for  judgment  as  in  case  of  non-suit.  Affidavits  were  read  in  opposition 
to  excuse  the  omission  to  try  the  cause  at  the  circuit  for  which  it  was 
noticed,  but  which  were  held  insufficient  for  that  purpose.  It  was  then 
objected,'  that  the  defendants,  Littell  and  Bodine,  had  appeared  and 
moved  separately  by  attorneys  who  were  partners  in  btisiness  for  the 
purpose  of  increasing  costs,  and  the  court  granted  the  motions,  unless 
plaintiff  stipulate,  &c.  but  with  costs  of  but  one  motion. 
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The  third  motion  in  behalf  of  defendant  Totten  noticed  by  a^iff^ent 
attorney,  was  silso  granted,  unless,  &c.,  ^ith  costs  of  motion  ;  it  being 
the  opinion  of  the  court  that  under  the  84th  standing  rule,  joint  de- 
fendants in  assumpsit  appearing  in  good  faith  by  different  attorneys,  were 
each  entitled  to  move. 

S.  Sherwood,  Counsdfor  dejl  Bodine, 

F.  S.  KiNNET,  Aityfor  deft  Bodine. 
R.  W.  Peceham,  Counsel  for  deft  Littell. 

R.  W.  TowNSEND,  Jllty  for  deft  LiitelL 
F.  H.  Hastinos,  Counsel  for  deft  Totteru 

GiBBs  &  J3kcewith,  Atty  for  deft  T<^^* 
A.  Taber,  Counsel  for  jiff. 

E.  W.  Cone,  AUyfor  flff. 
Rules  according  to  the  above  decisions* 


Joseph  Gale  vs  John  Hoysradt. 

A  plaiotiff  in  replevin  may  suffer  a  non-suit  on  the  trial,  as  in  ordinary  actions.  A 
verdict  is  irregular  if  the  plaintiff  is  not  called  by  the  clerk  on  the  coming  in  of  the 
Jory,  before  taking  the  yerdict,  and  his  appearance  or  default  entered. 

Motion  hy  plaintiff  to  set  aside  verdict  in  replevin,  on  the  ground  of 
irregularity. — The  principal  facts  in  this  case  are  reported  at  page  19  of 
the  Special  Term  Reports,  there  is«  however,  additional  testimony  to  the 
same  point  produced  at  this  term,  the  point  is,  that  the  plaintiff  was  not 
called  by  the  clerk  on  the  coming  in  of  the  jury,  that  he  did  not  appear 
and  answer  before  the  verdict  was  rendered. 

J.  H.  Retnolus,  Plffs  Counsel.  J.  H.  REYNOLoSyPlffs  Atty. 

G.  W.  Buckley,  Defts  Counsel.  G.  W-  Bqcklet,  Defts  Atty. 

Beassslet,  Justice. — The  plaintiff  in  replevin  may  suiScr  a  non-euit  on 
the  trial,  as  in  ordinary  actions,  (Tidd's  Pr.  Phil.  ed.  of  1840,  p.  869;  Ryan 
&  M.,  366  ;  2  C.  &  P.,  358  ;  2  R.  S.,  531,  §  53,  56.)  Without  going 
over  what  appears  in  the  affidavits  pro.  and  con.,  I  am  satisfied  the 
plaintiff  was  not  called  on  the  return  of  the  jury  to  the  bar,  before  taking 
the  verdict  That  should  have  been  done,  and  the  appearance  or  default 
of  the  party  entered  by  the  clerk  ;  upon  a  fact  so  vital  there  should  be 
no  room  to  doubt  This  verdict  was  irregular,  and  must  be  set  aside,  but 
as  it  was  a  mistake  of  the  clerk,  no  costs  should  be  given  to  either  party. 

Rule  accordingly. 
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James  M«  Webd  vs.  Smith  S.  Haixadat. 

Hie  greatest  ttiunber  of  -witnesses  in  opposition  to  a  motion  to  dwnge  renae,  will  not 
prevail  to  retain  the  venoe  under  all  circomstances. 

Matian  by  defendant  to  change  the  venue  from  Jfew  York  to  JVtagara, 
Defendant  swears  to  twelve  witnesses  in  Niagara  and  five  in  Erie. 
And  twenty-four  are  sworn  to  on  the  part  of  the  plaintiff  as  residing  in 
Hew  York.  The  action  is  stated  to  be  on  a  promissory  note  given  for  a 
bill  of  merchandise.  The  defendant's  affidavit  states  that  if  the  plaintiff 
should  claim  to  have  more  than  two  witnesses  in  New  York,  one  his 
book-keeper  or  clerk,  whose  name  is  not  remembered,  and  the  other  one 
JIasbrook,  they  can  only  be  material  for  the  purpose  of  proving  the  hand 
writing  of  the  defendant,  which  may  as  well  be  proved  by  witnesses 
residing  in  Niagara  where  the  defendant  resides  and  has  resided  for 
several  years.    No  answer  is  given  by  the  plaintiff  to  this  statement. 

S.  P.  Nash,  Defts  Cotmsd.  E.  Newton,  Defts  Atty. 

C.  P.  KiEKLAND,  Plffs  Counsel.  E.  W.  Wiluams,  Plffs  AUy. 

Beakdslet,  Justice. — Upon  these  papers,  we  must  intend  that  twenty- 
two  of  the  plaintiff's  witnesses  are  deemed  to  be  necessary  to  prove  the 
defendant's  hand  writing,  a  fact  which  can  as  well  be  heard  by  witnesses 
residing  in  Niagara,  as  those  who  reside  in  New  York  (6  HiUy  509, 
Benedict  vs.  HMard).    The  motion  must  be  granted. 

Rule  accordingly. 


Matthew  McCartney  vs.  Henby  H.  Betts. 

Tkt  original  affidavit  accompanying  a  plea  most  be  served,  a  copy  senred  is  not  a  com- 
pliance with  the  rule. 

Motion  by  defendant  to  set  aside  defavU^  4*^.,  with  costs. — ^Action, 
assumpsit,  declaration  contains  a  count  for  goods,  wares,  &c.,  sold  and 
delivered  and  the  usual  money  counts;  venue  laid  in  Livingston  county; 
declaration  served  on  defendant  21st  November  last  On  the  11th  De- 
cember last  a  plea  and  affidavit  were  drawn  and  sworn  to  by  defendant, 
and  copies  were  served  on  the  clerk  at  Albany,  (defendant's  attorney  re- 
siding at  Troy),  for  plaintiff's  attorney  residing  in  Livingston  county. 
Plaintiff's  attorney  had  entered  default  and  judgment,  before  receiving 
the  copy  plea  and  affidavit.  On  their  receipt,  (the  19th  December, 
1844),  he  immediately  wrote  defendant's  attorney,  and  closed  the  copy 
plea  and  affidavit,  with  objections  to  the  affidavit,  stating  that  the  rule 
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required  the  original  affidavit  to  be  served,  tcy  and  offered  to  open 
default  on  conditions,  one  of  which  was  that  judgment  should  stand  as 
security,  to  which  defendant's  attorney  refused  to  accede  and  insisted  he 
was  regular.  It  is  not  questioned  that  this  was  a  case  in  which  the  plea 
should  be  sworn  to  under  the  rule. 

A.  K.  Hadlst,  Defis  Counsel.  A.  K.  Hahlet,  DefU  AHy. 

P.  Gansevoort,  Plfs  Counsel.  S.  Hubbard,  Plffs  Atty. 

Bbardslby,  Justice. — If  service  of  copy  affidavit  was  not  sufficient, 
then  the  default  was  regular,  and  defendant  must  be  let  in  on  terms,  the 
judgment  standing  as  security.  The  original  affidavit  should  have  been 
served,  a  copy  was  not  a  compliance  with  the  rule(?2  fF(end.,644,  note^ 
Laws  1840,  p.  333,  §7  ;  25  Wend.,  699).  On  payment  of  the  costs  of  ^ 
entering  the  default  and  all  subsequent  proceedings,  including  the  costs 
of  opposing  this  motion,  the  defendant  may  be  let  in  to  plead,  the  judgment 
standing  as  security. 

Rule  accordingly. 


Henry  Hart  vs.  Daniel  McGarrt. 

The  advice  of  an  attorney  ia  not  the  advioe  of  oouDael  on  an  affidavit  of  meriti  within 
the  meaning  of  the  rule. 

Motion  to  set  aside  de fault  fornot  pleading  and  all  subsequent  froceedr- 
ingSy  including  the  execution  issued  on  the  judgment  toithy  costs,  ^c. — 
The  papers  show  that  the  proceedings  are  regular,  and  the  only  question 
is,  whether  the  defendant  can  be  let  in  on  terms.  The  action  is  trespass  ; 
the  defendant's  pecuniaiy  circumstances  are  questionable,  &c.  The  de- 
fendant in  hb  affidavit  states,  **  that  he  has  fully  and  fairly  stated  the 
case  in  the  above  entitled  cause  to  Samuel  W.  Jackson,  Esq.  his  counsel 
in  said  cause,  of  Gilboa,  in  said  county  of  Schoharie,  and  that  this  de- 
ponent has  a  good  and  substantial  defence  upon  the  merits  thereof  as  he 
is  advised  by  his  said  counsel,"  &c  It  is  shown  by  an  opposing  affidavit 
that  Jackson  is  not  a  counsellor  of  this  court,  although  he  is  an  attorney. 

S.  P.  Nash,  Defts  Counsel.  S.  W.  Jackson,  Lefts  My. 

R.  L.  JoicE,  Plffs  CounseL  D.  K.  Olney,  Plffs  Atty. 

Bbardslsy,  Justice.  The  advice  of  an  attorney  is  not  the  advice  of 
counsel  within  the  rule,  and  the  motion  must  be  denied.  But  the  attorney 
may  have  been  misled  by  what  was  said  in  7  Wend.,  613,  and  the  denial 
is  without  prejudice  to  the  right  to  renew  the  motion. 

Rule  accordingly. 
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The  People  ex.  rel.  The    Banic  of  Monboe  vs.  Darius  Perrin,  late 

sheriff  of  Monroe  county. 

A  redemption  of  land  may  be  made  at  any  time  before  the  cictt  of  tbe  last  day  allowed 
by  law  for  the  purpose,  basiness  hours  are  not  regarded  in  this  respect. 

One  who  seeks  to  redeem  must  comply  fully  and  strictly  with  the  statute,  or  he  gains 
nothing;  an  agent  seeking  to  redeem  for  a  mortgage  creditor  must  simot  to  the  fact 
of  his  agency,  and  his  tfwint  of  knovaledg*  as  to  the  sum  due  on  the  mortgage,  and 
the  sum  stated  on  such  knowledge. 

Motion  by  Relators  for  a  mandamus  on  notice. — Certain  real  estate  of 
Abraham  M.  Schermerhorn  had  been  sold  on  judgment  and  execution 
against  him  by  said  Perrin,  then  sheriff,  &c.y  the  time  for  redeeming 
v^hich  expired  on  the  15th  May,  1842  (Sunday).  On  the  previous  day 
the  bank  of  Monroe  duly  redeemed  the  said  land,  as  a  judgment  creditor 
of  said  Schermerhorn.  This  was  done  in  the  afternoon  of  that  day: 
and  from  eleven  to  twelve  o'clock  in  the  night  following,  Blatchford, 
Graham  &  Curtis,  applied  to  said  sheriff  to  redeem  said  land,  as  assignees 
of  a  mortgage  thereon  given  by  said  Schermerhorn  to  the  The  North 
American  Trust  and  Banking  Company.  They  paid  the  proper  amount, 
and  the  only  questions  made  are  whether  a  redemption  at  that  hour  in 
the  night  was  in  time,  and  whether  the  affidavit  to  prove  the  amount 
due  was  sufficient 

F.  M.  Haioht,  AUyfor  Relators.        Attorney  for  Blatchford  4r  Co. 

Beakdslet,  Justice. — The  practice  has  been  to  permit  a  redemption  ot 
be  made  at  any  time  before  the  close  of  the  last  day  allowed  by  law  for 
the  purpose.  Business  hours  are  not,  in  this  respect,  regarded.  What- 
ever was  done  in  this  case,  was  therefore  in  season.  It  was  conceded 
that  the  bank  of  Monroe  duly  redeemed,  and  the  whole  question  comes 
down  to  this,  whether  the  purchase  sought  to  be  made  by  Blatchford, 
Graham  &  Curtis,  as  assignees  of  the  mortgage  to  the  Trust  and  bank- 
ing company,  was  in  conformity  with  the  statute.  If  it  was  they  are 
entitled  to  a  deed,  otherwise  the  sheriff  must  convey  to  the  bank  of  Mon- 
roe. The  existence  of  the  mortgage  and  its  assignment  are  not  disput- 
ed, but  it  is  objected  that  the  affidavit  furnished  to  show  what  remained 
due  on  the  mortgage  was  insufficient.  Upon  this  point  no  affidavit  was 
made  by  either  of  the  assignees,  the  only  proof  furnished  being  the  affi- 
davit of  Tilly  Allen.  This  affidavit  was  made  on  the  11th  of  May, 
1842,  prefixed  to  which  is  a  statement  setting  forth  the  date  of  the  mort- 
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gage,  that  the  amount  of  principal  remaining  due  thereon 

was, $180,000  00 

And  the  balance  of  interest  to  the  14th  May,  1842,....  J       37,066  21 

$217,066  21 
The  deponent  is  named  in  the  affidavit  as  agent,  but  it  omits  to  state, 
on  oath,  that  he  was  such  agent.  Then  follows  a  clause  that  said  state- 
ment ^^  exhibits  a  true  and  correct  account  of  the  amount  which  will  be 
due  upon  the  said  bond  and  mortgage  on  the  14th  day  of  May  instant, 
over  and  above  all  payments,  as  appears  by  the  books  of  account  of  the 
said  trustees,  and  as  this  deponent  verily  believes."  The  affidavit  may 
be  made  by  the  "  mortgage  creditor,  his  assignee  or  representative,  or  by 
his  attorney  or  agent,"  but  whether  made  by  one  or  the  other,  it  must 
state  the  "  titie  sum  due  or  to  become  due,"  "  over  and  above  all  pay- 
ments." {Laws  1836,  p.  793,  §  2,  sub.  4).  This  affidavit  is  defective- 
It  does  not  appear  to  have  been  made  by  the  agent  of  the  assignees,  al- 
though the  deponent  is  therein  named  as  agent.  But  this  is  a  mere 
descnptio  persona;  there  is  no  oath  to  the  fact  of  such  agency.  Nor  is 
it  shown  that  the  person  who  made  the  affidavit  had  any  knowledge  of 
the  true  sum  due  or  lo  become  due;  he  only  speaks  of  what  appears  by 
the  books,  but  of  the  correctness  of  which  he  does  not  profess  to  have 
any  knowledge.  To  be  sure  he  swears  to  his  belief  that  the  sum  stated  is 
correct,  but  that  is  not  sufficient  for  the  purpose.  The  affidavit  should 
furnish  the  best  and  most  satisfactory  evidence  of  what  is  due;  another 
creditor  may  come  to  redeem,  and  he  is  entitled  to  correct  information 
on  the  point.  One  who  seeks  to  redeem  must  comply  fully  and  strictly 
with  the  statute,  or  he  gains  nothing.  This  affidavit  should  have  sworn 
to  the  £act  that  the  deponent  was  agent  He  should  have  disclosed  his 
means  of  knowledge,  as  to  the  sum  due,  and  the  amount  should  have 
been  stated  on  such  knowledge.  Here  one  of  the  assignees  made  an 
affidavit,  but  he  has  said  nothing  as  to  the  amount  due  and  unsatisfied  on 
the  mortgage.  I  think  the  assignees  failed  to  effect  a  legal  purchase  of 
the  right  to  these  lands,  and  the  Bank  of  Monroe  is  consequently  entitled 
to  a  deed  from  the  sheriff. 

Motion  for  mandamus  granted,  but  no  costs  are  to  be  allowed  to  either 
party. 
Rule  accordingly. 
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Lestbb  Barksk  ts.  William  H.  Gates. 
Joseph  Thompson  vs.  William  H.  Gates. 

A  sheriff^  in  adrertbing  and  selling  real  estate  in  separate  parcels  on  a  number  of  exeeo- 
tioBs  of  different  dates  as  to  liens,  must  apply  the  bid  on  the  first  sale  in  satisfaction 
of  the  oldest  lien.  A  prior  judgment  creditor  as  to  the  youngest  execution  can  not 
redeem  all  the  pieces  sold  by  paying  only  the  amount  of  the  judgments  older  than  his  : 
he  must  pay  the  amounts  bid. 

Motion  hy  Gates  and  Thompson  to  set  aside  a  sheriff  ^s  sale^  and  for  a 
mandamus,  —  On  the  6th  May,  1842,  a  judgment  was  rendered  by  a 
justice  of  the  peace,  in  favor  of  Noyes  &  Tracy,  against  the  defendant 
Gates,  for  (99*30;  which,  on  the  same  day,  was  docketed  in  the  office  of 
the  clerk  of  Oneida  county.  On  that  day  two  other  judgments  were,  in 
like  manner,  rendered  in  favor  of  Tracy  &  Tracy  against  the  said  Gates, 
and  duly  docketed;  each  being  for  f  101*15.  On  the  7th  May,  1842, 
judgment  was  rendered  in  the  above  cause  of  Thompson  vs.  Gates,  for 
debt  $3000,  and  costs  $11*92;  which  was  duly  docketed  on  that  day. 
And  on  6th  August,  1842,  judgment  was  rendered  in  favor  of  Barker  in 
the  above  case,  and  docketed  the  same  day,  for  $2036*65.  On  5th  Au- 
gust, 1842,  writs  of  fi.  fa.  were  duly  issued  on  the  first  three  judgments 
before  mentioned,  to  the  sheriff  of  the  county  of  Oneida;  and  shortly 
thereafter,  a  like  writ  was  issued  to  said  sheriff  on  the  judgment  in  favor 
of  Barker.  By  virtue  of  these  writs,  the  real  estate  of  Gates  was  sold 
by  said  sheriff  on  the  14th  of  October,  1842.  The  sheriff's  advertisement 
stated  he  should  sell  said  real  estate  by  virtue  of  an  execution  from  the 
Supreme  Court  (meaning  the  one  in  favor  of  Barker),  and  three  from  the 
clerk's  office  of  the  county  of  Oneida  (meaning  the  aforesaid  three  judg- 
ments in  favor  of  Noyes  &  Tracys);  and  that  he  should  sell  all  the  right 
which  said  Gates  had  on  the  6th  May^  1842.  On  the  day  of  sale,  the 
sheriff  put  up  and  sold  the  land  as  follows  :  First,  the  undivided  half  of 
one  hundred  and  twenty  acres,  which  was  put  up  and  sold  on  the  execu- 
tion in  favor  of  Barker,  and  one  of  the  executions  in  favor  of  the  Tracys: 
said  land  was  sold  to  said  barker  at  $600.  Second,  the  undivided  half 
of  two  acres,  which  was  sold  on  the  Barker  execution  and  the  other 
execution  in  favor  of  said  Tracys  :  it  was  sold  to  Barker  at  $50.  Third, 
about  two  acres  of  laud,  which  were  sold  on  the  two  executions  last 
mentioned  and  the  execution  of  Noyes  &  Tracy  :  Barker  became  the 
purchaser  at  $600.  Barker  thereupon  advanced  money  to  pay  off  the 
three  judgments  of  the  6th  May  1842,  and  the  sheriff 's  fees,  and  the 
residue  was  endorsed  on  the  execution  in  his  favor.   Certificates  for  said 
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pieces  of  land  were  duly  made  to  him  by  the  sheriff,  &c  On  the  11th 
January,  1845,  which  was  within  the  period  for  redemption,  proper 
papers  were  prepared  by  Thompson,  and  served  on  the  sheriff,  to  whom 
$401*30  were  then  paid,  in  order  to  redeem  said  three  parcels  of  land 
from  said  sale;  the  said  Thompson  making  payment  of  said  sum,  for  the 
purpose  of  redeeming  said  three  pieces  of  land.  The  said  sum  of  f  401*30 
was  the  amount  of  said  three  judgments  of  the  6th  May  1842,  and  inte- 
rest and  costs  thereon;  and  it  was  claimed  that  Thompson  was  entitled 
to  redeem  the  same  on  payment  of  that  sum,  without  regard  to  the  resi- 
due of  the  amounts  bid  as  aforesaid.  Noxon  &  Comstock,  on  behalf  of 
Thompson,  now  move  for  a  mandamus  to  compel  the  sheriff  to  give  him 
a  .deed  for  said  three  pieces;  and  if  that  can  not  be  effected,  then  for 
such  relief  as  he  is  entitled  to  on  these  facts. 

Noxon  &  Comstock,  Counsel  for  Mo. 

NoxoN,  Leavenworth  &  Comstock,  Atiys/or  Mo. 

J.  A.  Spencer,  Counsel  for  Barker. 

Spencer  &  Ksrnan,  ^ttys  for  Barker, 

Beardslet,  Justice.  —  Thompson  is  not  entitled  to  a  deed  from  the 
sheriff  for  the  three  pieces  of  land,  or  either  of  them.  Barker  had  pur- 
chased these  parcels  of  land  at  the  sheriff's  sale,  for  twelve  hundred  and 
fifty  dollars;  and  Thompson  now  seeks  to  acquire  his  rights  by  paying 
about  four  hundred  dollars,  the  amount  of  three  judgments  of  the  6th 
of  May,  with  interest  and  such  costs  and  charges  as  are  allowed  by  the 
statute.  But  this  can  only  be  effected  by  paying  the  full  amount  bid,  and 
not  the  amount  of  any  particular  lien  or  incumbrance  on  the  land  (2  i2« 
S.  370,  §  45  6^  ^e^.).  The  sheriff  sold  the  first  piece  of  land  on  one  of  the 
three  executions  which  had  been  issued  on  the  judgments  of  the  6th  of 
May,  and  on  the  execution  in  favor  of  Barker,  issued  on  his  judgment, 
which  was  junior  to  that  of  Thompson.  This  was  the  form  of  the  sale; 
but  the  sheriff  was  bound  to  apply  the  proceeds  of  that  sale,  in  the  first 
instance,  to  satisfy  the  three  executions  on  judgments  of  the  6th  of  May, 
before  he  could  apply  any  part  thereof  on  the  Barker  execution.  Had 
this  been  done,  the  first  three  executions  would  have  been  satisfied  by  the 
proceeds  of  the  piece  of  land  first  sold,  and  the  two  remaining  parcels 
could  only  have  been  sold  on  the  execution  on  the  Barker  judgment 
The  sale  was  conducted  irregularly;  but  it  is  not  now  too  late  to  correct 
what  was  done  amiss,  and  secure  to  the  several  parties  what  they  were 
entitled  to.  For  this  purpose  the  sheriff  should  satisfy  the  first  three  exe- 
cutions out  of  the  money  received  by  him  on  the  sale  of  the  first  piece  of 
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land,  and  make  return  to  said  executions  that  they  were  so  satisfied. 
And  in  the  deeds  or  deed  to  be  given  for  the  last  two  pieces,  the  sheriff 
will  recite  a  sale  thereof  on  the  Barker  execution  only,  making  no  men- 
tion  of  or  allusion  to  the  first  three  executions  or  either  of  them-.  The 
deed  for  the  first  piece  will  show  a  sale  on  one  or  all  of  the  executions 
of  the  6th  of  May,  so  that  the  purchaser  will  have  title  to  this  piece 
under  a  lien  of  that  date,  although  his  title  to  the  last  two  parcels  will 
rest  solely  on  the  lien  of  the  judgment  of  the  6th  of  August  This  will 
give  efifect  to  the  sale  according  to  what  was  the  duty  of  the  sheriff  and 
the  rights  of  the  respective  parties.  If  the  judgment  of  Thompson,  as 
was  suggested,  is  fraudulent,  Barker  can  take  proper  steps  to  avoid  it  on 
that  ground.  If,  on  the  other  hand,  it  is  an  honest  security,  no  undue 
advantage  over  it  will  have  been  gained  by  the  manner  in  which  the  sale 
was  conducted  by  the  sheriff.  It  may  be  that  Barker  would  choose  not 
to  have  the  sale  of  the  last  two  pieces  stand,  as  made  upon  his  judgment 
and  execution  alone,  and  on  his  filing  a  statement  to  that  effect,  within 
twenty  days  after  notice  of  this  rule,  an  order  may  be  entered  vacating 
the  sale  of  those  pieces,  and  in  that  event  the  sheriff  will  correct  his 
retmn  to  the  Barker  execution  accordingly. 

An  order  entered  according  to  what  has  been  stated,  no  costs  allowed 
to  any  one  on  this  motion. 


LoTAL  C.  Anderson  vs  Stephen  Osborn. 

Where  a  rale  absolute  is  obtained  by  defendant  on  notice  for  plaintiff  to  file  security  for 
costs  within  twenty  days  from  the  entry  of  the  order,  he  mnst  serve  a  copy  on  plaintiff  ^s 
attorney  in  order  to  put  plaintiff  in  default  for  not  filing  such  security. 

Motion  by  defendant  for  judgmefnt  of  7wn  pros,  by  reason  of  plaintiff^  ^s 
foiling  to  JUe  security  for  costs, — An  order  was  entered  in  this  cause  at 
the  last  December  Special  Term,  that  the  plaintiff  file  security  for  costs  in 
twenty  days  after  the  entry  of  the  order,  and  that  all  proceeding  on  the 
part  of  the  plaintiff  be  stayed  until  such  security  be  filed.  This  motion 
v?as  made  on  notice.  The  attorney  for  the  defendant  swears  that  he  has 
not  received  any  notice  of  plaintiffs  filing  such  security,  and  that 
plaintiff's  default  for  not  filing  the  security  according  to  the  order  in 
December  has  been  entered.  Plaintiff  shows  that  no  copy  of  the  order 
to  file  security,  obtained  in  December  was  served  until  the  20th  January 
last,  when  the  papers  for  this  motion  were  served,  and  insists  that  the 
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Plaintiff  has  twenty  days  to  comply  with  the  order  from  the  time  of 

the  service. 

S.  WiLKESON,  Jr.,  Dejis  Counsel.    Dennis  Bowen,  Defts  Atty. 

Plffs  Counsel.    Lawrence  &  Fellows,  Plffs  Attys. 

Nelson,  Chief  Justice. — ^The  defendant  ought  to  have  served  a  copy 
of  the  order  on  attorney,  in  order  to  put  the  plaintiff  in  default  for  not 
filing  security  for  costs  within  the  twenty  days.  Let  the  plaintiff  have 
twenty  days  to  file  security,  and  no  coists. 

Rule  accordingly. 


In  the  matter  of  the  Attachment  of  Peter  H.  Titus  et  al.  vs.  Joseph  A. 

Kent  and  others. 

A  non-resident  debtor  may  compel  trustees  to  appoint  referees,  under  and  In  poisoanes 
of  the  lt9h  and  several  socceeding  sections  of  the  R.  S.,  p.  800,  i.,  in  order  to  eontesl 
the  Talidlty  of  the  debts  presented  and  claimed  against  him  by  attaching  creditors. 

Motion  on  behalf  of  Joseph  A.  Kent  for  a  mandamus  commanding  or 
requiring  the  trustees  of  the  estate  of  Walter  P.  Clark^  Loomis  Palmer^ 
Silas  Crane  and  Joseph  A.  Kenty  nonresident  ddftors  to  appoint  or  nomi' 
note  and  have  appointed^  in  the  manner  prescribed  by  statute,  referees,  to 
hear  and  determine  the  controversy  which  has  arisen  between  the  said 
Joseph  A.  Kent,  whose  property  has  been  attached,  and  the  said  trustees, 
as  to  the  indebtedness  of  the  said  Kent  to  said  Titus  et  al.,  on  whose  behalf 
said  attachment  was  issued,  or  his  liability  for  the  ddt  claim^  by  the 
said  attaching  creditors  or  any  part  thereof. — It  appears  on  the  part  of 
said  Kent,  that  an  attachment  was  issued  by  F.  P.  Stevens,  Esq.,  a  judge 
of  Erie  Common  Pleas,  on  or  about  the  29th  day  of  August,  1843,  in 
favor  of  Peter  H.  Titus  and  Wm.  H.  Titus  of  the  city  of  New  York, 
against  said  Joseph  A.  Kent,  a  non  resident  debtor,  impleaded  with  Wal- 
ter P.  Clark,  Loomis  Palmer  and  Silas  Crane.    That  the  attachment  was 
issued  for  a  claim  or  pretended  claim,  as  sworn  to  in  the  affidavits  on 
which  said  attachments  issued,  of  $7,482*20,  against  the  defendants  as 
partners.    The  sheriff  on  that  attachment  seized  merchandise  belonging 
to  said  Kent  alone,  at  Buffalo,  on  its  way  to  Michigan,  which  was 
appraised  at  $1,500.    The  said  Kent  denied  that  he  was  ever  a  partner 
of  said  Clark,  Palmer  &  Crane,  or  in  any  way  indebted  to  said  attaching 
ceditors,  but  was  unable  to  obtain  security  to  give  a  bond  to  double  the 
amount  of  said  alleged  indebtedness.    On  the  10th  July,  1844,  said  judge 
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appointed  three  trustees  in  the  said  matter.  Some  time  between  the 
S6th  day  of  July,  and  the  16th  of  August,  1844,  the  said  judge  made  a 
report  of  his  proceedings  and  filed  same.  Said  Kent  with  an  intention 
of  trying  the  question  of  his  liability  for  the  alleged  demand,  on  the  3d 
of  October,  1844,  caused  notice  to  be  served  upon  the  attorney  for  said 
attaching  creditors,  and  upon  each  of  the  trustees,  denying  his  indebted- 
oess  to  the  attaching  creditors,  either  individually  or  jointly  with  the 
aforesaid  firm,  and  that  he  was  ready  to  appoint  referees,  either  amicably 
or  otherwise,  in  the  mode  pointed  out  by  statute.  On  the  14th  December, 
1844,  the  trustees  declined  to  appoint  referees,  giving  as  a  reason  that 
this  case  was  not  one  where  the  debtor  had  a  right  to  contest  his  liability 
and  have  it  tried  by  referees.  It  appears  on  the  part  of  the  trustee39  that 
a  few  days  after  the  said  property  was  attached,  the  most  of  it  was  re- 
plevied from  the  sheriff  by  certain  persons  in  New  York  city  other  than 
the  said  nonresident  debtors,  who  claim  to  own  the  same,  and  the  replevin 
suits  are  now  in  course  of  litigation  and  undetermined.  The  creditors 
insist  that  the  nonresident  debtor  can  not  avail  himself  of  the  following 
provision  (1  JR.  &*.,  page  800,  §  19,  2d  ed.):  ^^  If  any  controversy  shall 
arise  between  the  trustees  and  any  other  person  in  the  settlement  of  any 
demands  against  such  debtor  or  of  debts  due  to  his  estate,  the  same  may  be 
referred  to  three  different  persons,  who  may  be  agreed  upon  by  the  trus- 
tees and  the  party  with  whom  such  controversy  shall  exist,  by  a  writing 
to  that  effect  signed  by  them,"  because  the  trustees  represent  him  and  all 
his  interests  in  the  matter.  It  applies  to  third  persons  the  creditors  of  the 
nonresident  debtor  *^  who  have  a  controversy  with  the  trustees  in  the 
settlement  of  any  demands  against  the  debtor.  The  object  of  the  motion 
is  to  allow  the  debtor  himself  to  compel  his  trustees  to  refer  it  to  referees 
to  see  whether  he  in  fact  owed  the  debt  to  the  attaching  creditors  on 
which  the  attachment  issued.  It  is  insisted  on  behalf  of  said  Kent  that 
thb  court  have  jurisdiction.  And  that  the  trustees  have  power  to  adju- 
dicate in  this  matter. 

M.  FiLLMOKE,  CouTiselfor  Kent.  S.  G.  Haven,  Jittyfor  Kent. 
W.  H.  Greene,  Counsel  for  Att  Cr.  W.  H.  Geeenb,  Attyfor  Mt  Cr. 
By  the  court,  Nelson,  Chief  Justice. — We  are  all  inclined  to  think 
that  the  statute  is  broad  enough  to  enable  the  nonresident  debtor  to  con- 
test the  validity  of  the  debts  presented  and  claimed  against  him  under 
and  in  pursuance  of  the  19th  and  several  succeeding  sections  of  the  sta- 
tute {\  R.  S.^p  800,  u).  The  propriety  and  justice  of  such  a  construc- 
tion, if  fairly  within  the  language,  is  manifest    The  grossest  frauds  and 
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impositions  might  be  practiced,  unless  an  opportunity  is,  in  some  way, 
afforded  to  contest  pretended  claims  before  the  trustees.    The  non-resi- 
dent debtor  is  most  deeply  interested  in  the  question.    Mandamus 
allowed. 
Rule  accordingly. 


Abraham  Goodenow  vs.  Horacb  Butler  et  al. 

A  ftipalatioii  by  plaintiff  to  try  at  tlie  next  circait,  operates  to  compel  a  trial  at  tbe 
nicceeding  circuit,  where  the  cauae  was  not  reached  at  the  first  circuit  after  the 
stipulation. 

Motion  by  defendants  for  judgment  as  in  case  of  non-suit. — ^The  plain- 
tiff had  stipulated  to  try  at  the  next  circuit  The  cause  was  duly  noticed 
at  the  next  circuit,  but  was  not  reached  on  the  calendar.  At  the  next 
circuit  thereafter  cause  was  called  and  passed,  and  younger  issues  tried, 
defendants  now  move  on  the  stipulation.  It  is  answered  that  it  applies 
only  to  the  next  circuit  after  it  is  entered  into. 

De/is  Counsel.      Mattison  &  DooLrrrLE,  Defts  Jlttys. 
Plffs  Counsel.       A.  Birdsall,  Plffs  .Mty. 

Nelson,  Chief  Justice. — ^The  true  meaning  of  stipulation  is,  that  plain- 
tiff shall  try  his  cause  the  first  opportunity  afforded  him,  and  it  can  not  be 
tried  at  next  circuit  by  reason  of  not  having  been  reached,  there  is  no 
default  to  be  taken  advantage  of,  nor  is  there  complete  fulfillment  of  the 
legal  effect  of  the  stipulation  on  the  part  of  the  plaintiff.  It  should  be 
regarded  as  operating  to  compel  a  trial  at  the  succeeding  circuit.  Mo- 
tion granted;  but  with  leave  to  stipulate. 

Rule  accordingly. 


DAvm  Alston,  vs.  The  Mechanics'  Mutual  Insurance  Company,  in  the 

city  of  Troy. 

A  plaintiff  may  amend  his  process  and  declaration  by  changing  the  form  of  action,  from 
covenant  to  assumpsit,  upon  payment  of  costs  of  opposing  motion  only,  where  it 
appears  the  defendants  did  not  raise  the  objection  until  the  cause  had  been  through  a 
long  course  of  litigation,  and  the  defendants  in  the  first  place  erroneously  issued  the 
instrument  declared  on,  by  not  affixing  their  seal.  The  terms,  in  these  amendments, 
are  always  diicretionary  with  the  court—^ach  case  depending  upon  its  circum- 
stances. 

Motion  hy  flaintifffor  leave  to  amend  the  summons  and  declaration  in 
this  cause,  by  converting  them  in  to  a  summons  and  declaration  in 
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sumpsitj  ig>on  the  same  policy  of  insurance  declared  on  in  this  cause, 
— On  the  part  of  plaintiff,  it  appears  this  was  an  action  brought 
upon  a  policy  of  insurance,  as  an  instrument  under  seal;  the  same  being 
issued  by  the  defendants,  and  delivered  to  the  plaintiff  as  a  sealed  instru- 
ment The  action  was  commenced  in  January,  1839;  the  defendants 
pleaded  the  26th  February,  1839;  issue  being  joined,  the  cause  was  no- 
ticed for  trial  1st  March,  1839,  for  the  circuit  held  on  the  3d  Monday  of 
said  March.  The  circuit  judge,  at  said  circuit,  on  motion  of  plaintiff, 
made  an  order  to  refer  said  cause,  which  was  opposed  by  defendants;  but 
reserring  to  said  defendants  the  right  to  apply  to  this  court  to  vacate 
such  order  of  reference.  In  June,  1839,  the  defendants  moved  to  vacate 
said  order  of  reference,  which  was  denied  by  this  court;  the  circuit 
judge  subsequently  appointed  referees  in  the  cause.  The  cause  was  tried 
before  said  referees  on  the  15th  November,  1839.  The  referees  report- 
ed specially  in  favor  of  the  defendants,  and  in  their  report  stated:  *^  The 
plaintiff  produced  in  evidence,  a  policy  of  insurance,  under  the  seal  of 
the  defendants,  which  was  admitted  by  the  defendants'  counsel  to  be 
their  deed,  and  was  read  in  evidence  on  the  part  of  the  plaintiff." 
"Which  said  policy  so  referred  to,  is  the  same  policy  upon  which  this 
suit  is  brought.  Upon  said  special  report  of  the  referees,  the  motion  to 
set  aside  their  report  in  favor  of  the  defendants,  was  argued  in  this  court 
and  denied.  Said  decision  appears  in  1st  vol.  of  HiU^  610,  and  turned 
entirely  upon  the  questions  raised  and  argued  upon  the  reference.  The 
cause  was  subsequently  carried  by  the  plaintiff  to  the  court  of  errors, 
where  the  previous  decision  of  this  court,  and  the  finding  of  the  referees 
in  favor  of  the  defendants  were  set  aside  and  reversed.  The  cause  came 
on  again  for  a  hearing  before  the  referees,  on  the  21st  April,  1843. 
On  said  hearing,  the  plaintiff's  attorney  produced  and  offered  in  evidence 
the  aforesaid  original  policy  of  insurance;  whereupon  the  execution  of 
the  said  policy  was  again  admitted  by  the  attorney  and  counsel  for  the 
defendants,  without  reservation  or  qualification;  and  the  same  read  in 
evidence  as  the  deed  of  defendants,  without  objection,  and  without  any 
other  proof  than  the  admission  aforesaid.  Plaintiff  closed  his  evidence 
and  rested  his  cause  on  the  said  21st  of  April,  1843.  The  defendants 
opened  on  the  part  of  the  defence,  and  introduced  evidence,  when  the 
farther  hearing  was  adjourned  from  time  to  time,  until  the  6th  of  May, 
1843;  on  which  day,  the  defendants'  counsel,  for  the  first  time,  insisted 
that  the  said  policy  was  not  under  seal;  and  upon  that  ground,  with 
others,  argued  to  the  referees  that  said  plaintiff  could  not  maintain  his 
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action — the  evidence  was  closed  on  said  6tb  May,  1843.  The  re- 
ferees reported  in  favor  of  the  plaintiff.  The  defendants  moved  this  court 
to  set  aside  said  report,  which  was  granted,  entirely  on  the  ground  that 
said  policy  was  not  under  seal.  On  the  part  of  the  defendants,  it  ap- 
pears, that  the  plaintiff  commenced  this  suit  by  original  writ  or  summons 
in  covenant.  Defendants  pleaded  to  the  declaration,  that  the  policy  of 
insurance  upon  which  this  suit  was  brought,  was  not  the  deed  of  the 
defendants.  The  defendants  allege  that  said  policy  of  insurance  was 
obtained  from  defendants  by  a  false  and  fraudulent  representation,  as  to 
the  manner  in  which  the  plaintiff  would  use  and  keep  the  basement  of 
the  house,  upon  which  said  policy  was  effected.  The  defendants'  attor- 
ney on  first  hearing,  mainly  relied  upon  the  defence  arising  upon  the 
mecits  out  of  such  false  representations,  and  principally  directed  his  at- 
tention to  that  point  in  preparing  for  the  trial;  and  upon  this  point,  this 
court  refused  to  set  aside  the  report  of  the  referees;  which  decision  and 
the  report  of  the  referees,  was  subsequently  reversed  and  set  aside  by 
the  court  of  errors.  On  the  second  hearing,  defendants  state,  that  their 
attorney  and  counsel  did  not  admit  that  the  said  policy  was  the  deed 
of  the  defendants,  but  on  the  contrary,  before  the  testimony  in  said  cause 
was  closed,  and  before  the  summing  up  of  the  same,  both  the  attorney 
and  counsel  for  defendants,  distinctly  stated  and  claimed  before  said 
referees,  that  under  the  aforesaid  plea  they  should  claim  that  said  policy 
was  not  their  deed,  as  the  defendants  had  pleaded.  The  defendants 
insist  the  plaintiff's  claim  is  unjust  and  unconscionable,  and  if  allowed 
to  mend  his  process  and  pleadings  in  this  cause,  will  avail  himself  of 
a  technical  rule  of  law,  as  established  by  the  court  of  errors,  to  re- 
cover a  loss,  which  in  the  judgment  of  said  referees  and  of  this  court, 
has  been  occasioned  by  a  breach  of  good  faith.  The  plaintiff,  on  6th 
May,  1843,  if  not  before,  discovered  his  error;  this  was  before  the 
trial  was  closed,  and  he  should  then  have  applied  for  leave  to  amend* 
But  having  chose  to  go  on  and  run  the  risk  of  the  legal  question  raised, 
he  can  not  now  call  it  a  mere  inadvertence  or  mistake.  It  was  a  question 
upon  which  he  took  issue  with  the  defendants,  and  he  should  not  now 
be  permitted  to  shift  the  responsibility  of  the  result.  Defendants  cited 
the  following  cases  in  support  of  their  position:  13  /.  R.^  127,  Lynch 
vs.  Mechanics'  Bank;  5  Wend.,  74;  1  C kitty's  Pleadings,  284;  5  /.  R. 
402;  24  Cam.  Law  A.,  75,  Green  et  al.  vs.  Milton;  4  Bam.  4r  .AdaL 
369;  6  Taunton,  483;  6  Cow.,  668;  6  Wend.,  Miller  vs.  Watson;  20 
Wend.,  Flowers,  Executors,  4*c.,  vs.  Garr.    The  plaintiff  insists  the  rule 
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to  be  well  established  that  amendments  will  in  all  cases  be  allowed  to 
promote  equity  between  the  parties;  and  where  the  matter  really  in  con* 
troTersy  between  the  parties  has  been  fully  tried  upon  the  merits,  the  court 
uniformly  disregard  objections  not  going  to  the  merits,  and  allow  amend- 
ments without  costs.  That  in  this  case  the  merits  have  been  tried,  and 
found  by  the  referees  in  favor  of  the  plaintiff.  He  should  be  permitted 
to  amend  without  costs,  to  avoid  the  formal  objection  taken  by  the  de- 
fendants. The  error  in  the  form  of  action  originated  in  a  mistake  which 
was  occasioned  by  the  fault  of  the  defendants,  and  which  they  have,  by 
their  affidavits  and  admissions  on  the  trial,  and  uniform  conduct  during  a 
six  years'  litigation,  induced  the  plaintiff  to  overlook;  and  after  having 
been  fairly  beaten  upon  the  merits,  they  now  seek,  by  a  resort  to  this 
formal  objection,  to  charge  the  plaintiff  with  the  costs  which  they  have 
occasioned.  Plaintiff  cited  the  following  cases  :  2  IL  5.,  2d  ed.,  343, 
344 ;  Jiylvyin  vs.  Todd^  27  Com.  Law  ;  Billing  vs.  Flighty  6  Taunton, 
419;  Billing  \s.Pooleyy  6  Tauntouy  422  ;  Avery  vs.  MeTwin,  6  Cow. 
366;  Burlingame  vs.  Surlingamey  7  Cow.  92;  Daley  vs.  Atwood,  7  Cow 
483;  Borst  vs.  Gfrj^n,  9  Wend.  309-311;  Carpenter  vs.  Payne,  10 
Wend.  604 ;  Oothotd  vs.  Ledings,  16  Wend.  410;  Weed  vs.  S,  ^  S.  R* 
R.  Co.,  19  Wend.  541  -  642;  Ryers  vsj.  fi^eeler,  22  Wend.  148;  Gillet 
vs.  Stanley,  1  Hill,  121;  East  Boston  Timber  Company  vs.  Perry,  2  HiU, 
126. 

M.  T.  Reynolds,  Plffs  Counsel.        £.  C.  Litchfield,  Plffs  .Atty. 

S.  Stevens,  Dejis  Counsel.  D.  L.  Setmour,  De/is  Jltty. 

Nelson,  Chief  Justice. —  The  cases  referred  to  in  the  plaintiff'  brief 
are  full,  to  show  that  he  is  entitled  to  the  amendment  moved  for;  and 
that  upon  payment  of  costs  of  opposing  motion  only  (See  the  cases  there 
referred  to).  The  cases  in  6  Taunton,  419, 422,  are  very  much  in  point 
as  to  the  amendment;  also  in  1  Bing.  JV*.  C,  170.  When  deciding  this 
case  on  the  motion  to  set  aside  the  report,  I  felt  that  the  objection  to  ttie 
form  of  action  was,  under  the  circumstances,  an  ungracious  one,  coming 
as  it  did  for  the  first  time  at  that  stage  of  a  very  prolonged  litigation ; 
and  am  glad  to  find  we  have  authority  for  relieving  the  party  from  the 
slip.  Indeed  I  am  of  opinion  that  the  company  are  mainly  chargeable 
-with  the  mistake  :  they  put  forth  the  paper  as  under  their  seal;  and  so 
all  parties  supposed,  till  late  in  the  litigation,  and  acted  accordingly. 
Motion  granted  on  payment  of  costs  of  opposing  motion.  After  deciding 
this  case,  my  attention  has  been  called  to  the  case  of  Downer  vs.  2%omp- 
9&H,  since  published  in  6  HOI,  377;  ^  <joiiflictilig  with  the  d^siDIi  in 
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this  one,  in  respect  to  the  tenns  t>n  which  the  amendment  is  allowed.  I 
have  submitted  the  point  to  my  brethren,  and  we  are  all  of  opinion  that 
there  is  no  conflict  between  the  two  cases,  and  that  the  disposition  of  this 
one  is  right.  In  Dovmer  vs.  Thomipstmy  the  objection  was  taken  the  first 
opportunity  by  the  defendant,  thereby  calling  the  attention  of  the  plaintiff 
to  it  at  once;  who,  notwithstanding,  proceeded  in  the  cause*  Here,  the 
cause  proceeded  to  trial,  brought  before  this  court  upon  other  questions 
of  law  raised  by  the  defendants,  carried  to  the  Court  for  the  Correction 
of  Errors,  the  judgment  reversed  with  venire  de  novo;  and  then,  on  the 
new  hearing,  the  objection  started  for  the  first  time.  An  objection  strictly 
technical,  going  merely  to  the  form  of  the  action  :  during  the  whole  of 
this  protracted  litigation,  all  parties  assumed,  and  conducted  the  trial 
accordingly,  that  the  policy  was  under  the  seal  of  the  defendants;  and  I 
must  say  I  think  the  defendants  most  in  fault,  having  put  forth  the  in- 
strument as  under  seal  in  the  first  instance.  Of  course,  I  do  not  mean  to 
intimate  there  was  any  intentional  wrong  in  the  case;  for  I  have  no  such 
belief;  but  the  course  of  the  proceeding  has  been  such,  that  I  think,  upon 
a  fair  and  proper  view  of  it,  the  defendants  are  not  entitled  to  receive 
the  heavy  accumulation  of  costs  that  have  accrued  by  reason  of  their  own 
neglect  in  putting  forth  the  objection.  In  all  these  cases  of  amendments, 
the  terms  are  discretionary,  depending  upon  the  circumstances  of  each 
case. 


Cathabine  Van  Valkenburoh  vs.  Isaac  P.  Van  Alen« 

Sulipcena  tickets  made  oat  in  good  faith  for  trial  at  circuit,  are  cliargeable,  altboug^h  not 
■erved,  where  the  canae  by  arrangement  is  referred.  The  act  of  1844  is  retroepectiytt 
in  its  operation  upon  costs  incurred  nnder  the  act  of  1840j  if  taxed  since  the  act  of 
1844. 

Motion  hy  defendant  for  retaxaiion  of  costs, —  Defendant  objected  on 
taxation  to  fl  for  attending  judge  to  obtain  order  for  bill  of  particulars; 
one  dollar,  for  appearing  on  the  day  to  show  cause;  twelve  subpcena 
tickets,  $3j  upon  the  ground  that  said  tickets  had  not  been  served,  and 
because  the  attorneys  for  the  respective  parties  mutually  agreed  to  refer 
said  cause  on  the  morning  of  the  first  day  of  the  circuit,  and  the  same 
was  referred  by  the  circuit  judge.  |2*00,  for  counsel  perusing  and 
amending  declaration  :  first,  because  there  was  no  certificate  of  counsel 
produced,  showing  that  the  service  had  been  performed,  and  said  de- 
claration was  special;  second,  because  it  was  not  a  taxable  item  under 
the  fee  bill  of  1840,  under  which  the  costs  in  this  cause  must  be  taxed. 
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as  the  suit  was  commenced  before  the  amendments  of  1844,  and  before 
said  fee  bill  went  into  operation:  and,  third,  that  said  declaration  con- 
tained only  the  common  counts.  And  $3  for  counsel  attending  court  to 
try,  because  the  cause  was  referred  before  trial,  and  that  no  such  fee  was 
aUowable  under  the  act  of  1840,  the  suit  having  been  commenced  before 
the  act  of  1844. 

J.  KooN,  Defis  Counsel.  C.  P.  Schebmebhobn,  Defis  Mty. 

M.  T.  Reynolds,  Plffs  Counsel.       W.  H.  Tobey,  Plfs  Atty. 

Nelson,  Chief  Justice. — The  charge  of  $1.00  for  attending  judge  to 
obtain  order  for  bill  of  particulars  is  not  taxable.  The  charge  of  $1.00 
for  appearing  on  the  day  to  shew  cause,  is  taxable.  If  subpcena  tickets 
are  actually  made  in  good  faith  for  the  circuit  and  the  cause  is  subse- 
quently disposed  of  by  arrangement  between  the  attorneys  to  refer  the 
same,  the  charge  for  the  tickets  is  taxable,  although  not  served.  The 
charge  for  the  subpoena  tickets  $3.00  is  therefore  allowed.  The  charge 
for  perusing  and  amending  declaration,  and  counsel  attending  prepared 
to  try,  are  allowable,  if  actually  rendered,  although  the  suit  were  com- 
menced prior  to  the  act  of  1844,  if  the  costs  were  not  taxed  until  after 
that  act  went  into  operation,  which  is  the  fact  in  this  case. 

Rale  accordingly. 


James  Maheb  ts.  Allen  Comstock  &  Peteb  Comstock. 

A  pin  Mrred  by  mail,  on  the  last  day  for  pleading,  after  the  close  and  departure  of.  the 
mail  for  its  place  of  destination,  the  time  of  snch  departure  being  well  known  to  the 
party  serving,  held  bad. 

Motion  by  defendants  to  set  aside  default  of  Mien  Comstock  and  all 
subsequent  proceedings  for  irregularity. — It  appears  on  the  part  of  de- 
fendants that  the  declaration  was  served  19th  November  last  on  defend- 
ant A«  Comstock.  On  the  9th  December  following  and  before  six  o'clock, 
P.  M.,  defendants'  attorneys  served  on  plaintiff's  attorneys  plea  and 
notice,  by  enclosing  same,  together  with  another  plea,  in  a  wrapper,  ad- 
dressed to  plaintiff's  attorneys  at  Albany,  and  putting  same  in  post-office 
at  Troy,  and  paying  the  postage  (eighteen  and  three-quarter  cents)  there- 
on. On  the  11th  December,  defendants'  attorneys  were  informed  by 
plaintiff's  attorneys  that  A.  Comstock's  default  was  entered  on  the  10th 
December,  which  defendants'  attorneys  on  examination  found  to  be  the 
fact.  On  the  part  of  plaintiff  it  appears  that  the  declaration  was  served 
on  A.  Comstock  on  the  18th  November  last.    On  the  morning  of  the  10th 
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December  last,  no  plea  having  been  receiyed,  bis  default  was  entered 
and  judgment  perfected.  On  the  morning  of  the  11th  December  plaint- 
iff's attorneys  received  from  the  post-office  a  package  from  defendants' 
attorneys,  post  marked  at  Troy  December  10th,  containing  a  plea  in  this 
and  another  cause,  with  affidavits  and  notices  of  set  off.  On  the  said 
11th  December,  plaintiff's  attorneys  advised  defendants'  attorneys  of  the 
receipt  of  the  plea,  &c.,  and  objected  that  it  was  served  too  late. 
Plaintiff's  attorneys  show  that  a  daily  mail  .from  Troy  to  Albany  closes 
at  Troy  at  four  o'clock,  P.  M.,  and  departs  at  five  o'clock,  P.  M.;  that  a 
letter  deposited  in  the  post  office  at  Troy,  after  the  closing  of  said  mail, 
would  not  leave  the  city  of  Troy  until  five  o'clock  in  the  afternoon 
of  the  succeeding  day.  Also  that  the  hour  of  closing  said  mail  and  its 
departure  for  Albany  is  publicly  known  to  all  business  men  in  Troy. 

_  •  

£.  Clabk,  Lefts  Counsel.  Clark  &  Pattison,  Defis  Jittys. 

P.  Caoobr,  Plffs  Counsel.  Cagoer  &  Stevens,  Plffs  JUtys. 

Nelson,  Chief  Justice. — The  service  of  the  plea  must  be  held  bad, 
being  served  on  the  last  day  after  the  hour  for  closing  the  mail.  The 
default  being  regular,  defendants  must  come  in,  if  at  all,  on  terms. 

Decision. — ^That  on  payment  of  costs  of  default  and  subsequent  pro- 
ceedings, and  costs  of  opposing  motion,  the  cause  be  referred.  Judgment 
and  execution  to  stand  as  security. 


Samuel  L.  Butts  vs.  Major  A.  Campbell. 

Where  the  plaintiff  noticed  his  canee  for  trial,  on  information  that  the  certioivi  hadheen 
returned  and  ifiled,  which  was  brought  by  defendant,  and  it  appeared  it  had  not  been 
filed,  through  neglect  of  defendant.  Motion  for  judgment  as  in  case  of  non-suit  was 
denied  with  costs. 

Motion  by  defendant/or  judgment  as  in  case  o/non^stdt. — ^It  appears 
on  the  part  of  defendant  that  the  action  in  this  cause  was  commenced  in 
the  Erie  Common  Pleas,  and  after  issue  joined,  the  defendant  brought  a 
certiorari  to  remove  the  same  into  this  court.  On  the  4th  November  last 
plaintiff 's  attorney  noticed  the  cause  for  trial  at  the  circuit  held  on  the 
third  Tuesday  of  November  last  Defendant  prepared  for  trial,  the  cause 
was  not  brought  on  to  trial  by  plaintiff,  and  younger  issues  were  tried. 
It  appears  on  the  part  of  plaintiff  that  his  attorney  resides  about  twenty 
miles  from  Buffalo,  and  that  when  the  attorney  sent  a  notice  of  trial 
in  the  cause  to  his  agent  at  Buffalo,  on  the  4th  November  last,  he  requested 
said  agent  to  ascertain,  before  serving  said  notice  of  trial  on  defendant's 
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attorney 9  if  the  certiorari  and  return  had  been  filed  in  this  canse:  if  it 
had,  to  serve  the  notice;  he  afterwards  received  an  answer  from  his  agent 
that  the  return  was  made  and  that  he  had  served  the  notice  of  trial.  On 
the  17th  November  he  received  a  letter  froin  the  clerk  of  Erie  county 
tiiat  the  return  had  not  been  filed.  It  further  appears  on  the  part  of 
jdamtiff  lliat  the  county  clerk  had  infonned  defendant's  attorney  previous 
to  atad  on  the  6th  November  last,  that  said  certiorari  and  return  were 
ready  to  be  filed,  and  that  h'e  would  file  them  as  soon  as  the  fees  and 
postages  were  paid;  that  defendant's  attorney  never  had  paid  or  offered 
to  pay  the  same. 

C.  H.  Bramhall,  D^8  Counsel.  Eli  Cook,  Dejis  My. 

M.  FmLMOBE,  Plffs  Covnsd.  I.  E.  Ibish,  Plffs  JiUy. 

Beabdslet,  Justice. — ^The  motion  must  be  denied  with  costs. 

Rule  accordingly. 


AusBUBN  BiRD6ALL>  assiguee,  &c.,  vs.  Nathan  Taylor,  et  al. 

Wliere  terviee  of  papers  is  madie  by  mail,  no  i>art  of  the  writing,  composing  any  part 
of  the  papers  seryed,  must  be  written  on  the  wrapper. 

Motion  hy  the  defendani^  to  set  aside  the  proceedings  in  this  cause.'^^ 
The  plaintiff  showed  that  the  papers  for  this  motion  were  not  duly  served, 
according  to  the  101  rule  of  this  court;  because  they  were  not  enclosed 
in  a  wrapper;  that  the  copy  order  staying  proceedings,  and  the  notice  of 
motion  are  written  upon  the  inside  of  the  outside  covering  of  the  letter 
or  package  containing  the  affidavit  So  that  upon  the  inside  of  said 
covering,  appears  the  copy  order  and  notice  of  motion,  and  upon  the 
outside,  the  direction  and  post  marks. 

S.  P.  Nash,  Defts  Cotmsei.  H.  Bennett,  Defls  Jitty. 

P.  Caooer,  Plffs  Counsel.  A.  BmnsALL,  Plffs  Miy. 

Nelson,  Chief  Justice. — ^The  service  does  not  appear  to  come  within 

the  rule. 

Decision, — Motion  denied  with  costs,  without  prejudice. 


Henrt  Herrino  vs.  Matthias  A.  Hallenbbce,  et  al. 

It  is  not  necessary  to  move  the  court  for  a  precept  to  coUect'the  amount  of  costs,  "Whi^ 
are  giren  for  appearing  prepared  to  oppose  a  motion,  which  u  not  made  puriwini  to 
motia.    The  precept  issues  under  the  statute. 

Motion  by  plaint^  ix  ptHie,  at  ffte  last  December  special  term^  for 
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leave  to  isstu  a  precept  to  colled  costs  of  a  motion^ — Defendant's  attorney 
served  affidavits  and  notice  of  motion  to  change  the  venue  in  this  cause, 
for  the  September  special  term,  but  failed  to  make  the  motion;  and  on 
the  ]ast  day  of  the  term,  plaintiff  took  a  rule  for  seven  dollars  costs,  for 
preparing  and  appearing  to  oppose  the  motion,  not  made  pursuant  to 
notice*  No  copy  of  the  rule  has  been  served  on  defendant,  or  demand 
made  for  payment  of  costs.  And  plaintiff  asked  leave  at  this  term,  to 
issue  a  precept. 

C.  Stevens,  Plffs  Counsel.  H.  L.  Palmek,  Plffs  My. 

Bronson,  Justice. — ^It  is  not  necessary  to  make  a  motion  for  a  precept; 
it  issues  under  the  statute  as  in  the  ordinary  way,  where  a  motion  is  de- 
nied with  seven  dollars  costs. 


Joseph  Robinson  vs.  William  W.  McClellan  and  Edwabd  Merritt. 

Where  a  party  changes  hia  attorney  in  the  coarse  of  the  progren  of  a  suit,  sabstitntioa 
of  attorneys  must  be  duly  entered,  and  notice  thereof  given  to  the  opposing  attoroef, 
otherwise  the  attorney  substituted  can  not  legally  tnove  in  the  cause. 

Motion  by  defendants  for  judgment  as  in  case  of  non-suit. — ^It  appears 
on  the  part  of  plaintiff,  that  defendants  appeared  and  pleaded  separately, 
by  the  defendant  McClellan,  who  is  an  attorney  of  this  court;  that  the 
notice  for  this  motion  is  signed  by  George  Case,  as  attorney  for  both 
defendants.  That  plaintiff's  attorney  has  never  received  any  notice  of 
substitution  of  attorneys  for  defendants,  in  the  place  of  McClellan;  and 
believes  no  rule  of  substitution  has  been  entered. 

J.  L.  TiLLiNGHAST,  Ds/ls  Counscl.  Geo.  Case,  Defis  JUty. 

P.  Cagoer,  Plffs  Counsel.  J.  W.  Mills,  Plffs  My. 

Nelson,  Chief  Justice. — ^Held  that  substitution  of  defendants'  attorney 
should  have  been  duly  entered,  and  notice  thereof  served  on  plaintiff's 
attorney,  before  making  motion. 

Decision. — Motion  denied  with  costs. 


The  People  ex  rel.  Andbew  Smith  et  al.  vs.  The  Mayor,  ALDERMCif, 

&c.,  of  the  city  op  New  Yore. 

An  ^plication  for  leave  to  make  up  a  record,  with  a  view  to  remove  the  caoae  to  the 
Court  of  Errors;  upon  a  decision  of  this  court  quashing  a  certiorari  for  errors  appear- 
ing upon  the  face  of  the  writ,  and  not  upon  the  merits,  will  not  he  allowed. 

Motion  by  plaintiffs,  that  theplabU^s  have  leave  to  make  up  and  JiU  a 
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Record  of  the  judgment  of  this  court  on  the  certiorari  tn  this  cause. — 
It  appears  on  the  part  of  plaintiffs,  that  the  writ  of  certiorari  in  this 
cause  was  quashed  hy  this  court,  hy  a  rule,  of  6  January,  1844.  That 
the  plaintiffs, are  desirous,  and  have  been  advised  to  bring  a  writof  errror 
to  this  court,  to  remove  the  cause  to  the  Court  of  Errors;  that  no  record 
has  been  made  up  and  filed.  On  the  part  of  the  defendants,  it  appears, 
that  the  certiorari  in  this  cause  was  allowed  for  the  purpose  of  bringing 
before  this  court  an  assessment,  relative  to  the  extension  of  a  sewer,  in 
the  6th  Avenue,  in  the  city  of  New  York,  that  although  a  return  had 
been  filed  to  said  certiorari  previous  to  the  said  motion,  such  return  was 
not  before  the  court  on  the  argument  of  the  said  motion,  nor  considered 
in  the  decision  thereof ;  that  the  return  has  never  been  before  the  court 
on  argument  in  any  shape.  That  the  motion  was  founded  solely  on  the 
face  of  the  certiorari  itself,  and  of  the  affidavit  of  the  relators,  upon  which 
it  had  been  allowed.  And  the  groimds  urged  for  quashing  the  writ,  were, 
that  it  would  not  lie  to  review  proceedings  of  such  a  character  as  an 
assessment  for  a  sewer;  not  being  judicial  in  their  nature;  and  alleged 
it  had  been  improvidently  allowed. 

J.  Rhoades,  Counsel  for  Relators,         S.  B.  H.  Judah,  Relators  Atty. 

P.  Cagoer,  Counsel  for  Befts.  R.  Emmet,  Defls  Atty. 

Nelson,  Chief  Justice. — Held  that  the  proceedings  could  not  be  re- 
viewed by  writ  of  error,  the  certiorari  being  quashed  upon  error  appear- 
ing upon  the  face  of  the  writ,  and  not  upon  the  merits  which  the  return 
was  intended  to  bring  before  the  court;  there  was  nothing  to  be  brought 
up  on  a  record. 


WmLiAM  L.  Sherman  vs.  Viroil  Chittenden. 

A  motion  to  let  aside  an  inquisition  taken  before  a  sheriff's  jury,  on  the  ground  that 
improper  evidence  was  admitted,  can  not  be  made  at  special  term.    It  is  a  calendar 


MMion  by  plaintiff'  to  set  aside  the  inquisition  executed  in  this  cause, 
an  the  ground  of  irregularity  in  the  admission  of  improper  evidence;  and 
also  that  the  plaintiff  be  permitted  to  issue  a  new  vmt  of  inquiry,  to  be 
executed,  and  the  damages  assessed  before  the  circuit  judge  at  the  circuit. 
— It  appears  this  is  an  action  brought  for  libel;  that  an  inquisition  was 
taken  before  a  sheriff's  jury;  the  defendant  permitting  a  default  to  be 
taken  against  him  for  not  pleading.  On  the  execution  of  the  writ  of 
inquiiy  before  the  deputy  sheriff,  it  appears  witnesses  were  examined  for 
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both  parties,  and  the  testimony  given  at  length  in  the  papers  for  this 
motion.  The  plaintiff  alleging  that  improper  evidence  was  admitted  by 
the  deputy  sheriff. 

M.  T.  Reynolds,  Plffs  Counsel,       Wm.  L.  Sherman,  Jitty  in  pro  per. 
A.  Taber,  Defis  Counsel.  Skinner  and  Rogers,  Dejis  Jitty. 

Nelson,  Chief  Justice. — Held  that  ,this  is  a  calendar  cause,  and  can 
not  be  decided  on  motion  at  special  term. 
Motion  denied,  with  costs,  without  prejudice. 


Ltman  Gregory  vs.  John  Travis. 
Maria  L.  Gregory,  by  her  next  friend  Lyman  Gregory  vs.  John  Travis. 

On  motions  for  jodgment  as  in  case  of  non-suit  in  two  causes  between  the  same  parties, 
and  being  alike  in  all  respects;  defendant  is  entitled  to  costs  of  each  motion  on  a  tender 
of  stipulation  to  try. 

Motion  by  defendant  for  judgment  as  in  case  ofnon'-suU^  in  each  cause, 
with  costs. — ^The  motions  in  these  causes  were  made  upon  affidavits, 
showing  that  the  issues  were  joined  in  September  last,  and  that  the 
plaintiff  did  not  notice  the  same  for  trial  at  the  last  January  circuit,  in 
the  county  where  the  venue  in  each  is  laid.  The  plaintiff  shows  that 
he  did  not  bring  the  same  to  trial,  for  the  reason  that  an  important  wit- 
ness was  absent,  without  whose  testimony  he  could  not  safely  proceed  to 
trial;  that  when  he  received  the  papers  for  the  motions  in  these  causes, 
he  served  on  defendant's  attorney  a  stipulation  to  try  at  the  next  circuit, 
and  offered  to  pay  the  actual  costs  made,  up  to  the  time  of  tendering  the 
stipulation.  Defendant's  attorney  required  ten  dollars  costs  in  each  cause 
for  preparing  to  make  the  motions,  which  plaintiff's  attorney  refused  to 
pay.  It  was  insisted  by  plaintiff's  counsel  that  both  causes  were  really 
between  the  same  parties,  and  alike  in  all  respects ;  and  that  plaintiff 
ought  to  pay  the  costs  of  only  one  motion. 

Beardsley,  Justice. — Held  that  defendant  was  entitled  to  costs  of 
motion  in  each  case. 

Decision. — ^Motion  granted  unless  plaintiff  stipulate  and  pay  costs,  and 
the  costs  of  the  motion  in  each  suit 
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Michael  Abcbeb  vs.  James  B.  Douglass  et  al. 

■ 

On  a  motioa  by  defendant  for  leave  to  plead  a  release  under  seal  in  full,  in  bar  of  the  ac- 
tkm  of  plaintiff  after  the  cause  has  been  noticed  for  trial  at  three  circuits,  and  it  ap« 
pears  the  defence  sought  to  be  interposed  by  such  release  is  merely  technical;  it  will 
be  denied  with  costs. 

Motion  hy  defendants  for  leave  to  amend  the  flea  of  said  defendants^ 
interposed  in  this  cause  hy  plecuiing  a  release  (^executed  by  plaint^  to  the 
defendant  Douglass^)  in  bar  of  the  action.— It  appears  on  the  part  of 
defendaDt  Douglass,  that  be  has  a  full  release  under  seal  from  plaintiff 
for  the  demand  in  this  suit,  which  was  executed  in  June,  1842;  it  was 
in  his  possession  until  a  few  days  before  the  October  circuit,  1844,  at 
which  this  cause  was  to  be  tried,  when  he  enclosed  it  to  his  attorneys  at 
Albany,  to  produce  and  prove  on  the  trial.  The  attorneys  for  defend* 
ants  were  ignorant  of  such  release  until  they  received  it  from  defendant 
They  had  pleaded  to  the  action,  (which  was  debt  on  bond,)  the  general 
issue  and  given  notice  of  special  matter.  They  now  move  to  be  permit- 
ted to  plead  the  release  in  bar  of  the  action  as  to  defendant  Douglass. 
Plaintiff  shows  that  this  action  is  brought  on  a  bond  of  indemnity,  given 
by  defendants  to  plaintiff,  as  sheriff  of  Albany,  for  levying  on  certain 
goods.  In  a  former  suit  against  plaintiff,  and  a  partner  of  one  of  the 
present  defendants,  for  levying  on  said  goods,  the  release  mentioned  by 
defendant  Douglass  at  the  request  of  said  partner,  was  executed  on  the 
trial,  for  the  purpose  of  using  Douglass  as  a  witness;  and  he  was  ac-» 
cordingly  used  as  a  witness  on  that  trial,  which  resulted  in  a  verdict  and 
judgment  against  plaintiff  and  the  other  defendant,  whose  name  is  Van 
Vliet  Plaintiff  has  since  settled  the  same.  The  issue  was  joined  in 
this  cause  in  November,  1843,  apd  has  been  noticed  at  three  different 
circuits  for  trial,  and  put  over  each  time  by  defendants.  Plaintiff*  also 
shows  that  defendant  Douglass  was  not  at  the  time  of  executing  the  re- 
lease by  plaintiff,  to  him  as  aforesaid,  a  person  of  any  pecuniary  respon- 
sibility; and  is  not  at  the  present  time. 

L  Habris,  Defts  Counsel.         Habsis  and  Sbcpabd,  Defls  Attys. 

S.  Stevens,  Plffs  Counsel.        Caoojsr  and  Stevens,  Plffs  Attys. 

lisusoN,  Chief  Justice.— Held  that  the  defence  was  merely  technical, 
and  after  such  a  lapse  of  time  he  should  refuse  to  let  in  the  amended 

plea. 

Decision. — Motion  denied  with  costs  of  opposing  motion,  and  of  the 

last  circuit. 
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Amaziah  Patn  ts.  Taber  Parks. 

A  landlord  has  a  right  to  defend  in  the  name  of  the  tenant  in  an  action  of  ejectment.  A 
fltfttlement  bj  the  tenant  with  the  plaintiff,  withont  the  consent  of  the  landlord  or 
his  attorney,  stipulating  to  discontinue  the  suit  without  costs,  operates  as  a  fraod  upoa 
defendant's  attorney;  where  it  appears  the  tenant  has  neTer  acted  at  all  in  the  suit; 
the  defence  being  carried  on  altogether  by  the  landlord.  The  papers  showing  the 
tenant  and  landlord  to  be  insolvent . 

MoHcn  by  defendant  to  set  aside  a  rule  entered  in  common  rtde  hook^ 
discontinuing  this  suit  ioUhout  costs. — ^It  appears  from  defendant's  papers, 
this  is  an  action  of  ejectment  that  the  defendant  was  a  tenant  for  one 
year  of  the  premises;  the  landlord,  William  Forkson,  received  the 
declaration  from  defendant  immediately  after  the  serrice  on  defendant, 
and  employed  counsel  to  defend,  and  was  considered  and  treated  as  the 
real  defendant  in  the  cause;  the  defendant  Parks  never  having  anything 
to  do  with  the  suit,  and  left  the  premises  after  one  year's  occupation; 
the  declaration  was  served  in  the  year  1839.    Plaintiff  being  a  non 
resident,  was  required  to  file  security  for  costs;  that  two  other  suits  were 
commenced  the  same  time  against  one  Simmons  and  one  Beal  by  the 
same  plaintiff,  being  actions  of  ejectment,  and  all  three  suits  brought  for 
the  recovery  of  the  same  piece  of  land.    The  same  attorney  was  em- 
ployed to  defend  said  actions,  by  said  Forkson,  as  landlord  for  the  three 
tenants  named,  who  were  made  defendants;  and  that  the  three  suits,  to- 
gether with  two  others  brought  by  said  plaintiff  against  said  Forkson,  for 
the  same  and  other  premises,  were  all  carried   on  together.     At  the 
last  April  circuit,  the  cause  against  Beal  was  tried,  and  plaintifi  non- 
suited.   Plaintiff  then  refused  to  try  the  other  two.    A  bill  of  excep- 
tions was  made  and  settled  in  the  cause  tried,  and  was  noticed  for  argu- 
ment at  the  last  July  and  October  terms.    Shortly  before  the  January 
term  last,  defendant's  attorney  was  served  with  a  copy  rule  discontinuing 
this  cause  (and  the  two  others  against  Simmons  and  Beal,)  without  costs. 
Defendant  shows  that  a  stipulation  was  signed  by  the  defendant  Parks  at 
the  instigation  of  one  Smith  Griffith,  the  surety  of  plaintiff  for  costs, 
some  time  last  December,  on  Griffith  giving  him  a  bond  of  indemnity, 
which  was  the  first  act  the  defendant  Parks  had  ever  undertaken  to  do 
about  the  suit    Defendant's  attorney  had  before  cautioned  said  defend- 
ant Parks  not  to  meddle  in  any  manner  in  this  suit    At  the  June  spe- 
cial term  last,  defendant  made  a  motion  in  this  cause  for  judgment  as  in 
case  of  non-suit,  for  not  trying  at  the  April  circuit    A  rule  was  granted 
by  the  court  directing  this  cause  to  abide  the  event  of  the  suit  of  Payn 
vs.  Beal,  and  that  plaintiff  should  pay  thecostsof  circuit  and  of  motion;  a 
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copy  of  which  rule  was  served  on  plaintiff's  attorney.  The  defendant's 
counsel  insisted  that  the  effect  of  such  rule  to  discontinue  without  costs 
would  be  to  deprive  defendant's  attorney  of  his  costs  in  the  suit,  as  de- 
fendant Parks  was  irresponsible.  Plaintiff,  shows  that  a  mortgage  was 
executed  by  one  Haskin  and  wife,  and  said  William  Forkson  and  his 
wife,  to  one  Miles  Beach,  in  the  year  1836,  of  about  two  hundred  acres 
of  land,  commonly  called  the  Payn  farm  ;  (formerly  owned  by  said 
plaintiff)  and  including  the  premises  for  which  this  action  was  brought 
Subsequently  Smith  Griffith  became  the  assignee  of  said  mortgage  and 
accompanying  bond,  and  in  September,  1844,  he  sold  said  mortgaged 
premises,  which  were  bid  off  and  purchased  by  said  Griffith.  That  said 
Griffith  represented  these  facts  to  said  defendant  Parks,  and  procured  the 
stipulation  above  mentioned,  to  discontinue  this  suit  without  costs. 
Plaintiff  also  shows  that  said  Forkson  is  wholly  and  utterly  insolvent ; 
and  that  defendant  Parks  had  stated  to  said  Griffith  he  had  never 
authorized  or  employed  any  person  to  appear  or  defend  for  him  in  this 
suit.  Plaintiff's  counsel  insisted  that  Forkson  could  not  defend  in  the 
name  of  the  tenant  and  have  control  of  the  suit. 

S.  Stevens,  De/is  Counsel.  J.  Koon,  Defis  My. 

D.  Cady,  Plffs  Counsel.  S.  G.  Huntington,  Plffs  Mty. 

Nelson,  Chiei  Justice. — Held,  that  Forkson  had  a  right  to  defend  in 
the  name  of  the  tenant,  and  that  the  settlement  with  the  tenant  operated 
as  a  fraud  upon  the  attorney. 

Decision. — Motion  granted  with  costs. 

The  same  decision  in  the  cases  of  Payn  vs.  Simmons,  and  Payn  vs. 
Seal. 


Edward  Merritt  vs.  James  Seacord. 

A  parol  tettfement  of  a  sait  between  the  parties,  held  good,  to  defeat  a  motion  for 
judgment  as  in  case  of  non-suit. 

Motion  by  defendant  for  judgment  as  in  case  of  non-suit. — This  is  an 
action  of  ejectment;  issue  joined  May,  1842.  The  cause  has  never  been 
noticed  for  trial.  A  circuit  court  was  held  in  November  last,  in  West- 
chester county,  where  the  venue  is  laid  ;  and  younger  issues  at  said  cir- 
cuit were  tried.  Defendant's  attorney  states  that  the  cause  has  never 
been  settled  or  arranged  in  any  manner  to  his  knowledge  or  belief, 
between  the  parties  ;  and  that  he  has  never  consented  to  any  settlement 
or  arrangement  of  said  cause,  as  attorney  for  the  defendant.    On  the  part 
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of  the  plaintiff  it  appears  that  this  suit,  together  with  all  other  matters 
in  difference  between  the  plaintiff  and  defendant,  were  submitted  by 
agreement  to  one  Tonlice  and  Purdy  for  settlement,  and  Tonlice  and 
Purdy  agreed  how  the  parties  ought  to  settle;  and  named  to  them  the 
terms,  to  which  they  agreed  ;  the  plaintiff  then  stated  that  this  suit  was 
abandoned  ;  this  was  in  the  fall  of  1842.  It  appears  the  settlement 
af9resaid  between  the  parties  was  all  done  by  parol.  And  the  defendant's 
counsel  insisted  that  a  parol  settlement  or  agreement  to  settle  was  not 
binding. 
J.  W.  ToBiPKiNs,  DefU  AUy.  M.  Mitchell,  Plffs  Mty. 

Nelson,  Chief  Justice. — Held  the  settlement  good,  and  denied  the 
motion  with  costs,  and  ordered  the  suit  to  be  discontinued. 
Rule  accordingly. 


DAvm  Hunter  ts.  Cornelius  Schuyler,  late  Sheriff. 

A  motion  for  a  perpetual  stay  of  execntioo,  or  to  permit  the  defendant  to  come  in  and 
plead  hia  bankrupt  discharge,  la  a  matter  of  discretion  with  the  court. 

Moivm  by  defendant  for  a  perpetual  stay  of  execution  upon  the  judg^ 
ment  in  this  cause,  or  that  the  verdict  and  judgment  be  opened  and  the 
defendant  be  permitted  to  plead  his  discharge  {in  bankruptcy)  and  cert^^ 
cote  of  discharge,  puis  darien  continuancej  on  such  terms  as  the  court 
shall  deem  proper. — It  appears  that  this  suit  was  commenced  in  August, 
1842,  against  the  defendant  for  money  received  by  him  as  sheriff,  for  the 
redemption  of  property,  which  plaintiff  had  previously  purchased  at 
sheriff 's  sale.  The  cause  was  tried  at  the  circuit  in  Albany  county,  in 
January,  1843;  and  the  only  question  on  the  trial  was,  whether  the  de* 
fendant  was  liable  in  his  official  capacity,  or  individually;  the  declara- 
tion was  against  the  d.fendant  as  late  sheriff  of  the  county  of  Rensselaer. 
On  the  trial  the  defendant  produced  a  receipt  from  plaintiff,  which  went 
to  prove  that  plaintiff  had  loaned  defendant  the  money,  which  he  claimed. 
The  jury  found  a  verdict  for  plaintiff  for  the  whole  amount  claimed, 
being  over  $1,100.  The  defendant  brought  the  cause  before  this  court 
for  the  purpose  of  obtaining  their  decision  on  the  question,  whether 
he  was  officially  or  individually  liable.  This  court  denied  the  motion 
for  a  new  trial,  on  the  ground  that  the  defendant  was  liable  indi- 
vidually and  not  officially  ;  that  the  declaration  was  merely  descriptive 
of  the  person.    The  defendant  now  moves  for  a  perpetual  stay  of  exe- 
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cQlioD  on  the  judgment,  fce.^  as  he  abows^  onr  the  7th  Nottmber, 

1842,  he  presented  his  petition  for  a  discharge;  that  anuu^  the  list  of 
debts  made  out  as  owing  bj  him,  the  clahn  for  which  the  plaintifp  ^as 
then  prosecuting  him  for,  was  mentionisd  as  one.    On  the  lOtb  of  April, 

1843,  defaidant  received  his  discharge. 

A.  Taber,  Dejfts  Coumd.  Hatiibb  and  Joomson,  Ikft»  Mkjit. 

D.  Wkioht,  PlffB  Counsel.  H.  C.  Whelpley^  Plffs^  Mty. 

Nelson,  Chief  Justice. — ^The  circumstances  are  very  strong  against 
the  defendant ;  he  received  the  money  as  a  public  officer,  and  is  not 
entitled  to  any  equity  from  the  court.  It  is  a  matter  of  discretion  with 
the  court  entirely,  and  taking  all  the  circumstances  of  this  case  into  con- 
sideration, the  motion  must  be  denied  with  costs. 

Rule  accordingly. 


Dbvden  H.  Camfbell  vs.  Eliza  Spbkcer. 

When  MiTiee  of  papen  if  ttiad«  by  leaving  them  in  a  oonspieiioiu  plaee  in  the  dffiov, 
tha  alBdaTit  most  state,  t\aX  tJun  io««  no  pinan  in  the  affiet  at  the  time. 

Motion  by  defendant  to  vacate  a  stiptdation  referring  this  cause. — ^This 
motion  was  denied  on  the  ground  of  defective  service  of  the  papers  for 
the  motion.  The  affidavit  of  service  reads  as  follows  :  ^' being  duly 
sworn,  says,  that  on  the  27th  day  of  January,  instant,  at  about  &  o'clock 
in  the  afternoon  of  that  day,  he  served  on  L.  H.  Card,  the  plaintiff's 
attorney,  a  copy  of  the  foregoing  affidavit  and  notice,  by  leaving  the 
same  in  a  conspicuous  place  in  his  office  at  the  time  above  mentioned, 
the  said  L.  H.  Card  being  then  absent  therefrom.'* 

O.  Allen,  Lefts  Counsel.  R.  H.  Maetin,  Defis  .My. 

M.  T.  Reynolds,  Plffs  Counsel.  L.  H.  Cabd,  Plffs  My. 

Nelson,  Chief  Justice. — ^The  alBdavit  does  not  come  within  the  rule; 
it  diould  state  thaH  ryo  person  was  in  f  As  office  at  the  time  of  such  service. 

Motion  denied,  with  costs,  without  prejudice. 


Mabk  Spencer  vs.  Henbt  P.  Stevens  et  al. 

A  motion  to  diange  venue  is  too  late  where  a  circuit  is  lost. 

Motion  by  defendant  Stevens  to  change  the  venue  from  the  city  and 
county  of  Jfew  York,  to  the  city  and  county  of  Mbany;  on  the  usual 
qffSdamtjfor  nine  witnesses. — Plaintiff  shows  that  the  action  is  assumpsit 
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larougfat  upon  a  promwory  note;  declaration  sored  on  Stevais,  October 
14,  1844;  issue  joined  November  4.  On  the  6th  December  the  de&nlt 
of  the  other  defendant  was  entered,  and  on  the  7th  December  this  cause 
was  noticed  for  trial  for  the  circuit  on  the  4th  Monday  of  December.  On 
the  17th  December,  plaintiff's  attorney  received  the  papers  for  this  motion. 
Plaintiff  alleges  delay  to  be  the  object  of  the  motion. 

W.  W.  Frothimoham,  Defls  Caumd.  Lansing  and  Prutn,  Defts  AUys. 

L.  HoYT,  Plffs  My. 

Nelson,  Chief  Justice. — ^The  plaintiff  has  lost  a  circuit ;  the  motion 
comes  too  late. 
Motion  denied,  with  costs. 


Gbobob  W.  Clark  vs.  Alexanbbr  Fraseb  et  al. 

Whtre  two  refereei  afree  to  a  report,  and  the  other  dissents,  saying  to  the  two,  w1m> 
agree,  that  they  can  sign  the  report  without  his  being  present;  and  it  is  so  done  the 
next  day,  the  eanse  being  considered  as  determined*,  held  that  the  report  is  good. 

Motion  hy  plaintiff'  to  set  aside  report  of  referees  in  this  cause  for  irre-^ 
gularity. — ^This  cause  was  referred  by  consent,  in  September  last,  to  three 
referees.  In  December  last  it  was  submitted  to  said  referees  after  an 
extended  investigation.  On  the  25th  December  last  all  the  referees  met 
and  had  a  discussion  of  the  cause.  All  the  referees  again  met  pursuant 
to  agreement  on  the  26th  December  last;  and  one  of  the  referees  had 
written  out  an  opinion  in  the  cause,  which  was  then  read;  which  opinion 
came  to  the  conclusion  that  there  was  nothing  due  from  the  defendants 
to  the  plaintiff.  Two  of  the  referees  agreed  with  the  opinion,  and  the 
other  dissented.  The  subject  was  discussed  at  some  length  ;  when  the 
referee  who  dissented  from  the  opinion,  remarked  that  two  had  agreed, 
and  they  could  sign  the  report  without  him.  The  next  day  the  report 
was  signed  by  the  two  who  had  agreed;  and  it  was  understood  by  all  the 
referees  at  the  time,  that  the  cause  wab  determined  on  the  day  previous 
to  signing  the  report,  when  all  the  referees  were  together.  Plaintiff's 
counsel  cited  11  /.  jR.,  402;  6  J.  jR.,  39;  2  John.  Cases,  346;  7  Cow. 
H,  410,  626  and  note  730;  2  Jlfat^.  ^  Set.,  141;  2  R.  5.,  306,  §  46;  3 
R.  S.,  732,  §  56-7 ;  2  R.  S.,  468,  §  27;  3  «.  S.,  780,  §  44. 

R.  W.  Peckham,  Plffs  Counsel.  H.  P.  Hastings,  Plffs  AUy. 

F.  H.  Hashnos,  Defls  Counsel.  H.  W.  Becxwith,  Detfs  Mty. 
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It  was  insisted  cm  the  part  of  the  plaintiff,  that  the  signing  the  report 
when  all  the  referees  were  not  together  was  irregular. 

Nelson,  Chief  Justice. — ^Held,  that  the  report  having  been  agreed 
upon  the  day  previous  by  the  two  who  signed  it,  and  the  other  having 
agreed  to  dissent  from  their  conclusion,  the  conclusion  and  determina- 
tion of  the  cause  was  made  by  the  referees  on  that  day,  and  that  the 
fact  of  all  not  having  been  present  when  the  report  was  signed  the  next 
day,  was  immaterial. 

Decision, — ^Motion  denied  with  costs. 


Hiram  Colvin  vs.  Augustus  Alvobd  et  al. 

A  notice  of  aMetsment  of  damages  given  before  default  entered,  is  irregalar.    Plaintiff 
will  not  be  allowed  to  amend  nanc  pro  tunc. 

Motion  by  defendants  to  set  aside  the  judgment  in  this  cause,  and  any 
assessment  of  damages  that  may  have  been  made  therein  prior  to  said 
judgment. — On  the  25th  day  of  November,  1844,  defendants'  attorney 
served  on  plaintiff's  attorneys  notice  of  retainer  in  this  cause.  On  the 
26th  November,  defendants'  attorney  received  from  plaintiff's  attorneys 
notice  of  assessment  of  damages.  The  default  was  entered  as  to  both 
defendants  on  the  27th  November.  Judgment  docketed  on  the  11th  day 
of  December,  1844,  no  clerk's  report  having  been  filed,  or  rule  for  final 
judgment  entered.  It  was  insisted  by  defendants'  counsel  that  notice  of 
assessment  of  damages  before  default  was  entered  was  irregular.  Plain- 
tiff's counsel  insisted  notice  of  assessment  might  be  given  de  bene  esse. 

R.  W.  Pecehah,  Befis  Counsel.  I.  Dorr,  Defis  My. 

M.  T.  Reynolds,  Plffs  Counsel.  Haioht  &  Chase,  Plffs  Attys. 

Nelson,  Chief  Justice. — Held,  that  the  notice  of  assessment  of  damages 
before  the  default  was  entered,  was  clearly  irregular;  and  refused  to 
allow  the  assessment  to  stand  nunc  pro  tunc. 

Decision. — Motion  granted  with  costs. 


Johnson  Hall  et  al.  vs.  John  J.  Gordon. 

A  defendant  in  a  proper  case,  is  allowed  to  plead  his  bankrupt  dttchar;e,  notwitfaftand- 
ing  jodgment  may  be  entered  and  execution  issaed,  where  it  appears  he  did  not  receive 
hii  discharge  in  time  to  plead  it  before  judgment.  He  must  move  at  the  first  oppor- 
tonity  for  such  leave. 

Motion  by  defendant  to  set  aside  the  execution  issued  in  this  cause,  and 
for  a  perpetual  stay  of  execution  therein, — ^Thb  was  an  action  on  a  jus- 


100  New  York  Supreme  Court  [Feb. 

tioe^i  judgment,  (which  action  was  aflsompsit  for  goods,  wares  and  mer- 
chandise,) and  a  promissory  note;  commenced  in  August,  1844.  Judg- 
ment  obtained  against  defendant  by  default,  December  2,  1844.  The 
defendant  was  declared  a  bankrupt  23d  December,  1842,  on  his  owa 
petition.  And  was  discharged  as  a  bankrupt  December  24,  1844,  from 
ail  his  debts,  among  which  was  inventoried  the  debt  due  to  plaintifi,  for 
which  this  sait  was  brought  The  judgment  in  this  cause  having  becft 
obtained  before  defendant's  discharge,  he  could  not  plead  it 

P.  Caggeb,  Defis  Counsel.  J.  A.  Gates,  Deftu  Atty, 

A.  Taber,*P/^5  Counsel.  Sedgwick  &  Outwater,  Plffs  Attys. 

Nelson,  Chief  Justice. — Held,  that  defendant  having  moved  first  op- 
portunity, he  was  entitled  to  relief. 

Becision. — Judgment  execution  and  subsequent  proceedings  set  aside 
on  payment  of  costs  of  opposing  motion,  with  leave  to  plaintiffs  to  dis- 
continue without  costs. 


Nathaniel  P.  Tallhadge  vs.  Joseph  Wallis. 

In  the  condition  of  a  bond  for  security  for  costs,  where  plaintiff  is  a  non«resident,  the 
obligors  should  be  bound  to  pay  on  demand  all  coats,  ifc. 

Motion  hy  defendant  that  ftairdifffiLe  security  for  costs  in  twenty  days, 
and  that  mereties  justify  ;  in  the  mean  time  all  proceedings  on  the  pari 
of  the  plmniiff'  to  be  stayed. — The  defendant  procured  an  alternative 
order  on  the  30th  November,  1844,  for  plaintiff  to  file  security  for  costs 
in  this  cause,  or  show  cause,  &.c.  It  appears  that  plaintiff  had  given  a 
bond  for  security  for  costs,  dated  November  8,  1844,  and  prior  to  the 
commencement  of  this  suit;  and  filed  it  on  the  1 1th  December  last,  to- 
gether with  an  affidavit  of  justification.  The  suit  was  commenced  by 
declaration,  which  was  filed  9th  November,  1844,  and  served  on  defend- 
ant the  12th  of  said  November.  The  bond  filed  is  executed  by  two 
sureties  only,  and  not  by  plaintiff,  with  a  condition  that  plaintiff  shall 
pay  on  demand  aU  costs,  &c.;  which  bond  defendant  insists  is  not  in 
conformity  to  the  statute.     See  6  flt/Z,  43. 

P.  Caoger,  Defis  Counsel.  A.  S.  Garb,  Defts  Atty. 

A.  Taber,  Plffs  Counsel.  Jas.  Mongrief,  Plffs  Atty^ 

Nelson,  Chief  Justice. — Held,  that  the  condition  of  the  bond  should 
have  required  the  obligors  to  pay  on  demand  all  costs,  &c  The  plaintiff 
being  a  non-resident,  the  defendants  were  not  bound  to  seek  him  otrt  to 
demand  the  costs  of  him. 

Decimn.*— Motion  granted. 
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Louisa  Gillespie,  by  her  next  friend  Ann  Gillespie  vs.  Micajah  M. 

Stanless. 

A  plamtiflTB  attorney  is  liable  for  costs  under  the  statute,  (nosecnrity  having  been  fiied,) 
wheie  the  plaintiff  an  in&nt,  prosecutes  hj  her  next  friend,  and  the  plaintiff  and  next 
friend  become  non-residents  before  judgment  for  costs  is  entered;  a  delay  ef  three 
years  in  proceeding  against  him  is  not  sufficient  to  exempt  him. 

Motion  by  defendant  at  laxt  February  special  term,  for  an  order  that 
John  B.  Manchester y  Esq.^  the  attorney  for  the  plaint^  in  this  cause^ 
pay  to  the  defendant's  attorney  the  defendant's  costSy  as  taxed  in  said 
cause,  and  the  costs  of  this  motion,  on  demand;  or  that  an  attachment 
issue. — ^It  appears  on  the  part  of  defendant,  that  this  was  an  action  of 
slander,  commenced  in  the  New  York  common  pleas,  in  April,  1841, 
by  capias.    At  the  time  of  the  commencement  of  such  suit,  the  said 
plaintiff,  Louisa  C.  Gillespie,  was  an  infant  under  the  age  of  twenty-one 
years;  the  suit  was  commenced  and  prosecuted  by  her  next  friend,  Ann 
Gillespie.    No  security  for  costs  has  ever  been  giyen  by  said  next  friend. 
Defendant  appeared  by  his  attorney  and  perfected  special  bail  therein; 
and  afterwards  and  before  said  cause  was  at  issue,  and  on  or  about  the 
6th  July,  1841,  removed  said  cause  by  certiorari  to  this  court;  after 
such  removal,  the  cause  was  noticed  for  trial  by  plaintiff*'s  attorney  for 
the  September  and  December  circuits,  1841;  not  having  been  brought  to 
trial,  defendant's  attorney  moved  for  and  obtained  judgment  as  in  case 
of  non-suit,  at  the  December  special  term,  1841;  had  his  costs  taxed  on' 
notice  to  plaintiff's  attorney,  the  costs  not  having  been  paid,  defendant 
filed  his  judgment  record  for  said  costs  on  the  4th  June,  1842.     In  Oc- 
tober, 1842,  defendant's  attorney  issued  a  fi.  fa.  on  said  judgment,  which 
was  returned  unsatisfied  in  January,  1843.    The  plaintiff  and  her  next 
friend  were  residents  of  the  city  of  New  Yori:  at  the  time  of  the  com- 
mencement of  this  suit,  but  before  judgment  was  perfected,  they  both 
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removed  from  the  state  of  New  York,  and  have  not  since  returned.  No 
part  of  the  costs  have  ever  been  paid.  It  appears  on  the  part  of  plain- 
tiff's attorney,  the  appointment  of  next  friend  was  duly  made  and  filed 
before  this  suit  was  commenced;  that  he,  plaintiff's  attorney,  in  Novem- 
ber, 1841,  left  the  city  of  New  York  and  did  not  return  until  the  spring 
of  1842;  that  when  he  left  New  York  he  placed  this  suit  with  others 
in  the  hands  of  R.  Scott,  Esq.,  with  a  written  consent  to  be  substituted 
in  his  place  as  attorney  in  this  cause,  that  since  that  time,  up  to  the  day 
he  received  the  papers  for  this  motion,  he  has  known  nothing  of  the 
proceedings  in  the  cause;  that  no  bill  of  costs  was  ever  served  on  him 
in  this  suit — no  notice  was  ever  given  him  that  any  costs  existed  against 
the  plaintiff.  No  deman^  for  the  payment  of  any  costs  in  this  cause 
was  ever  made  of  him  by  defendant's  attorney,  or  any  other  person.  He 
has  never  received  any  compensation  for  costs  from  plaintiff  or  any  one 
else,  and  is  informed  said  Scott  has  never  received  any.  Plaintiff's  at- 
torney cited  3  Mass.  A.,  661;  2  R.  S.,  286;  2  Wefid.y  293. 

M.  T.  Reynolds,  De/is  Counsel.       F.  Sayre,  Defts  My. 

A.  Taber,  Plffs  Counsel.  J.  B.  Manchester,  Plffs  My. 

Nelson,  Chief  Justice. — Held,  that  the  attorney  was  liable  under  the 
statute,  he  acted  for  a  non-resident  plaintiff  and  an  infant;  no  substitu- 
tion having  ever  been  made;  the  delay  is  not  a  sufficient  excuse. 

Decision — ^Motion  granted  without  costs. 


Silas  H.  Mnxs  Assignee,  &c.,  vs.  Alpheus  Chafuan. 

Where  the  defendant^t  order  requiring  plaintiff  to  file  aecority  for  eosti,  or  ihow 
^.,  and  ftaying  hia  proceedioga,  heyond  the  time  for  noticing  the  canae  for  trial; 
naotion  for  judgment  aa  in  case  of  non-auit  will  be  denied,  with  coats. 

Motion  by  defendant  for  judgment  as  in  case  of  nonrsttU. — On  the 
ground  that  the  plaintiff  did  not  notice  the  cause  at  the  last  January 
Essex  circuit.  It  appears  on  the  part  of  the  plaintiff,  that  issue  was 
joined  in  this  cause,  on  the  20th  December  last.  On  the  30th  December 
last,  an  order  by  a  supreme  court  commissioner,  was  served  on  plaintiff's 
attorney,  requiring  plaintiff  to  file  security  for  costs  in  twenty  days  af- 
ter service  of  same,  or  show  cause  at  the  next  special  term  of  this  court 
why  he  had  not  done  so,  and  that  in  the  mean  time  all  proceedings  on 
the  part  of  plaintiff  be  stayed.  At  the  time  this  order  was  served,  the 
cause  was  not  noticed  for  trial;  plaintiff  appeared  at  the  February 
special  term,  (at  which  he  was  required  by  said  order,)  to  show  cause; 
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the  defendant  not  appearing,  plaintiff  took  a  rule  for  costs  against  him. 
The  circuit  was  held  28th  January  last 

O.  Allen,  Defts  Caungel.  J.  F.  Havens,  Dejis  AUy. 

A.  C.  Hand,  Plffs  CounseL  Jona.  N.  Tarbsll,  Plffs  My. 

BsABnniEY,  Justice. — Held,  that  the  order  to  stay  proceedings,  served 
on  plaintiff's  attorney,  prevented  plaintiff  from  proceeding  to  trial,  as  he 
had  elected  to  show  cause.    Motion  denied  with  costs. 


Charles  Harris  vs.  John  Ensign. 

An  agraement  in  writing,  extended  by  parol  between  the  partiei,  aa  to  the  lettlement 
of  the  cause,  ia  condnaive  agaiibt  the  .defondaiit,  on  motion  for  jodgmentha  in  caae 
of  non  aoit ;  where  the  oonditiona  of  the  agreement  ia  deemed  not  to  be  fhlfilled  by  de* 
lendant  before  the  circuit. 

Moiian  by  defendant  for  judgment^  as  in  case  of  nonsuit^  on  the 
ground  thai  the  plaintiff^  did  not  notice  the  cause  at  the  last  January 
Essex  circuit. — It  appears  on  the  part  of  the  plaintiff,  that  a^stipulation 
in  writing  was  entered  into  between  plaintiff  and  defendant,  in  January, 
1844;  that  this  cause  should  go  over  the  (then  January)  circuit,  and  that 
it  should  not  be  brought  to  trial  until  one  Phelps  and  Spencer,  should 
ascertain  the  amount  of  damages,  which  plaintiff  claimed  from  defendant 
on  account  of  cutting  and  carrying  away  certain  trees  belonging  to 
plaintiff,  for  which  this  action  was  brought;  which  amount  of  damages 
was  ascertained  in  May,  1844,  and  reported  to  both  parties  who  were 
then  presoit  And  at  this  time  defendant  expressly  agreed  to  pay  the 
warn  so  reported  due  to  the  plaintiff,  and  the  plaintiff's  costs  also.  And 
farther  that  this  suit  should  remain  as  it  then  was,  and  no  further  costs 
should  be  made  therein,  until  defendant  should  have  time  to  pay,  and 
should  pay  the  sum  so  reported  due  to  the  plaintiff;  under  the  agree* 
meat  plaintiff  did  not  notice  the  cause  for  trial  at  the  last  January  circuit 

O.  Allen,  Defts  Counsel.  Havens  &  Tirbell,  Defts  JlUys. 

O.  Clark,  riff's  Counsel.  Clark  &  Millman,  Plffs  My.  ' 

Bbardsley,  Justice. — Held,  that  the  agreement  made  by  defendant 
vnih  the  plaintiff,  was  binding,  and  denied  the  motion  with  costs. 


Solomon  M.  Pike  vs.  John  H.  Power. 

Under  the  rale  to  declare  before  the  end  of  the  next  term,  4«.,  the  declaration  mnat  be 
aenred  Ufore  the  adual  adfowrnrntnt  tf  the  court.    It  ia  a  rule  utUnti  mria. 

Motion  by  defendant  at  last  February  special  term  to  set  aside  the  de- 
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fmtU  e$iUr£d  by  Uu  fUAMff^  and  all  sybsequmt  proceedings  vnlh  casts 
/or  irregulariiy. — ^It  appears  this  is  a  special  action  of  assumpsit,  com* 
menced  against  defendant  as  an  attorney;  by  capias.  On  the  8th  July 
last,  defendant  served  plaintiff's  attorney  with  a  notice  to  declare  in  the 
ctfiae  before  the  eod  of  the  next  succeeding  term  of  this  court,  which 
was  October  term.  The  plaintiff  did  not  declare,  until  the  13th  Novem- 
ber last.  On  the  6th  November  last,  defendant  entered  plaintiff's  default 
for  not  declaring,  and  on  the  8th  November  defendant  served  personally 
on  plaintiff's  attorney  a  copy,  costs  and  notice  of  taxation  in  this  cause; 
the  costs  were  taxed  and  judgment  entered  on  the  12th  November.  It 
also  appears  that  the  October  term  of  this  court,  1844,  adjourned  sine 
die  on  the  4th  November  last.  On  the  13th  November,  the  day  that 
plaintiff  served  his  declaration,  he  also  served  defendant's  attorney  with 
a  notice  of  motion  to  set  aside  the  default,  &c.,  entered  against  him. 
The  plaintiff's  attorney  proceeded  on  the  ground  that  he  was  in  time  to 
serve  his  declaration  until  the  expiration  of  four  weeks  from  the  com- 
mencement of  the  term.  The  motion  was  heard  at  the  last  December 
special  term,  and  denied  without  prejudice,  solely  on  the  ground  that 
plaintiff  did  not  show  in  his  papers,  that  a  default  had  been  entered 
against  him.  Plaintiff  entered  defendant's  default  for  not  pleading  to 
the  declaration  on  the  24th  December  last.  Defendant's  attorney  having 
on  the  10th  December  returned  the  declaration  served  on  him,  to  plaint* 
iff 's  attorney,  with  notice  it  would  not  be  accepted,  on  the  ground  of  not 
having  been  served  in  time.  The  plaintiff's  motion  to  set  aside  the  de- 
fault entered  for  not  declaring,  and  the  defendant's  motion  to  set  aside  the 
default  entered  for  not  pleading,  are  brought  on  at  this  term,  and  both 
depend  upon  the  same  question;  to  wit:  whether  a  declaration  served 
within  four  weeks  from  the  commencement  of  the  term,  and  after  the 
actual  adjournment  of  the  court,  as  good. 

A.  Tabbr,  Defts  Counsel.  J.  H.  Power,  Deft  in  pro.  per. 

J.  Edwards,  Plffs  Counsel.  J.  H.  Stewart,  Plffs  .Atty. 

Nelson,  Chief  Justice. — Held,  that  the  rule  to  declare  before  the  end 
of  the  next  term,  is  a  rule  sedente  curia^  and  that  a  declaration  served 
after  the  actnal  adjournment  of  the  courts  although  within  four  weeks 
from  the  first  day  of  term,  is  not  in  time.  Defendant's  motion  granted 
with  costs;  plaintiff's  motion  denied  with  costs. 
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William  E.  Howell  vs.  William  H.  Einnet. 

An  attornej,  in  a  cause  tried  by  referees,  is  not  liable  for  referees*  fees. 

Motion  on  hehalfofthe  referees  in  this  cause^  at  February  special  term, 
tJiat  William  S.  Sears^  Esq.y  the  attorney  for  the  plaintiffs  pay  the  re- 
ferees^ fees  in  said  cause^  and  the  costs  of  this  motiouy  or  in  defaulty  that 
an  attachment  issue  against  him. — It  appears  that  three  referees  were 
appointed  in  this  cause,  by  a  rule  of  court;  the  referees  proceeded  and 
heard  the  matters  in  controversy  between  the  parties,  and  made  their 
report  on  the  19th  July,  1844;  that  there  was  due  to  plaintiff  from  the 
defendant  $395*52,  besides  costs  ;  on  the  same  day  they  gave  notice 
thereof  to  plaintiff's  attorney  and  counsel,  Wm.  S.  Sears,  Esq.,  and  of 
the  amount  of  the  referees'  fees,  to  wit;  $90,  and  requested  said  Sears  to 
pay  the  same,  which  he  refused  to  do;  and  several  times  subsequently 
Sears  was  requested  to  pay  the  same,  which  he  declined  doing.  It  ap- 
pears the  bill  was  not  taxed,  and  the  amount  never  presented  to  Sears  in 
the  form  of  a  bill,  and  he  insists  the  amount  is  not  correct,  it  being  too 
much.  The  plaintiff  was  informed  by  Sears  of  the  amount  of  the  fees, 
but  did  not  fiimish  any  funds  to  pay  the  samel 

W.  W.  Campbell,  Counsel  for  Referees.  E.  Seeley,  AUyfor  Referees. 

J.  Edwards,  Plffs  Counsel.  Wm.  S.  Sears,  Plffs  Atty. 

Nelson,  Chief  Justice. — Held,  that  an  attorney  is  not  liable  for  the 
fees  of  referees.    Motion  denied,  with  costs. 


John  H.  Jones,  administrator  &c.  of  Henry  Jones,  deceased,  vs.  Harpebd 

V.  D.  Van  Epps. 

A  delay  of  three  years  in  moving  the  ooort  to  compel  payment  of  a  hill  of  costs,  is  con- 
sidered too  great;  the  motion  will  he  denied  on  that  ground. 

Motion  hy  jlaintiff  for  a  rule  or  order  requiring  the  defendant  to  pay 
a  taxed  bill  of  costs. — A  judgment  was  perfected  in  favor  of  Henry  Jones 
against  the  defendant  Van  Epps,  on  the  9th  July,  1836,  in  this  court,  on 
a  report  of  referees  for  $157*29  damages  and  costs.  Van  Epps  moved 
to  set  aside  the  report  of  the  referees,  which  motion  was  denied  at  July 
term,  1838.  On  the  19th  July,  1838,  plaintiflF*s  attorney  had  his  costs 
taxed  at  $76*67,  for  opposing  that  motion,  on  due  notice.  On  the  23d 
July,  1838,  Van  Epps  was  served  personally  with  a  copy  of  the  nJe 
denying  the  motion  to  set  aside  the  report  of  the  referees,  and  a  copy  of 
the  taxed  bill  of  costs.  Van  Epps  refused  to  pay  the  same  on  demand, 
and  ever  since  has  refused  to  pay  the  same;  and  the  plaintiff  alleges  the 
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bill  to  be  still  due  and  unpaid    In  September,  1838»  Henry  Jones,  the 

plaintiff,  died  intestate.    In  October  term,  1841,  the  original  judgment 

against  Van  Epps  was  revived  by  scire  facias,  in  favor  of  and  in  the 

name  of  John  H.  Jones,  iiis  adminbtrator;  no  part  of  the  costs  in  the 

taxed  bill  before  mentioned,  was  included  in  the  judgment  of  revival 

The  plaintiff  alleges  he  has  no  remedy  except  by  the  interposition  and 

order  of  this  court. 

M.  T.  Reynolds,  Plffs  Counsel.        J.  Koon,  Plffs  My. 

H.  V.  D.  Van  Epps,  Lefts  Counsel.  H.  V.  D.  Van  Epps,  My  in  pro.  per. 

Beardslet,  Justice. — Held  that  the  delay  was  too  great,  to  open  the 
matter  now,  the  motion  on  that  ground  must  be  denied. 

Decision. — Motion  denied,  without  costs. 


E.  DbWitt  Robinson  vs.  Robert  SiNCLAm. 

Tht  original  affidavit  accompanying  a  plea  must  beaerved,  a  copy  ia  nofa  complianoe 
with  the  rule.  A  general  affidavit  of  merita  moat  be  made  by  defendant  on  OMmiig 
to  iet  aside  default  jrc.  An  original  affidavit  of  merita  made,  to  annex  to  a  plea  will 
not  answer. 

Motion  by  defendant  to  set  aside  default  and  subsequent  proceedings 
for  irregulariiyy  with  costs. — ^This  suit  was  commenced  25th  December 
last,  by  declaration  containing  indebitatus,  money  and  merchandisei 
counts,  only,  with  copy  note  annexed  and  notice  that  it  was  the  only 
demand  for  which  the  suit  was  brought    On  the  14th  January  last, 
defendant's  attorney  prepared  plea  of  general  issue,  affidavit  of  merits, 
and  notice  of  set  off,  and  served  copies  thereof  on  plaintiff's  attorney  by 
putting  same  in  post-office  at  New  York,  directed  to  plaintiff's  attorney 
at  Albany,  and  paying  postage.    On  the  18th  of  January  last,  defend- 
ant's attorney  received  from  plaintiff's  attorney  through  the  post  office 
the  copy  plea,  affidavit  of  merits,  &c.,  which  he  had  served,  with  a  notice 
from  plaintiff's  attorney  that  he  could  not  accept  them,  inasmuch  as  the 
plea  was  not  accompanied  by  the  original  affidavit  required  by  the  rules 
and  practice  of  this  court    The  same  day  they  were  received,  defendant's 
attorney  annexed  the  original  affidavit  to  the  copy  plea,  and  returned 
same  by  mail  to  plaintiff 's  attorney.    On  the  24tb  of  January  last,  plaint- 
iff's  attorney  returned  the  same  to  defendant's  attorney,  with  a  notice 
that  they  came  too  late ;  the  defendant's  default  was  entered  previous 
to  the  18th  of  January,  the  day  on  which  defendant's  plea  &c.  were 
mailed  at  New  York.    The  defendant  has  annexed  to  his  moving  papers 
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the  original  affidavit  of  merits  to  annex  to  his  plea,  sworn  to  on  the  14th 
Jamiary  last,  and  has  no  other  affidavit  of  merits  for  this  motion. 

S.  Stevens,  Defts  Counfd.  F.  Sayrg,  Defis  AUy. 

M.  T.  Rbtnolbs,  Plffs  Counsel.  J.  Koon,  Plffs  JUty. 

Bbabdslet,  Justice. — Held,  thai  the  original  affidavit  should  have  ac- 
companied the  plea  served,  and  that  a  general  affidavit  of  merits  must  be 
made  on  the  motion. 

Decision, — Motion  denied  with  costs,  without  prejudice. 


HoKACE  How  et  al.,plaintifls  in  error  vs.  Tillt  Gilbert  et  al.,  defendants 

in  error. 

A  motion  to  Mt  aside  a  writ  of  eorror,  and  order  staying  proceedings,  made  after  two 
years  from  the  issuing  of  the  writ,  will  be  denied  with  oosts,  unless  sufficient  excuse 
in  o£Bued  fox  the  delay. 

Motion  by  defendants  in  error  to  set  aside  the  writ  of  error  ^  issued  in  this 
causey  and  to  set  aside  all  orders  to  stay  proceedingSy  and  to  recover  the 
costs  of  settling  the  bill  of  exceptions  thereiny  to  be  taxed, — ^This  cause 
originated  in  a  justices'  court  An  appeal  was  tried  at  the  Cattaraugus 
common  pleas  in  June  term,  1841,  and  a  judgment  rendered  for  the 
plainti£  Gilbert  et  al.,  against  the  defendants  How  et  al.,  for  $48*98 
damages,  which  was  perfected  fgr  the  damages  mentioned  and  $52*99 
costs,  on  the  10th  July,  1841.  A  bill  of  exceptions  was  subsequently  in 
January  term,  1842,  settled,  as  of  the  October  term  of  said  court  previous. 
No  further  proceedings  were  had  in  the  cause  until  October,  1842,  when 
an  execution  was  issued  on  the  judgment  to  the  sheriff  of  Cattaraugus 
county^  to  enforce  its  collection.  In  January,  1843,  the  defendants  got 
an  order  staying  proceedings  and  brought  a  writ  of  error  to  remove  the 
cause  to  this  court,  and  gave  notice  thereof  to  the  attorneys  for  defend- 
ants in  error.  The  writ  of  error  was  filed  on  the  9th  January,  1843.  No 
further  proceedings  have  been  had  in  said  cause  since.  The  defendants 
in  error  swear  that  they  never  received  any  notice  of  the  issuing  of  any 
writ  of  error,  and  the  judgment  is  still  due  and  unpaid. 

Wells,  Defts  Counsel,  J.  Burt,  Defts  Atty, 

A.  Taber,  Plffs  Counsel.  Fox  &  Wheeler,  Plffs  Attys. 

Beaedslet,  Justice. — Denied  the  motion  on  the  ground  of  delay,  no 
excuse  shown  for  not  moving  sooner. 
Decision. — ^Motion  denied  with  costs. 
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Nathaniel  P.  Martin  ys.  Bbc jamin  Odell. 

A  motion  for  an  •rder  to  rottraki  defiradftiit  fnm  connnittiag  wMte  on  piWBiaM^  inftbt 
deniod,  on  the  defendant^!  fully  denying  the  commiwion  of  waste* 

Motion  by  plaint^ /or  an  order  restraining  the  defendant  in  this  cause 
Jrom  the  commission  ofwastty  upon  the  land  or  fremiseSyfor  the  recovery 
of  which  this  suit  is  brought. — This  is  an  action  of  ejectment  for  about 
fifty  three  acres  of  land.    Issue  was  joined  on  the  21st  January^  1845. 
The  plaintiff  states  that  the  timber  on  the  premises  is  of  great  value- 
that  the  defendant  since  this  suit  has  been  commenced,  has  been 
and  still  is  committing  waste  upon  the  premises,  by  cutting  and  felling 
the  standing  timber  thereon;  and  that  the  defendant  has  frequently  told 
plaintiff  he  should  go  on  and  cat  down  what  timber  he  pleaaed  upon  the 
premises.    The  defendant  states  that  he  has  been  in  the  occupation  and 
possession  of  the  premises  for  twenty-seven  years  last  past,  under  claim 
of  title;  within  that  time  no  other  person  has  exercised  or  clmmed  to 
exercise  any  acts  of  ownership  over  the  premises,  until  within  a  year 
past,  when  plaintiff  claimed  the  same  under  a  title  from  some  person. 
The  defendant  states  he  is  the  owner  of  the  premises,  and  believes  no  one 
else  has  any  right  or  title  therein.    And  also  that  since  the  commence- 
ment of  this  suit,  defendant  has  committed  no  waste  on  the  premises  ;  he 
has  cut  down  and  carried  away  such  timber  as  was  necessary  for  his  fire 
wood  only.    And  fully  denies  that  he  has  committed  waste  on  the 
premises  at  alL 

J.  A.  Spbncbr,  Plffs  Counsel.       Davis,  Woodcock  &  Davis,  Plffs  .Sttys, 
A.  Tabbr,  Defls  Counsel.  Havner  &  Johnson,  Defts  Attys. 

Beardslet,  Justice^ — ^Denied  the  motion  on  the  ground,  that  the  de- 
fSsndant  had  fully  denied  the  commission  of  wastc^ 


Abel  Barker  plaintiff  in  error  vs.  Eliza  McBams  Administratrix,  &c, 

defendant  in  error,  and  one  other  cause. 

A  motion  denied  on  the  meritg  withont  any  leave  given  to  renew,  can  not  be  heaid  al 
a  aabiequent  term.  The  party  moving  in  inch  caaes,  ahoold  fint  move  to  open  or 
vacate  the  former  rule. 

Motion  by  plaintiff  in  error  to  set  aside  the  judgments  entered  up  in 
these  causes y  and  to  permit  the  plaintiff  in  error  to  be  let  in  to  an  argu^ 
ment  of  the  causes  upon  their  merits. — On  the  10th  February  last,  at 
the  February  special  term,  the  plaintiff  in  error  made  a  motion  in  these 
causes  for  the  same  purpose,  for  which  he  now  moves;  which  motion 
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was  denied  with  costs.  The  rule  entered  upon  the  decision  of  the  mo- 
ticm  reads  as  follows:  ^  After  hearing  ootmsel  for  both  paities  on  motion 
of  plaintiff  in  error  to  set  aside  the  judgments  entered  in  the  above  en- 
titled causes,  ordered  that  same  be  denied  with  seven  dollars  costs." 

M.  T.  Reynolds,  Plffs  Counsel.  Martin  &  Strong,  Plffs  Mtys. 

S.  Stevens,  Befts  Counsel.  W.  H.  Taggard,  Dejis  Atty. 

Beardslet,  Justice.— Denied  the  motion  on  the  ground  that  a  final 
rule  was  entered  at  the  last  special  term,  without  any  leave  given  to 
renew. 


The  People  ex  rel.  Henrt  W.  Koon  vs.  The  Judges  of  the  Court  op 

CoBiMON  Pleas  of  the  Count7  of  Rensselaer. 

An  alternatlTe  mandamus  allowed  to  th«  Court  of  Common  Pleas,  to  bring  up  th« 
question,  whether  a  party  to  a  suit  in  the  Common  Pleas  can  recover  taxed  costs  ob 
demurrer,  in  addition  to  twenty  dollars  costs  allowed  by  statute,  on  a  certiorari 
faffooght  up  from  a  Justice's  Court. 

This  vxLS  an  ex  parte  motion^for  an  alternative  mandamus  against  the 
defendants y  to  require  them  to  vacate  an  order y  denying  a  m44ion  of  the 
relator  as  defendant  in  error ^  for  a  retaxoHon  of  a  hill  of  costs  on  certv- 
ararijfrom  Justice^s  Court,  to  the  Common  Pleas. — The  facts  in  this  case 
appear  to  be,  that  one  Facks,  plaintiff  in  error,  removed  a  cause  from  a 
justice's  court  "wherein  said  Henry  W.  Koon  vras  defendant  in  error,  by 
certiorari^  to  the  court  of  Common  Pleas,  of  Rensselaer  county;  and  as« 
signed  error  in  fact,  to  which  Koon,  defendant  in  error,  demurred;  the 
demurrer  was  brought  to  argument  and  overruled  by  the  court.    The 
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plaintiff  in  error  made  out  his  bill  of  costs,  and  inserted  in  it  twenty 
dollars  costs  upon  certiorari  by  statute,  and  also  made  out  a  bill  of  costs 
on  the  demurrer  in  addition,  and  had  the  same  taxed,  including  the 
twenty  dollars  by  statute.  The  facts  in  the  case  were  admitted  before 
the  taxing  officer.  The  defendant  in  error  objected  before  the  taxing 
officer  to  ^1  of  the  bill,  except  the  gross  sum  of  $20.  The  taxing  officer 
overmled  the  objection  and  taxed  the  bill  at  $83*08.  The  defendant 
in  error  moved  for  a  retaxation  of  the  costs  before  the  court  of  Comm<m 
Pleas,  which  was  denied  with  costs,  on  the  15th  February,  1845.  The 
defendant  in  error  and  relator  insists  that  no  more  than  $20  costs  can  be 
taxed  under  the  statute,  on  certiorari,  from  justice's  court,  and  cites 
Zawe  of  1840,  p.  332,  \  12;  4  HUly  541;  19  Wend.,  56  and  68;  also, 
18  and  20  Wend. 
BfiiRnsLEY,  Justice. — Allowed  an  alternative  mandamus. 
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JosBsn  M068  vs.  John  Ratnoe  and  Charles  H.  Pora>. 

An  ftttonej  appearing  for  a  corporation,  defendant,  and  who  u  treated  as  •odi  tlmragk 
all  the  ttages  of  the  caaae,  without  any  proof  of  a  revocation  of  his  powera,  held  suf- 
ficient, to  deny  a  motion  to  set  aside  the  judgment,  for  irregularity  in  the  aerrioe  of 
the  process  on  the  corporation. 

Motion  by  defendants  to  set  aside  a  judgment  against  the  Rossie  Lead 
Mining  Company y  the  summons  therein  and  all  proceedings  thereon,  Jbr 
irregularity. — This  is  an  action  of  debt,  in  ^hich  the  plaintiff  seeks  to 
recover  of  the  defendants,  alleging  that  they  were  holders  of  stock  in 
the  Rossie  Lead  Mining  Company,  a  demand  alleged  to  be  due  by  the 
said  company,  under  the  provisions  of  the  act  incorporating  the  same; 
by  which  stockholders  are  made  liable  for  debts  of  the  company  after 
judgment  has  been  obtained  against  said  company  therefor,  and  an  exe- 
cution returned  unsatisfied.  The  suit  against  the  company  on  which  the 
judgment  mentioned  in  the  declaration  in  this  suit,  was  obtained,  was 
commenced  by  summons,  returnable  January  term,  1844,  and  was  served 
on  Nathan  S.  Pitkin,  who  defendants  allege,  had  ceased  to  be  an  officer 
and  director  of  said  company,  and  held  no  official  relation  to  the  com- 
pany whatever,  by  which  service  of  a  summons  on  him  became  legal, 
and  that  he  had  no  authority  to  act  for  said  company,  Pitkin  handed 
the  summons  to  an  attorney,  who  appeared  in  the  suit  for  the  company. 
The  defendants  allege  that  the  attorney  was  not  authorized  by  the  com- 
pany to  appear  in  the  suit  The  defendants  state  that  they  had  no  no- 
tice or  knowledge  of  the  judgment  or  of  the  suit  until  served  with  the 
declaration  in  this  cause,  on  or  about  the  28th  December  last,  and  allege 
that  this  suit  is  carried  on  for  the  benefit  of  one  Averell,  former  presi- 
dent of  said  company.  The  plaintiff  shows  that  the  suit  against  the 
company,  in  his  favor,  was  commenced  on  a  promissory  note  given  by 
the  company;  that  the  summons  was  sent  to  the  sheriff  of  St  Lawrence 
county,  with  directions  to  serve  it  on  some  of  the  officers  of  said  com- 
pany, according  to  statute.  The  sheriff  informed  plaintiff's  attorney, 
that  Pitkin  was  a  director  of  said  corporation,  and  the  only  one  upon 
whom  service  could  be  made,  and  the  only  one  who  had  not  sold  oat 
his  stock  therein.  The  plaintiff's  attorney  thereupon  moved  this  court 
at  the  December  special  term,  1843,  for  a  rule  granting  leave  to  serve 
the  summons  on  a  director  of  said  company,  which  was  granted;  and 
the  summons  was  subsequently  served  by  the  sheriff,  on  said  Pitkin,  in 
accordance  with  said  rule.  On  the  19th  January,  1844,  plaintiff's  at- 
torney received  a  notice  from  Ransom  H.  Gillet,  Esq.,  that  he  was  re- 
tained to  defend  said  suit,  and  was  treated  as  such  attorney  in  the  subse- 
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qnent  stages  thereof.  At  the  following  July  circnit  of  St  Lawrence 
eountjy  a  yerdict  on  an  inquest  was  taken  against  the  corporation  and 
judgment  thereupon  entered;  there  were  five  suits  commenced  against 
the  corporation,  three  of  which  were  defended;  in  the  other  two  judg- 
ments by  default  were  taken  against  the  company;  the  process  in  each 
of  the  suits  were  served  on  said  Pitkin,  and  said  Gillet  appeared  as 
attorney  for  said  corporation  in  each  of  them. 

A.  Taber,  Defts  Counsel.  G.  C.  Goddabd,  Defts  Mty. 

J.  A.  Sfencer,  Plffs  Counsel.        Spencer  &  Kebnan,  Plffs  Mty. 

Beardsley,  Justice. — Denied  the  motion,  on  the  ground  that  the  Rossie 
lead  mining  company  had  appeared  by  attorney,  and  there  was  no  evi- 
dence to  show  that  his  powers  had  been  revoked. 

Decision — Motion  denied  with  seven  dollars  costs  to  plaintiflf 's  attor- 
neys, in  this  suit,  and  with  seven  dollars  costs  to  plaintiff's  attorneys,  in 
the  suit  against  the  company. 


Th£  Pbofle  ex  rel.  Joseph  R.  Jones  vs.  the  Judges  op  the  Dvtchbsb 

Common  Pleas. 

Aa  attarmtive  raandamnt  allowed  to  brins  up-the  quettioii,  whether  the  common  pleae 
have  jnriidietion,  to  make  an  order  for  coats  a^nst  an  appellant  where  they  decide 
to  dismits  the  appeal  irom  a  juttioe^a  judgment,  on  the  ground  they  hare  no  juriadic- 
tion;  because  the  justice^i  judgment  is  yoid. 

Motion  ex  parte  by  relator  Jbr  a  mandamus^  to  require  the  defendants 
to  vacate  an  order  for  costs  made  by  them  at  the  last  February  term^ 
against  the  relator. — The  facts  are  as  follows:  On  the  30th  July,  1843, 
one  Peter  A.  Stickle  commenced  a  suit  before  a  justice  of  the  peace  of 
the  county  of  Dutchess,  by  summons  against  said  Joseph  R,  Jones;  the 
cause  was  tried  on  the  9th  day  of  August,  1843;  the  justice  five  days 
thereafter,  to  wit,  on  the  14th  of  August,  rendered  judgment  in  favor  of 
said  Stickle  against  said  Jones,  for  ninety-eight  dollars  damages  and  the 
costs  of  suit.  Jones  procured  the  cause  to  be  removed  to  the  Dutchess 
common  pleas  by  an  appeal,  and  at  the  last  February  term  of  said  court, 
on  the  3d  day  of  February,  1845;  the  cause  was  moved  for  trial  by  the 
plaintiff  Stickle;  the  defendant  moved  that  the  appeal  be  dismissed  because 
the  court  had  no  jurisdiction;  the  original  judgment  as  rendered  by  the 
justice  being  void;  which  motion  prevailed,  and  the  court  refused  to  hear 
the  trial  of  the  cause  on  that  ground.  At  a  subsequent  day  of  said  court 
during  the  same  term,  the  plaintiff's  attorney  moved  for  an  order,  that 
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drfendairt  Jones  pay  the  costs  of  the  appeal,  which  was  opposed  by 
defendant's  attorney,  on  the  ground  that  tlie  coart  had  no  jurisdiction  of 
the  parties,  for  any  purpose,  except  the  motion  to  discontinue  the  ap- 
peal. The  court  granted  the  motion,  and  ordered  defendant  to  pay  the 
appellee's  costs  of  the  appeal,  and  also  the  appellee's  costs  of  opposing 
the  motion  to  dismiss  the  appeal,  and  the  appellee's  costs  of  making  the 
motion  for  costs. 

8.  Stbtbns,  Rdator's  CotmseL  G.  Dean,  RduM't  My. 

BsABDSLET,  Justice. — Ordered,  that  an  altematiye  mandamus  issue. 


Eliphalet  Tdiixr  and  Benjamoi  F.  CsArr  vs.  Our  C.  Ibyin. 

A  aheriff's  sale  was  set  aside,  and  new  fi.  fa.  allowed  to  issue,  where  a  general  agent 
of  the  receiyer,  of  the  plaintiA^  estate,  bid  off  the  premises  at  sheriff ^s  sale  for  ths 
benefit  of  the  receiver,  on  an  execution  in  ftror  of  the  plaintifis  against  the  defendant, 
whose  premises  were  sold ;  the  agent  having  been  incorrectly  informed  as  to  prior  in- 
cumbrances, by  the  sheriff,  at  the  day  of  sale,  on  whom  he  relied  for  information. 

Motion  at  the  last.  October  term  to  sd  aside  sheriff '«  sale  and  stibsequent 
proceedings,  and  for  new  execution  on  the  following  /acts : — ^The  plain* 
tifli  on  the  30th  July,  1841,  recovered  a  judgment  against  the  drfendant 
for  $206*96.    Execution  was  issued  to  the  sheriff  of  Chautauque  county 
August  30th,  following :  Craft  was  nominal  plaintiff  only;  Tinker  be- 
came insolvent  on  or  about  the  23d  day  of  May,  1840,  and  made  an 
assignment  of  all  his  property  for  the  benefit  of  his  creditors.    A  bill 
was  filed,  and  Henry  Keep  was  appointed  receiver  of  the  property  and 
effects,  on  or  about  the  31st  day  of  March,  1842.    The  said  receiver 
took  possession  of  said  property  as  such  receiver,  and  of  the  said  judgment 
and  execution.    Chancey  Tucker  was  appointed  the  receiver's  agent, 
and  took  charge  of  said  judgment  and  execution  and  had  the  whole  con- 
trol of  it;  said  agent  directed  the  sheriff  to  proceed  on  the  execution 
and  close  it  up  by  sale  of  the  defendant's  property  if  any  could  be  found, 
if  not  to  return  it;  on  the  19th  day  of  August,  1842,  said  sheriff  informed 
said  agent  that  the  sale  of  certain  real  estate  of  defendant's  was  to  take 
place  on  said  execution  immediately — on  that  day,  and  desired  the 
agent  to  attend  and  bid  upon  the  same,  for  the  receiver.    Said  agent 
knew  nothing  of  the  sale  till  so  informed  on  the  day  of  sale;  when  said 
agent  arrived  at  the  place  of  sale,  which  was  atMaysville  in  said  county, 
a  few  rods  from  the  clerk's  office  of  said  county,  where  said  agent  was 
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aiteiiiUiig  court,  tke  hour  of  sale  had  passed^  and  the  sheriff  had  actually 
qpened  the  sale,  said  agent  then  enquired  of  the  sheriff  whether  the  prot 
perty  was  inGumbered,  the  sheriff  replied,  the  only  incombrance  was  a 
balance  due  upon  a  mortgage  to  John  Jacob  Astor,  of  about  $2000. 
Said  agent  told  the  sheriff  he  wished  to  know  exactly  about  the  incum- 
brances before  bidding,  and  suggested  a  postponement  of  the  sale  until 
the  necessary  examination,  as  to  incumbrances,  could  be  made;  the 
sheriff  replied  that  he  had  made  a  full  examination  as  to  incumbrances, 
and  knew  all  about  it,  and  that  agrat  could  not  get  as  much  infiDrma- 
tion,  as  to  the  incumbrances,  by  examining  the  records  as  he  the  sheriff 
had;  ibr  the  reason  that  the  records  would  not  show  what  incumbrances 
had  been  paid,  and  that  he,  the  sheriff,  had  obtained  his  information  by 
enquiiy  from  the  proper  sources — that  all  the  incumbrances  had  been 
paid  except  the  balance  above  mentioned.    Said  sheriff  also  said  to  said 
agent  that  said  balance  would  undoubtedly  be  paid  by  the  defendant, 
before  the  time  of  redemption  on  the  sheriff  ^s  sale  would  expire;  the 
agent  knew  that  the  land  was  worth  more  than  the  said  balance  and  the 
execution;  the  receiver  knew  nothing  of  the  property,  and  the  agent 
had  the  sole  direction  of  the  execution,  and  he  knew  nothing  of  the  in- 
cumbrances, except  what  the  sheriff  told  him;  th^  sheriff  knew  of  no 
other  incumbrances  except  the  said  mortgage;  the  said  agent  gave  up 
any  further  attempt  at  postponement,  and  bid  off  the  land  for  the  amount 
of  the  execution,  and  took  the  sheriff's  certificate  to  the  said  receiver. 
Said  agent  supposed  the  land  would  be  redeemed.    At  October  term  of 
Chautauque  common  pleas,  the  sheriff  told  said  agent  that  the  defendant 
had  not  redeemed,  and  the  said  agent  then  learned  for  the  first  time  that 
there  was  another  mortgage  on  said  premises  of  over  $13,000,  prior  to 
said  judgment  and  execution,  and  the  land  was  then  advertised  for  sale 
on  said  mortgage,  for  the  4th  day  of  November,  1843.  And  the  mortgaged 
premises  were  not  worth  over  fSOOO.    Said  agent  bid  off  the  land  in 
good  faith,  and  as  he  believed,  for  the'  best  Jnterests  of  his  principal. 
Irvin  was  a  man  of  property,  and  said  agent  supposed  for  that  reason  the 
land  was  not  incumbered,  and  that  said  defendant  would  redeem;  and  he 
also  supposed  the  sheriff  knew  all  about  the  property  from  his  having  for 
some  time  been  sheriff  or  deputy,  and  his  having  done  business  with 
defendant;  said  mortgages  were  recorded  in  said  clerk's  office,  and  said 
premises  were  sold  on  said  mortgages  for  $8000.    Now  unless  said  sale 
is   set  aside  the  judgment  and  execution  will  be  lost.    The  papers 
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for  the  motion  were  served  on  drfendant  in  Pennsylvania,  where  he 

resides. 

C.  Tucker,  Plffi  Atty.  A.  Hazeltink,  Defts  Mty. 

Nelson,  Chief  Justice.— Granted  the  motion  on  payment  of  costs  of 
opposing  motion. 


The  People  ex  rel.  Alexandee  D.  Clark  vs.  the  Jxhwes  of  Essex 

Common  Pleas. 

Motion  by  the  relator  on  fling  aUemaJtive  mandamuSy  4rc.,  for  per- 
emptary  mandamus  to  compel  the  defendants  to  try  cause. 

E.  Pearson,  Relators  Counsel.  M.  T.  Clouth,  Relators  Jltty. 

A.  C.  Hand,  De/ls  Counsel. 

Beardslet,  Justice. — Denied  the  motion  because  the  alternative  writ 
was  served  in  vacation,  without  prejudice  or  costs. 

Rule  accordingly. 


George  G.  Wilder  et  al.  vs.  Benjamin  Wheeler. 

Under  the  39th  rule,  a  recorder  has  no  power  to  grant  an  order  enlarg^ing  time  to 
serve  papers  4^.,  upon  which  to  move  to  set  aside  a  report  of  referees,  and  staying 
proceedings,  within  four  days  from  the  signing  and  filing  the  report.  A  circnit  judge 
has  no  power  to  grant  such  an  order  after  four  days  from  the  signing  and  filling  the 
report. 

Motion  by  defendant  to  set  aside  the  judgment  entered  upon  the  report 
of  the  referees  in  this  cause,  or  that  the  defendant  have  leave  to  move  at 
the  next  term,  to  set  aside  the  said  report  of  referees  made  and  JUed 
therein. — This  cause  was  referred  by  stipulation,  to  three  referees,  who 
after  having  heard  the  testimony  &c.  therein,  made  their  report  on  the 
30th  day  of  January  last,  in  favor  of  the  plaintifis.  On  the  same  day, 
30th  January  last,  the  report  was  filed  and  rule  for  final  judgment  there- 
on entered.  And  on  the  31st  January  last  judgment  record  therein  was 
filed.  On  the  1st  day  of  February  last,  defendant's  attorney  procured 
an  order  from  A.  B.  Olin,  Esq.  recorder  of  the  city  of  Troy,  giving  the 
defendant  thirty  days  to  prepare  and  serve  afiidavits  and  papers  for  a 
motion  to  set  aside  the  report  of  the  referees,  and  staying  plaintifi'  pro. 
ceedings  in  the  mean  time;  a  copy  of  which  order  was  served  on  plaint- 
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ifi*  attoraeys,  on  the  1st  day  of  February  last.  On  the  fith  day  of  Fe- 
bruary last,  defendant's  attorney  obtained  an  order  in  this  cause  and  one 
other,  firom  A.  J.  Parker,  Esq.,  circuit  judge,  giving  defendant  thirty  days 
in  ivhich  to  make  and  serve  aflSdavits  and  other  papers  for  a  motion  to 
set  aside  the  report  of  the  referees  in  this  cause,  and  staying  plaintiA* 
proceedings  in  the  mean  time.  A  copy  of  said  last  order  was  served  on 
the  plaintiff'  attorneys  on  the  6th  February  last  Defendant's  attorney 
prepared  the  affidavits  and  papers  for  the  purpose  of  moving  this  court  to 
set  aside  the  report  of  the  referees  aforesaid;  and  on  the  24th  February 
last,  served  same  on  plaintiflb'  attorneys,  together  with  a  notice  of  motion 
for  the  next  May  term  of  this  court  Defendant's  attoruey  gives  as  an 
excuse  for  not  serving  the  affidavit  and  papers  to  set  aside  the  report  of 
^e  referees  within  four  days  from  the  signing  and  filing  the  same,  that 
the  testimony  was  voluminous,  and  there  was  not  sufficient  time;  and  he 
therefore  procured  the  first  order,  of  the  recorder,  extending  the  time; 
and,  for  greater  precaution,  subsequently  obtained  and  served  the  order 
of  the  circuit  judge  as  before  stated. 

S.  Stevens,  Defls  Counsel.  C.  D.  Sheldon,  Defls  My. 

E.  Pearson,  Plffs  Counsel.  Pearson  &  Church,  Plffs  Mys. 

Beaedslet,  Justice. — Held  that  under  the  39th  rule,  both  orders  were 
a  nullity.  The  recorder  had  no  power  to  make  an  order  for  that.purpose 
within  four  days;  and  after  the  four  days  had  expired,  the  circuit  judge 
had  no  power  to  grant  a  similar  order;  but  allowed  the  service  of  de- 
fendant's papers  for  the  motion  to  set  aside  the  report  to  be  deemed  good 
service,  on  payment  of  $7  costs  of  opposing  this  motion  in  twenty  dBjs* 
and  that  plaintifis  have  twenty  days  thereafter  to  serve  counter  affidavits^ 
Judgment  to  stand  as  security. 
Rule  accordingly. 


John  Churchill  Coffino,  President  of  the  Salisbury  Iron  Company,  Vfc 

Anthony  I.  Tripp. 

A  pUintiff  will  not  be  allowed  to  amend  bis  declaration  sabetantially  changing  the  plain- 
ti  A,  after  iesne  joined,  and  the  canse  has  been  noticed  for  trial :  his  proper  course  if 
to  discontinne  the  suit,  and  oommenoe  anew. 

JHctum  by  plaintiff  far  leave  to  amend  his  declaraHon  in  this  cause  in 
this  particular,  to  wit,  that  the  name  of  "  John  Churchill  Coffing,  presi- 
dent of  the,"  he  stricken  out  of  the  same.—  It  appears  that  issue  was 
joined  m  this  cause  on  the  6th  August  last,  and  noticed  {(x  trial  at  the 
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DutcbciK  circoH  bx  the  seoond  Monday  of  Ootober  ia$t:  was  oot  tried  for 
"want  of  time.    Some  tim/e  id  January  last,  plaiotiff 's  attoroiey  a[^lied  to 
defendeot's  attorney  for  leave  to  amend  bis  declaration  as  to  the  name  of 
the  plaintiff;  to  which  defendant'^  atjtorney  refused  to  consent 
M.  T.  RsYMOLns,  Plffs  Coumel.  R.  Peck,  Plffs  My. 

S.  Steyems^  D^  Counsel,  William  £no,  J>e/2«  My» 

BeabdslsT}  Justice. —  Thought  there  could  no  precedent  be  found  for 
allowing  the  plaintiff  to  amende  by  substantially  changing  a  party  to  the 
suitj  under  such  circuinstances.  The  proper  way  for  plaintiff  would  be, 
to  discontinue  the  suit  and  commence  anew- 

Motion  denied  with  costs. 


Th£  Psople,  ex  rel.  Lemon  Thomson,  vs.  The  Boabd  of  Supsbtdobb 

OF  THE  County  of  Waeren. 

An  alternative  mandamus  will  not  be  allowed,  to  require  the  board  of  superviaors  to  audit 
and  allow  a  county  luperintendent  of  common  schools,  for  his  time  in  attending  a  state 
convention  of  county  superintendents,  or  county  convention  of  town  siqierintendenta 
and  teachers  of  common  schools.  It  is  a  question  where  the  hoard  of  supervisors  have 
full  jurisdiction. 

This  was  a  motion  hy  the  relator  for  a  mandamtts  to  the  board  of  su^ 
fervisors'of  Warren  county ,  on  the  following  facts, — It  appears  the  relator, 
Thomson,  was  appointed  by  said  board  of  supervisors,  superintendent  of 
common  schools  in  and  for  said  county  of  Warren,  on  the  16th  Novem- 
ber,  1843.    At  the  regular  meeting  of  the  board   in  November  last, 
Thomson  presented  his  account  for  services  as  such  superintendent  ren- 
dered during  the  year  previous.    In  the  account  were  the  two  following 
items,  to  wit :  ^'  Twelve  days  occupied  in  going  to,  attending,  and  re- 
turning from  the  state  convention  of  county  superintendents  of  common 
schools,  holden  at  the  city  of  Rochester  in  the  month  of  May  last,  at  ^2 
per  day,  $24*00 ;  two  days  in  attending  a  county  convention  of  town 
superintendents  and  teachers  of  common  schools,  holden  at  Warrensburgh 
in  the  county  of  Warren,  in  the  month  of  October  last,  at  $2  per  day, 
$4*00."    The  board  of  supervisors  rejected  the  two  charges,  amounting 
to  $28,  as  illegal,  und  refused  to  audit  and  allow  the  same.    Thomson 
states  that  his  actual  disbursements  were  over  $26]  and  on  rejection 
by  the  board  of  said  accounts,  he  immediately  wrote  to  the  superintend 
dent  of  common  schools,  S.  Young,  Esq.,  in  relation  to  them,  who  re- 
turned an  answer  that  he  was  clearly  of  opinion  that  the  charges  should 
be  allowed  by  the  board  of  supervisors :  they  were  duties  recommended 
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and  ^>prDted  by  tbe  ofieial  instnietioiui  of  file  department ;  and  in 
attesdaace  updn  these  conventions,  be  was  engaged  in  the  strict  per- 
finnnance  of  tbe  duties  prescribed  'bj  law.  At  an  adjourned  meeting  of 
tbe  board,  bdd  in  December  last,.  Thomson  preHented  tbe  lett^  from  tbe 
superintendent,  and  renewed  his  claim  ;  which  was  again  rejected  and 
Asaflowed  bj  tbe  board. 

M.  T.  Reynolds,  Cotmset.  H.  H.  WiNo,  RdaSors  My. 

Beabdslet,  Justice. — ^Thought  tins  court  should  not  interfere;  it  was 
a  question  of  which  the  board  of  supervisors  had  full  jurisdiction. 
Motion  denied. 


Charles  H.  Anthony  vs.  Collin  Dunbar. 

A  plaintiff  on  appUcation  to  the  court^  was  permitted  to  issoe  a  new  ca.  sa.  or  fi.  fa. 
against  defendant ;  after  a  suit  had  been  brought  against  the  sheriff,  for  the  escape 
of  defendant,  from  the  jail  limits,  on  the  first  fi.  fa.  j  in  which  sifit  the  sheriff  suc- 
ceeded. 

Motion  by  plaintiff  at  last  Odobet  term  for  leave  to  issue  a  new  ca,  sa. 
orJLJcLy  in  this  cause,  on  the  fbllomng  facts. — An  execution  was  issued 
to  sheriff  of  Rensselaer  about  the  1st  daj  of  November,  1842.  Said  sheriff 
arrested  the  defendant  in  that  month,  and  had  him  on  the  jail  liberties; 
on  tbe. 20th  daj  of  June,  1843,  supposing  that  defendant  was  off  the 
limits,  a  suit  was  commenced  against  the  sheriff  for  such  escape;  which 
suit  was  tried  and  the  sheriff  succeeded  on  two  grounds  only.  1.  That 
there  was  no  proof  of  escape  such  as  would  charge  the  said  sheriff.  2. 
That  said  Dunbar  had  returned  to  the  limits  before  suit  brought.  Said 
judgment  is  in  full  force  and  unpaid. 

ijViLLAKD  AMD  Ravmokd,  Plffs  Mtys.  A.  B.  OuN,  BefU  Jttty. 

Nelson,  Chief  Josticci — Granted  the  motion  for  a  new  ca.  sa.  or  &  fa. 
Rule  aceordingly. 


Robert  Eldbr  vs.  Maru  S.  Booardus,  Executrix,  &c. 

A  drcait  judge  has  no  jnrisdicticm  in  making  an  order  for  the  disoovery  of  books,  papers, 
4rc.,  dwring  the  n$non  ofihi  Smpnmt  Court. 

Motion  by  defendctnt  to  vacate  or  qualify  an  absolute  order  requiring 
defendant  to  produce  and  deposit  books,  papers,  jrc,  for  inspection,  on  a 
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peHiion  made  6y  flaini^  under  the  statutej^At  appears  that  an  alterna- 
tive order  was  made  in  this  cause,  by  Wm«  Kent,  circuit  judge,  on  the 
22d  January,  1846;  requiring  defendant  to  deposit  books,  papers,  fcc, 
mentioned  in  the  plaintiff's  petition,  or  shew  cause  before  the  circuit 
judge,  &c.  On  the  31st  January,  1845,  an  absolute  order  was  made  by 
said  circuit  judge,  making  the  same  requisition  of  defendant  as  in  the 
alternative.  It  was  insisted  by  defendant's  counsel  that  the  circuit  judge 
had  no  jurisdiction — ^this  court  was  in  session  at  the  date  of  both  orders; 
and  cited  2  R.  S.,  199,  §  23;  18  Wend.,  629. 

N.  B.  Blunt,  De/is  Counsd.  Cbas.  Paget,  DeJU  My. 

N.  Hill  Jr.,  Plffs  Caumd.  McCoun  and  Clark,  P^s  Mys. 

Beardslet,  Justice. — ^The  authorities  are  full  to  the  point,  that  the 
circuit  judge  had  no  jurisdiction.    The  motion  muSt  be  granted. 

Decision. — ^Motion  granted  to  vacate  the  order  of  31st  January,  1845. 


William  A.  Bell  vs.  Willum  Robinson. 

Under  tlw  set,  in  Session  Laws,  1841,  giving  parties  in  causes  leave  to  more  for  judg- 
ment as  in  case  of  non-snit,  before  the  circuit  jndge  of  the  first  circnit,  when  ths 
parties  and  attorneys  all  reside  in  the  city  and  county  of  New  York ;  held,  that  the  act 
does  not  conclude  the  moving  party,  he  may  make  such  motion  at  special  term. 

Motion  by  defendant  for  judgment  as  in  case  oj  non-suit.  This  fnioHon 
toas  ordered  to  stand  over  to  the  next  special  term,  with  liberty  to  >erve 
additional  papers. — ^It  appears  by  the  papers  in  this  cause,  that  the  parties 
and  attorneys  in  the  cause  all  reside  in  the  city  and  county  of  New  York, 
and  the  question  was  raised,  whether  the  defendant  was  not  bound  to 
make  his  motion  before  the  circuit  judge  of  the  1st  circuit  in  such  a  case, 
under  the  act  in  Session  Laws,  1841. 

H.  Dresser,  2>e/2y  Counsel.  A.  G.  Ransom,  Defts  My. 

Mr.  Bell,  Plffs  Counsel.  Bell  and  Coe,  Plffs  Mys. 

Beardslet,  Justice. — ^Held,  that  although  the  motion  might  have  been 
made  before  the  circuit  judge,  under  the  act  referred  to,  yet  it  did  not 
conclude  the  moving  party;  he  might  make  it  at  the  special  term. 
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JoBN  Van  NBfl8»  Jr.^  Hbnet  Nichols^  Ho&acb  Bates  and  .  James  BIat. 

A  motiofi  finr  a  perpetual  ftay  of  execution  on  the  ground  the  judgment  Hu  been  paid, 
ifiU  be  denied  with  eoets,  where  the  grounds  axe  folly  met  or  explained  by  the 
opposing  papen. 

Motion  by  S.  /.  Penninuinjbr  a  perpdtud  stay  of  the  execution  usu$d 
to  the  sheriff^  of  the  county  of  Waynes  upon  a  judgment  in  this  cause 
rtoovered  October  21,  1839. — ^Penoiman  swears,  that  he  recovered  a 
judgment  in  this  court  against  Nichols  and  Bates,  two  of  the  defendants 
in  this  suit,  for  (346*05,  on  the  15th  November,  1839.    Execution  was 
issued  thereon  26th  November,  1842,  and  delivered  to  the  sheriff  of 
Wayne  county,  who  levied  on  and  sold  three  lots  of  land  in  the  village  of 
Palm}rra,  which  belonged  to  defendant  Nichols,  and  they  were  purchased 
by  said  Penniman.    The  time  of  redemption  has  expired  and  no  one  has 
redeemed.    About  three  weeks  since  Penniman  learned  that  the  present 
sheriflT  of  Wayne  county  had  advertised  for  sale  the  said  lots  above 
mentioned  (purchased  by  him  as  aforesaid),  by  virtue  of  an  execution 
in  this  cause,  issued  on  the  judgment  which  was  recovered  2ist  October, 
1839.     The  plaintiff  in  this  cause  informed  said  Penniman  that  Nichols 
the  defendant  had  paid  him  a  large  sum  on  the  judgment  soon  after  it 
was  recovered,  and  subsequently  the  defendant  James  May  paid  the 
balance  of  the  judgment,  and  to  whom  plaintiff  gave  a  satisfaction 
thereof  in  full    That  some  time  in  the  latter  part  of  the  year  1844, 
plaintifi*  sold  the  judgment  in  this  cause  to  Geo.  W.  Cuyler,  Esq.,  for 
(20.    Henry  Nichols,  one  of  the  defendants,  swears  that  the  draft  upon 
which  this  judgment  was  obtained,  was  given  by  him,  as  a  loan  to  J.  B. 
Parsons  &  Co.,  of  whose  firm  James  May,  one  of  the  above  named  de- 
fendants, was  a  member,  with  the  understanding  that  said  J.  B.  Parsons 
&  Co.  should  pay  the  same,  before  the  draft  became  due.    Parsons  ft  Co. 
failed,  and  on  the  1st  November,  1839,  soon  after  the  judgment  in  this 
cause  was  recovered,  Nichols  entered  into  a  written  agreement  with  the 
plaiqtiff  to  pay  the  amount  of  the  judgment  by  installments,  and  if  the 
amount  was  collected  by  the  plaintiff  out  of  either  of  the  other  defendants, 
Nichols  should  be  credited  the  amount  collected.    Nichols  states  that  he 
paid  to  plaintiff*  on  the  agreement  the  whole  amount  except  about  flOO. 
In  opposition  to  the  motion,  Van  Ness,  the  plaintiff*,  swears,  that  he  never 
said  to  Penniman  that  he  had  executed  and  delivered  to  James  May  a 
satisfaction  in  full  of  the  judgment  in  this  cause;  that  he  never  executed 
and  delivered  to  James  May  or  any  orher  person  a  satisfaction  of  said 
judgment.    On  or  about  the  6th  June,  1842,  he,'  in  consideration  of  $30 
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noeiTed  from  said  May,  executed  and  ddiinerad  to  bim  a  veiease  of 
individual  liability  on  said  judgment  under  the  statute  as  a  joint  partner. 
Oa  the  Ist  November  1839,  be  made  an  ammgeineiit  with  said  KiGb(ds 
as  above  stated,  that  he  took  property  of  said  Nichols  under  said  agree- 
ment for  f  150,  which  did  nol  turn  out  to  be  worth  over  f  90 ;  be  was 
induced  to  take  the  property  at  that  rate  in  consideration  that  Nichob 
would  pay  the  balance  in  cash.    He  aft^wards  received  fix>m  Nichob 
dieese  and  pork  of  the  value  of  about  ^^'dO  which  is  all  he  ever  re- 
ceived £x>m  said  Nichols;  that  he  sold  the  judgment  to  Geo.  W.  Guykr 
about  the  26th  November,  1844,  with  the  consent  and  advice  of  said 
Nichols.    Since  this  motion  has  been  noticed,  plaintiff  states  he  called  on 
said  Nichols  who  was  unable  to  show  any  evidence  of  any  payments 
beyond  the  amount  he  (plaintiff)  has  stated.    A  copy  of  the  execotioD 
issued  on  this  judgment  was  produced,  and  by  the  levy  endorsed,  the 
dieriff  is  directed  to  collect  $363.30  with  interest  from  the  21st  October, 
1839,  deducting  |150  paid  by  the  defendant  Nichols  1st  May,  1840,  and 
$30  paid  by  defendant  James  May,  6th  June,  1842. 
Ibi  Harsis,  Pmkniman's  Counsel.    Habbis  &  Shepir]),  JUiytfw  S.  J.  P* 
R.  W.  Pbckham,  Cuylef^s  Counsel.  Gsa  W.  Cutleb,  .3tly  in  pro.  per. 

Bbaedsley,,  Justice^ — ^The  grounds  on  which  the  motion  was  made  are 
fully  met  by  the  opposing  affidavits,  and  disproved  or  explained  so  as  to 
show  that  they  are  without  any  substantial  foundation.  The  arrange- 
ment with  Nichols  was  not  performed  on  his  part,  and,  therefore,  has  not 
canceled  the  judgment  As  far  as  I  see  the  judgment  is  in  force  for  tbe 
amount  directed  to  be  made  by  the  execution,  and  the  motion  must  be 
denied  with  costs. 

Rule  accordingly. 


Peter  D.  Hugenin  vs.  Henrt  F.  Granger. 

A  delay  of  ten  monthB  from  the  entry  of  judgment  as  in  case  of  non-suit,  is  fiital  U> 
plaintiiT,  irho  seeks  on  motion  to  be  let  in  to  try  the  cause  on  the  merits. 

Motion  by  plaintiff  to  set  aside  the  judgmenty  as  in  case  ofnon^swiy  tn 
this  causey  and  all  proceedings  on  the  pari  of  the  defendant  subsequent  to 
a  stipulation  of  FAruary  4,  1844. — ^This  action  was  commenced  in  as- 
sumpsit, 29th  March,  1839  ;  venue  laid  in  Albany  county;  issue  joined 
30th  April,  1839.  The  cause  was  several  times  noticed  for  trial  by 
plaintifPs  attorney's,  for  the  circuit  courts  held  in  and  for  the  county  of 
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Albany,  but  not  brought  on  to  trial,  for  the  reason  of  the  absence  of 
material  witnesses  for  plaintiff,  and  some  times  put  over  by  consent  and 
arrangement  with  defendant's  attorneys,  and  for  the  reason  of  the  delay 
in  getting  return  to  a  commission  issued  by  plaintiff  to  take  the  testimony 
of  a  witness  residing  in  Illinois.  On  the  4th  February,  1844,  (the  cause 
then  never  having  been  brought  to  trial),  plaintiff's  attorneys  gave  to 
defendant's  attorneys  a  stipulation  to  try  the  cause  at  the  April  circuit 
1844,  or  of  default  thereof  defendant's  attorneys  might  enter  up  judgment 
as  in  case  of  non-suit  The  cause  was  not  brought  to  trial  at  said  April 
circuit,  plaintiff's  attorneys  not  having  received  a  return  to  said  commis- 
sion; and  in  April,  1844,  after  the  circuit  defendant's  attorneys  entered 
up  judgment,  as  in  case  of  non-suit,  in  pursuance  of  the  stipulation  afore- 
said, and  on  the  16th  April  served  on  plaintiff's  attorneys  a  copy  of  the 
bill  of  costs,  with  notice  of  retaxation.  In  December,  1844,  plaintiff's 
attorneys  received  the  commission  and  testimony  therewith  from  Illinois, 
and  immediately  applied  to  defendant's  attorneys  to  waive  the  judgment 
and  permit  them  to  try  the  cause,  which  the  defendant's  attorneys  declined 
doing.  Plaintiff  states  the  testimony  is  important  and  material  for  him 
on  the  trial  of  the  cause  ;  papers  for  this  motion  were  served  10th  Feb* 
ruary  last 

S.  M-  Woodruff,  Plffs  Cotmsel.    Woodruff  &  Hawley,  Plffs  Jittys. 

P.  Caoger,  Defts  Counsel,  Caooer  &  Stevens,  Defls  Attys. 

Beardslet,  Justice. — Judgment  as  in  case  of  non-suit  was  perfected  in 
April,  1844,  of  which  the  plaintiff's  attorneys  then  had  notice.  They 
took  no  step  to  get  rid  of  that  judgment  until  February,  1845;  this  delay, 
to  say  nothing  of  other  difficulties  in  the  way  of  the  motion,  is  fatal. 

Motion  denied,  with  costs. 


LiNU  P.  Kennedy  vs.  Joseph  Newsom. 

A  certioreri  biDoght  to  remove  a  cause  from  the  common  pleas  to  this  court  must  he 
filed  tight  days  before  the  first  term  at  which  the  issue  could  be  tried,  after  iesne  joined, 
otherwise  defendant  must  pay  costs. 

Motion  by  plaintiff  to  quash  the  certiorari  issued  in  this  came. — ^The 
action  is  covenant;  brought  in  the  common  pleas.  Issue  joined  October 
20y  1844,  in  time  to  have  been  noticed  for  the  last  December  term  of  the 
Steuben  conunoa  pleas.  By  a  written  stipulation  the  cause  was  referred 
to  a  sole  referee^  on  the  7th  December  last.  The  referee  appointed  the 
19th  of  February  last  for  a  hearing.    On  the  24th  Januaiy  last  plaint- 
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iff's  attorney  served  defendant's  attorney  with  notice  of  said 
About  1st  February  last,  notice  was  served  on  plaintiff's  attorney  by 
defendant's  attorney  that  the  cause  was  removed  by  certiorari  into  this 
court  Costs  had  been  made  in  noticing  and  preparing  for  hearing, 
before  notice  of  the  certiorari  was  served,  which  had  not  been  paid  by 
defendant,  or  offered. 

Wm.  M.  Hawley,  Plffs  Counsel.  Wm.  M.  Hawley,  Plffs  My. 

0.  Allen,  Defls  Counsel.  J.  K.  Hale,  De/is  Jltty. 

Beakdsley,  Justice. — ^Decided  the  motion  upon  the  case  in  19  Wend., 
647,  which  is  precisely  parallel.  That  a  certiorari  must  be  filed  eig/d 
days  before  the  first  time  at  which  the  issue  could  be  tried,  after  issue 
joined;  otherwise  defendant  must  pay  all  the  costs  incurred  in  preparing 
for  trial  or  hearing. 

Motion  granted,  with  costs. 


Shepabd  Garbutt  vs.  Lester  Braanbr. 

In  a  common  action  of  aifampsit,  where  the  defendant  f wean  to  uv^nty^ght  wit 
as  material  to  hia  defence,  on  motion  to  change  the  venae ;  it  will  he  considered  a  tnod 
npon  the  court,  miless  the  nature  of  the  action  is  fully  explained,  to  satisQr  the  cooxt 
that  the  numher  of  witnesses  are  necessary. 

Motion  by  defendant  to  change  the  venue. — ^The  action  is  assumpsit. 
Defendant  swears  to  the  materiality  in  his  defence  of  seventy-eight  wit- 
nesses, residing  in  the  county  to  which  he  proposes  to  change  the  venue. 

Beardsley,  Justice. — Said  he  should  order  the  motion  to  stand  over  to 
the  next  special  term,  that  the  defendant  might  show  the  nature  of  the 
action,  in  order  to  satisfy  the  court  that  he  required  the  number  of  wit- 
nesses which  he  had  sworn  to.  Unless  an  explanation  was  made,  he 
should  consider  it  a  fraud  upon  the  court,  in  swearing  to  the  materiality 
of  seventy-eight  witnesses  on  a  defence  in  a  common  action  of  assumpsit 

Rule  accordingly. 


Jambs  A.  SiirTH  vs.  Edwdi  Skinner  &  Sardis  Allen. 

A  plaintiff  will  be  permitted  to  disoontinae,  without  costs,  where  it  appears  he  had  no 
notice  of  the  defendant's  application  or  discharge  in  bankruptcy,  and  was  ifnorant 
thereof  until  after  suit  was  commenced. 

MoHon  by  plaint^ for  liberty  todisamHmie  this  suU,  uriihotd  cotli. — 
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Suit  brought  to  recover  the  amount  of  a  bill  of  oil  sold  to  defendants  in 
1842.  In  the  fall  of  1844,  plaintiff  commenced  this  suit  The  defendants 
pleaded  their  bankrupt  discharge  under  the  United  States  bankrupt  law, 
passed  1841.  Plaintiff  had  never  received  any  notice  of  defendants' 
application  for  a  discharge  in  bankruptcy,  and  never  had  any  information 
they  had  been  discharged,  until  after  they  had  pleaded  in  this  suit 

F.  S.  KiNNET,  Plffs  Counsel.        Kinney  &  Townsbnd,  Plffs  Attys. 

N.  Hill  Jr.,  Defts  Counsel.         N.  Bennett,  Defts  Atty. 

Beardslet,  Justice. —  Granted  the  motion,  on  the  ground  that  plaintiff 
had  not  received  any  notice  of  defendants'  application  or  discharge  in 
bankruptcy,  and  was  ignorant  thereof  until  after  the  suit  was  commenced. 

Motion  granted. 


Anhrew  Jobban  &  Lewis  W.  Holices  vs.  Sebastian  R.  Posey. 

A  warnnt  of  attorney  omitted  by  accident  to  be  filed  with  the  judgment  record,  which 
was  entered  up  on  bond  and  warrant  of  attorney,  may  be  filed  nunc  pro  tune,  as  of  the 
day  judgment  was  filed  and  docketed.  A  stipulation  in  a  warrant  of  attorney,  signed 
by  defimdant,  that  an  execution  may  issue  immediately  and  be  made  returnable  forth- 
with,  is  oonclusiye  upon  the  defendant,  where  the  execution  is  made  returnable  in 
twenty  days. 

Molion  by  deferidant  to  vacate  and  set  aside  the  judgment  and  execution 
in  this  cause;  or  in  case  that  is  not  granted,  that  the  amount  directed  to 
be  levied  by  said  execution  be  reduced  $490*00. —  From  the  defendant's 
affidavit  it  appears  the  parties  in  this  cause  are  merchants,  and  reside  in 
the  city  of  New  York.    The  defendant  in  October  last  for  the  first  pur- 
chased a  bill  of  goods  of  plaintifls,  having  first  been  solicited  by  one  of 
plaintifils'  clerks  (who  was  an  acquaintance  of  defendant's);  that  sub- 
sequently, during  the  months  of  October  and  November,  he  purchased  of 
plaintiffi  five  more  bills  of  goods,  amounting  in  all  to  over  $700.    De- 
fendant supposed  he  purchased  all  except  the  first  bill  on  ninety  days' 
credit;  the  first,  was  sixty  days.    Shortly  after  the  23d  January  last,  de- 
fendant and  Jordan,  one  of  the  plaintiffi,  had  a  conversation  about  their 
matters,  when  Jordan  proposed  to  defendant  to  give  plaintiffs  a  guaranty 
(as  defendant  understood),  and  they  would  sell  him  more  goods,  that  he 
might  increase  his  stock  and  do  a  better  business;  that  they  would  sell 
him  cheaper  than  he  could  buy  any  where  else:  and  on  the  27th  Januaiy 
last  defendant  called  at  plaintiA'  store,  when  Jordan  handed  defendant 
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two  papers  \6  sign,  saying  they  were  the  guaranty  (as  the  defendant 
nnderstoocf).    Jordan  read  a  part  of  the  papers  to  defendant,  which 
stated  it  was  to  secure  the  sum  of  $589  due,  and  such  further  sums  as 
should  become  due  to  plaintiff.    Defendant  did  not  read  the  papers,  but 
signed  them  upon  the  representation  of  said  Jordan  that  it  was  a  guaranty 
to  secure  them  up  to  the  amount  of  $2000;  and  if  his  account  got  up  to 
$2000,  additional  papers  would  be  required.    Defendant,  on  the  same 
day  and  day  following,  purchased  two  additional  bills  of  goods,  amount- 
ing to  about  $116,  on  the  same  length  of  credit  as  before.    On  the  31st 
January  last,  one  of  the  deputy  sheriffs  of  the  city  and  county  of  New- 
York  levied  upon  defendant's  stock  of  goods,  under  an  execution  in  favor 
of  plaintiffs,  and  still  retains  possession  of  them.  Defendant  learned  that 
a  judgment  was  docketed  in  this  cause  on  the  3 1st  day  of  Januaiy  last^ 
for  $2000  debt  and  $14*00  damages  and  costs;  that  on  the  same  day  a 
writ  of  fieri  facias  was  issued  and  deliyered  to  the  sheriff,  by  which  he 
was  directed  to  levy  $719*49,  besides  interest  and  fees.     Defendant  al- 
leges that  he  was  ignorant  of  the  nature  of  the  papers  which  he  gave 
plaintiffs,  and  was  not  aware  that  they  authorized  the  entering  up  of  a 
judgment  and  the  issuing  of  an  execution  against  him.    Defendant  also 
alleges  that  the  credit  for  some  of  the  bills  had  not  expired  at  the  time  of 
such  levy.    That  the  papers  signed  by  defendant,  and  called  by  plain- 
tiffs a  guaranty,  were  so  signed  upon  the  express  understanding  and 
agreement  on  the  part  of  plaintiffs  that  they  were  to  go  on  and  furnish 
defendant  with  goods  upon  credit,  to  such  amount  as  he  should  require, 
not  exceeding  $2000.    That  the  judgment  has  been  procured  by  fraud 
and  misrepresentation,  and  the  execution  issued  in  violation  of  good  faiih. 
Smith  Barker,  the  attorney  for  defendant,  states  in  his  affidavit  that  he 
has  examined  the  record  of  judgment  in  this  cause,  and  it  appears  it  was 
docketed  on  the  31st  January  1845,  upon  a  bond  executed  by  the  de- 
fendant to  the  plaintifl^,  bearing  date  January  27th,  1845,  in  the  penal 
sum  of  $2000,  conditioned  for  the  payment  of  $589,  and  such  other  sums 
as  may  become  due.    That  there  is  no  warrant  of  attorney  filed  with 
said  record.    That  on  examination  of  the  writ  of  fi.  fa.  issued  in  this 
cause,  the  name  of  A.  Warner  is  signed  thereto  as  clerk  of  this  court:  no 
other  name  appears  on  said  writ  as  clerk.  That  on  examination,  he  finds 
there  is  no  transcript  of  the  judgment  filed  with  the  clerk  of  the  city  and 
county  of  New  York.     Defendant  Posey  swears  in  addition,  that  after 
the  order  to  stay  proceedings  under  the  writ  of  fi.  fa.  in  this  cause  was 
granted  \  and  before  the  service  of  the  notice  of  this  motion,  plaintiffi' 
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attorney  comitermaiided  said  writ  and  issued  another  fi.  fa.,  by  virtue  of 
which  the  sheriff  has  levied  upon  the  same  property.  By  the  copy  an- 
nexed of  the  second  fi«  fa.  it  appears  that  it  is  made  returnable  in  twenty 
iaifs  from  the  receipt  thereof  by  the  sheriff,  and  is  signed  with  the  names 
of  the  clerks  of  this  court.  William  J.  Masterton,  of  the -firm  of  Bates 
Ar  Masterton,  in  said  city  of  New  York,  in  an  affidavit  made  by  him, 
for  another  motion  in  his  behalf,  states  that  Bates  &  Masterton  re- 
covered a  judgment  in  this  court  against  the  above  defendant  for  $1,098 
debt,  and  $17*25  damages  and  costs,  on  the  6th  February  last ;  they 
issued  a  writ  of  fi.  fa.  same  day  and  delivered  it  to  the  sheriff  of  the  city 
and  county  of  New  York,  by  said  vmi  he  was  directed  to  levy  ihe  sum 
of  $557*25.  He  has  been  informed  that  shortly  prior  to  the  delivery  of 
said  fi.  fa.  to  the  sheriff  and  on  the  same  day  a  writ  of  fi.  fa  was  delivered 
to  the  sheriff  in  this  cause,  by  virtue  of  said  writ  of  fi.  fa.  a  stock  of  dry 
goods  belonging  to  the  defendant,  valued  at  about  $800  has  been  levied 
upon,  which  amount,  if  applied  on  the  fi.  fa,  in  this  cause,  will  be  the 
means  of  a  loss  to  Bates  &  Masterton  of  their  debt.  Masterton  alleges 
as  grounds  for  this  motion  the  same  facts  in  regard  to  the  judgment  and 
ocecution  in  this  cause  as  is  stated  in  the  afi&davits  used  by  defendant  on 
his  motion  above  mentioned,  to  wit,  that  there  is  no  warrant  of  attorney 
filed  with  the  judgment  record,  authorizing  the  entry  of  said  judgment, 
or  has  yet  been  filed;  and  that  the  fi.  fa.  issued  upon  said  judgment  is 
made  returnable  in  twenty  days^  and  that  the  judgrment  was  obtained  by 
ialse  and  fraudulent  representations.  Bates  &  Masterton  by  Smith  Barker 
their  attorney  move  to  vacate  and  set  aside  the  fi.  fa.  in  this  cause  ;  and 
in  case  that  is  not  granted,  then,  that  the  sheriff  be  directed  to  satisfy 
their  execution  first  out  of  the  defendant's  property.  And  they  gave 
plaintiffs  notice  they  should  read  the  defendant's  moving  papers  in 
addition,  in  support  of  their  motion.  Jordan  &  Holmes,  the  plaintiffii 
in  the  above  cause,  first  move  for  leave  to  file  the  warrant  of  attorney  in 
this  cause,  as  of  the  day  judgment  was  entered  nunc  fro  tunc.  On  an 
affidavit  of  Jared  Sparks,  who  states  that  he  is  an  attorney  at  law,  and 
is  in  the  office  of  W.  W.  Campbell,  Esqr.,  the  attorney  for  plaintiffs,  he 
on  behalf  of  plaintiffs'  attorney  on  the  31st  January  last,  entered  up  a 
judgment  on  bond  and  warrant  of  attorney*  against  the  above  defendant, 
and  accidentally  omitted  to  file  the  warrant  of  attorney  in  this  cause;  he 
did  not  discover  the  omission  until  a  few  days  after  judgment  was 
entered.  Plaintiffs  cited  3  jR.  S.,  p.  344,  §  7 ;  3  Cow.,  39 ;  2  Cow., 
410  ;  14  T.  U.,  219  ;  3  /.  H,  526  ;  Clerke's  Digest  of  Reports,  94, 
5  and  6 ;  1  jB.  Lam,  118,  §6^  416,  ^3 ;  3  it  S.,  263,  §  I0,sub.  1 
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and  2.    And  submits  Aat  imder  these  Knthorities  the  amenJmfnt  should 
be  allowed,  and  the  judgment  sboold  not  be  distorbed,  and  a  priority  to 
lat^  judgment  creditors  given,  unless  the  judgment  wss  procured  fay 
JtimL    On  that  point  the  plaintifi  produce  an  affidavit  of  Andrew  Jor- 
dan, one  of  the  plaintifl^whostates,  that  the  several  bills  of  goods  were 
not  sold  on  a  credit  of  ninety  days,  no  time  of  credit  was  mentioned  in 
idation  to  any,  except  the  bills  of  October  8th  and  10th,  which  were 
sold  on  a  credit  of  sixty  days  ;  no  time  was  moitioned  in  relation  to  the 
otbofs,  but  plaintifls  supposed  the  credit  would  in  no  case  extend  beyond 
sixty  days.    At  the  times  of  the  several  sales,  the  defendant  represented 
himself  as  being  solvent,  that  his  stock  and  money  were  fiilly  adequate  to 
meet  all  his  liabilities.    Some  time  in  January  last  defendant  was  desir- 
ous to  enlarge  his  stock,  and  plaintiA  were  diiqMsed  to  aid  him,  if  they 
could  be  secured  for  the  past  and  the  future  sums,  he  might  become 
indebted,  and  would  sell  him  goods  at  a  small  profit,  provided  they  were 
so  secured.    It  was  then  agreed  that  plaintiffi  should  have  the  necessary 
papers  prepared,  which  was  done,  to  wit,  a  bond  in  the  penal  sum  of 
t2,000,  conditioned .  for  the  sum  of  $589,  and  for  such  other  sums  as 
might  become  due,  which  was  accompanied  with  a  warrant  of  attomqr 
in  due  form,  authorizing  in  addition  to  theusual  authority,  that  an  execu- 
tion might  be  issued  and  returned  forthwith.    Plaintiff  submitted  the 
papers  to  defendant,  read  the  bond  to  him,  and  fully  and  particularly 
explained  the  nature  and  object  of  the  warrant  of  attorney;  defendant 
then  signed  them,  after  stating  that  he  perfectly  understood  them.    Plaint- 
iff denies  using  the  word  ^  guaranty"  at  all  in  conversation  with  de- 
fendant about  security.    It  was  particularly  stated  to  defendant  that  the 
olgect  of  the  bond  was  to  give  plaintiflb  a  security  for  present  and  future 
indebtedness.    Defendant  observed  to  plaintiff  at  the  time  the  papers 
were  executed,  he  hoped  plaintifi  would  not  close  him  up  immediately ; 
plaintiff  in  reply  stated,  that  from  defendant's  representations  he  did  not 
suppose  it  would  be  necessary,  otherwise,  he  would  have  nothing  to  do 
with  it    Defendant  understood  and  consented  the  bills  should  be  due  at 
any  time  after  delivery,  and  that  plaintiflb  had  a  right  to  close  up  the 
judgment  as  their  securi^.    Two  other  bills  of  goods  were  sold  to  de- 
fendant after  the  security  was  taken,  soon  after  the  delivery  thereof 
plaintifls  ascertained  from  examination  that  defendant's  stock  and  means 
of  payment  were  insufficient  to  pay  his  liabilities  already  incurred,  by 
several  hundred  dollars.    In  consequence  of  defendant's  misrepsesenta- 
tion  plaintifi  became  alarmed  for  the  safety  of  their  claim,  and  on  the 
31st  January  last,  had  judgment  entered,  execution  issued  and  levied  as 
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hefore  stated.  Plaintiff  has  been  informed  that  the  amount  of  property 
levied  upon»  is  estimated  at  about  flyOOO,  and  the  amount  of  defendant's 
indebtedness  is  over  $2^00.  Defendant  on  the  6th  February  last  exe- 
cuted another  bond  and  warrant  of  attorney  to  Bates  &  Masterton,  and 
judgment  was  entered  and  execution  issued  as  before  mentioned,  with 
a  full  knowledge  of  the  proceedings  of  plaintifi.  Jordan's  affidavit  is 
sustained  in  all  the  material  facts,  by  the  affidavits  of  three  different 
individuals.  A  copy  of  the  warrant  of  attorney  is  annexed  to  plaintiff's 
papers  by  which  it  appears  that  th^e  is  a  clause  inserted  authorizing  the 
issuing  of  an  execution  immediately  after  entering  judgment,  and  that 
the  same  be  made  returnable  forthwith. 

P.  Gansevoort,  Counsel  for  d^  and/or  Bates  4*  Masterton. 

Surra  Babkeb,  AUyfor  defi  and  for  Bates  if  Mastertan. 

W.  W.  Campbell,  Plffs  Cwmsel.     W.  W.  Campbell,  AUyfor  Plffs. 

Bbarsslet,  Justice. — ^Had  no  doubt  about  allowing  the  warrant  of 
attorney  to  be  filed  nunc  pro  tunc,  the  authorities  are  full  on  that  point; 
his  only  hesitation  was,  as  to  the  return  of  the  execution  in  twenty  days; 
bat  on  examining  the  copy  of  the  warrant  of  attorney  produced,  it 
appeared  that  the  stipulation  therein,  signed  by  defendant,  was  full  and 
sufficient  on  that  point;  it  allowed  the  execution  to  be  issued  immediately 
after  entering  judgment,  and  that  the  same  he  made  returnable  forthidth. 
The  question  of  fraud  is  fully  met  and  explained  by  the  opposing  affi- 
davits. 

Decision. — ^Defendant's  motion  denied^  without  costs.  Bates  &  Mas- 
terton's  motion  denied^  without  costs ;  and  plaintiff's  motion  granted^ 
without  costs. 

Rules  accordingly. 


JaMes  Hat  vs.  James  Fowler,  survivor  of  James  Fowler  and  James  E. 

£.  Fowler. 

An  «zecQtion  inaed  afitr  the  death  of  a  party,  without  any  change  ia  the  original  title, 
mad  tested  prtiMous  to  his  death;  held  regular. 

Motion  by  plaintiff'  to  set  aside  the  execution  issued  in  this  cause^  and 
all  subsequent  proceedings  on  the  part  of  defendant  for  irregularity ,  the 
execution  having  been  issued  since  the  death  of  the  defendant. — Plaint- 
Jf  s  papers  show,  that  this  was  an  action  of  covenant  on  a  lease  or 
a^eement  under  seal.    The  cause  came  on  to  be  tried  at  a  circuit  some 
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noonths  since  id  New  York  cit  j.  A  non-suit  was  granted,  on  grounds  not 
inyolving  the  merits  of  the  cause.  Defendant  afterwards  entered  op 
judgment  for  his  taxed  costs.  Subsequently  he  brought  an  action  on  that 
judgment  for  said  costs ;  this  action  has  abated  hj  his  decease,  which 
occurred  in  December  last  On  the  4th  of  January  last,  defendant's  at* 
torney  issued  an  execution  in  this  suit  entitled  as  if  the  said  defendant 
were  still  surviving;  no  proceedings  in  this  suit  having  been  had  since 
the  decease  of  said  Fowler,  except  the  issuing  of  such  execution.  Elisha 
Morrill,  the  attorney  for  above  defendants,  states  in  his  affidavit,  that 
judgment  for  costs  against  plaintiff  was  entered  up  in  this  cause  Ibr 
^76*43  on  the  23d  July  last  On  the  10th  December  last  the  drfendant 
died.  On  the  4th  of  January  last  and  prior  to  the  commencement  of  the 
January  term  an  execution  was  issued  on  said  Judgment,  tested  on  the 
third  Monday  of  October,  1844,  returnable  in  sixty  days.  The  entire 
amount  of  said  costs  belongs  to  the  attorney.  The  attcurney  for  defendant 
cites  1  Cow.,  33^,  178  and  741;  4  Cow.,  423;  10  Wend.,  206;  2  Tidd, 
916;  9  Wend.,  53  and  452;  2  Cow.  Treat.,  1042. 

N.  B.  Blunt,  Plffs  Counsel.  John  N.  Stonb,  Plj^s  JlUy. 

H.  P.  Babber,  Defls  Counsel.  Elisha  Mobeill,  D^ts  Mty. 

Beaedslst,  Justice. — ^The  law  appears  to  be  well  settled  than  an  exe- 
cution tested  before  the  death  of  the  party,  although  issued  afterwards,  is 
regular.  Here  the  defendant  died  in  vacation  of  October  term,  and  exe* 
cution  was  issued  before  January  term,  and  tested  of  October  term,  which 
was  prior  to  his  death.    It  must  be  held  regular. 

Deemon.— Motion  denied,  with  costs. 


John  Claeke  vs  Oeobos  I.  Gbat  and  five  others. 

An  attorney  who  is  employed  by  one  defendant  to  appear  for  seTeral  defendants  in  a 
cauae,  and  who  is  recognized  as  the  attorney  for  all  the  defendants,  and  gives  a  opg- 
novit  as  attorney  for  all  the  defendants  therein  on  the  settlement  of  the  cause;  held 
that' defendants  are  aU  bound  by  it. 

Motion  iy  Daniel  Babeock,  James  Cosgrove,  .Albert  H.  Davis  and  Jo-- 
siah  Smith,  four  of  the  defendants  cAove  named,  to  set  aside  the  cognovit 
in  this  cause,  and  all  subsequent  proceedings;  and  that  the  defendants,  ex- 
cept Gray  and  Curtis,  be  permitted  to  come  in  and  defend. — This  is  an 
action  of  trover,  commenced  by  capias,  on  which  all  the  defendants  were 
held  to  bail;  the  suit  was  commenced  August  12, 1843.  Gray  (who  ap-^ 
pears  to  be  the  principal  defendant  in  the  cause),  swean  that  after  the  suit 
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was  commenced  he  employed  B*  Bagley,  Esqr.,  as  his  counsel  to  defend 
this  suit,  and  exhibited  to  his  counsel  the  capias  and  told  him  he  was  not 
authorized  to  employ  counsel  for  the  other  defendants,  that  he  did  not 
intend  to,  nor  did  he  employ  said  Bagley  for  any  other  person  except 
himself ;  that  he  should  have  to  defend  the  cause  himself.  The  cause 
was  noticed  for  trial  at  the  June  Jefferson  circuit,  1844.  Gray  and  th^ 
other  defendants  were  in  attendance;  the  cause  was  called  on  the  second 
day  of  the  circuit,  and  Bagley  informed  the  judge  there  was  a  probability 
of  a  settlement  of  the  cause,  and  it  was  passed;  soon  afterwards  Bagley 
told  Gray  the  plaintiff  proposed  to  settle  said  cause;  Gray  replied  he 
would  not  settle  it.  The  next  day  the  cause  was  again  called,  and  the 
plaintiff  informed  the  judge  that  there  was  a  prospect  of  its  being  settled, 
and  it  was  again  passed;  thereupon,  Bagley  requested  Gray  to  go  into 
one  of  the  jury  rooms  with  him;  Gray  went,  accompanied  by  Babcock, 
Curtis,  and  Cosgrove  and  G.  C.  Sherman,  Esqr.,  who  attended  as  counsel 
for  defendants,  except  Gray.  Bagley  again  repeated  that  there  were 
offers  of  settlement  from  the  plaintiff.  Gray  told  him  he  would  not  have 
anything  to  do  with  settling  it  unless  the  others  were  willing;  that  as 
they  said  he  (Gray)  would  do.  The  defendants  Babcock,  Co^oye  and 
Curtis  refused  to  settle.  After  they  had  dispersed,  Gray,  at  the  request 
of  the  three  last  named  defendants  went  to  Bagley  and  told  him  the 
defendants  would  not  settle,  that  they  were  ready  for  trial,  and  he  must 
go  on  with  the  cause.  Bagley  then  told  Gray  to  go  home,  that  he  would 
never  hear  any  thing  more  from  it;  thereupon,  Gray  and  the  other  de- 
fendants left,  supposing  the  cause  finally  disposed  of,  and  that  they  were 
discharged.  Gray  states,  he  never  knew  or  heard  any  thing  more  of  the 
cause,  until  he  was  informed  an  execution  was  issued  against  all  the 
defendants  for  t228*40  damages  and  costs,  the  judgment  docketed  July 
2, 1844.  Daniel  Babcock,  James  Cosgrove,  Josiah  Smith  and  Albert  H. 
Davis,  each  in  a  separate  affidavit,  swear  substantially  to  the  facts  as 
mentioned  above;  and  each  swear  that  they  never  employed,  or  author* 
ized  to  be  employed,  B.  Bagley,  Esqr.,  or  any  other  person  to  defend  this 
cause  for  them,  and  never  authorized  said  Bagley  or  any  other  person  to 
settle  the  suit  Each  were  under  the  impression  that  if  Gray  defended 
the  suit,  his  defence  would  enure  to  their  benefit,  and  all  swear  to  a  de- 
fence on  the  merits.  On  the  part  of  plaintiff,  Bernard  Bagley  swears, 
that  soon  after  the  service  of  the  capias  in  this  cause,  the  defendant 
George  J.  Gray  came  to  his  office  and  requested  him,  Bagley,  to  defend 
the  suit  for  all  the  defendants,  and  stated  that  all  the  other  defendants 
were  employed  by  him  in  the  affair  concerning  which  the  suit  was 
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brought,  and  that  he  had  agreed  to  indemnify  them  in  case  they  were 
prosecuted.    Bagley  directed  Charles  D.  Wright,  his  law  partner,  the 
attorney  of  record  for  the  defendants  (in  whose  name  as  attorney  the 
business  of  their  office  is  done),  to  appear  and  plead  for  all  the  defend- 
ants, which  was  done.    The  cause  was  noticed  for  trial  at  the  December 
Jefferson  circuit*  1843,  and  put  over  on  defendants'  motion  for  a  com- 
mission, on  an  affidavit  made  by  defendant  Gray,  in  which  he  stated  that 
the  defendants  had  a  good  and  substantial  defence,  &c.,  as  advised  by 
their  counsel,  Bernard  Bagley,  Esqr.,  and  that  the  witness  was  material 
as  advised  by  their  said  counsel.    At  the  June  Jefferson  circuit,  1844, 
both  parties  and  their  witnesses  attended  for  trial,  at  which  time  defend- 
ant Gray  was  anxious  that  Bagley  the  attorney  should  bring  about  a 
settlement  with  the  plaintiff.     Bagley  aft^r  some  delay  succeeded  in 
getting  plaintiff  to  agree  to  take  a  cognovit  for  $100,  besides  costs,  and 
discharge  another  action  of  trespass  which  he  had  commenced  against 
said  Gray  and  one  Hollenbeck.    Bagley  then  informed  George  C.  Sher- 
man, Esqr.,  who  was  counsel  for  defendants,  of  this  proposition  and 
asked  his  opinion  about  it.   Sherman  thought  defendants  ought  to  accept 
it.     Bagley  then  directed  Gray  to  get  all  the  defendants  together  into  a 
room,  which  was  done*    Bagley  and  Sherman  there  talked  the  matter 
over  with  them,  and  they  all  agreed  that  it  was  best  to  accept  the  propo- 
sition, in  case  the  plaintiff  would  give  until  the  then  next  winter  for 
Gray  to  pay  the  judgment,  without  having  to  call  on  the  other  defend- 
ants until  that  time,  to  which  plaintiff  agreed.    Bagley  then  gave  the 
cognovit  on  the  spot  in  the  court  room,  in  the  name  of  Mr.  Wright,  the 
attorney  of  record,  for  the  defendants,  and  received  a  discharge  of  the 
other  suit.  After  the  cognovit  was  given,  Daniel  Babcock  came  to  Bag- 
ley  and  said  he  would  not  agree  to  the  settlement  unless  plaintiff  would 
discharge  him.     Bagley  replied,  it  was  too  late  then,  the  cognovit  was 
given,  that  he  should  have  made  his  objections  when  defendants  were  all 
together  at  the  time  of  the  settlement.     Bagley  states  that  the  cognovit 
was  given  in  good  faith,  and  as  he  believes  with  a  full  knowledge  and 
consent  of  all  the  defendants.    The  plaintiff  swears  that  all  the  notices, 
papers  and  pleadings  received  in  the  cause  from  defendants  were  from 
Charles  D.  Wright  attorney  for  all  the  defendants;  also  the  notice  of 
retainer;  said  Wright,  being  the  law  partner  of  B.  Bagley,  Esqr.    And 
corroborates  the  affidavit  of  B.  Bagley,  in  the  matter  of  the  settlement  at 
the  circuit  and  of  the  giving  the  cognovit.    He  also  goes  into  a  lengthy 
detail  of  the  whole  matters  in  controversy,  which  has  no  direct  bearing 
upon  the  main  points  in  this  motion. 
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M.  T.  Retnolds,  Defls  Counsel.    J.  Mullin,  Dejis  My. 
J.  A.  Spbnceb,  Plffs  Counsel,         J.  Clarke,  Plffin  pro.  per. 
Bbardslet,  Justice. — Held  that  the  attorney  for  the  defendants  had 
authority  to  give  the  cognovit  for  all  the  defendants,  and  having  given 
it,  the  defendants  were  aU  bound  by  it 
Decision — Motion  denied  with  costs. 


James  Freeland,  et  al.,  vs.  Thomas  J.  Marvin,  Samuel  C.  West 

AND  John  Ford. 

A  notice  miHit  be  Mnred  with  a  special  plea  in  bankruptcy,  requiring  plaintiff  to  reply, 
4«.,  otherwise  on  a  motion  for  judgment  as  in  case  of  non-suit,  the  cause  will  be 
considered  not  at  issue,  through  the  neglect  of  defendant. 

Motion  by  defendants  for  judgment,  as  in  case  of  non-suit. — ^On  the 
part  of  the  defendants,  it  is  shown,  that  each  defendant  appears  by  a 
different  attorney,  and  each  join  in  this  motion.  Issue  was  joined  as  to 
defendants  Marvin  and  Ford,  on  the  24th  June,  1843,  and  as  to  West  on 
the  2(Hh  June,  1843.  The  venue  is  laid  in  the  city  and  county  of  New 
York.  A  circuit  court  was  held  in  and  for  the  city  and  county  of  New 
York  on  the  fourth  Monday  of  December  last  past  The  plaintiff  did 
not  notice  the  cause  for  trial  at  said  circuit;  and  issues  of  a  later  date 
than  the  above  were  tried  at  said  circuit.  On  the  part  of  the  plaintifis 
it  appears  that  this  suit  was  brought  to  recover  the  amount  of  a  check 
given  by  one  of  the  defendants,  in  their  copartnership  name  of  Marvin, 
West  &  Co.  On  the  22d  June,  1843,  plaintiffs'  attorney  received  a  plea 
of  the  general  issue  from  defendant  West  separately,  by  Bockes  &  Nash, 
his  attorneys.  On  the  26th  June,  1843,  he  received  a  plea  of  the  'general 
issue  from  the  defendant  Marvin  separately,  by  W.  A.  Beach,  his  attor-* 
ney.  And  also,  on  the  same  day  a  plea  of  the  general  issue  and  a  special 
plea  of  a  bankrupt's  discharge,  concluding  with  a  verification,  from  the 
defendant  John  Ford  separately,  by  J.  C.  Hulbert,  his  attorney.  There 
was  no  notice  accompanying  the  said  special  plea  of  bankruptcy  requir- 
ing plaintiffs'  attorney  to  reply  to  same.  Since  the  receipt  of  the  pleas 
no  proceedings  have  been  had  in  the  cause  until  this  notice  of  motion. 
The  delay  on  the  part  of  plaintiff  is  sought  to  be  excused  and  explained 
by  some  negociations  for  the  settlement  of  the  cause;  the  result  of  which 
-was  not  known  until  this  notice  of  motion  was  given.  Plaintiff  submits, 
that  this  cause  is  not  at  issue  within  the  27th  Rule  of  this  court,  and  not 
ready  to  be  noticed  for  trial.  And  that  the  omission  to  serve  plaintiffi' 
attorney  with  notice  to  reply  to  said  special  plea,  together  with  the  ne- 
gotiation for  settlement  has  been  the  cause  thereof. 
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S.  P.  Nash,  Dejis  CounseL        W.  A.  Beach,  JiUyfwr  Marvin. 

BocKES  &  Nash,  Mtysfor  Wed. 
Jno.  C.  Hulbert,  AUy  for  Ford. 
P.  Cagoer,  Plffs  Counsel.  Geo.  Bowman,  Plffs  AUy. 

Beaboslet,  Justice — ^The  cause  is  not  at  issue,  through  neglect  of  de- 
fendants in  omitting  to  serve  plaintifis'  attorney  with  a  notice  to  reply  to 
the  special  plea  in  bankruptcy;  that  together  with  the  negotiations 
which  appears  on  the  part  of  the  plaintiffs  to  have  been  going  on  for  a 
settlement,  is  fatal  to  defendants  on  this  motion. 
Dwmn — Motion  denied  with  costs. 


Benjamin  Cole  ts.  George  C.  Weight. 

If  the  rtal  defendant  in  a  canae  (not  a  party  to  tin  record)  if  instnunental  in  keepini^ 
away  plaintiff's  witnenea  from  the  drcnit,  motion  for  judgment  as  in  case  of  non- 
snit  will  be  denied  with  costs. 

Motion  hy  defendant  for  judgment  as  in  case  of  non-suit. — Defend- 
ant's attorney  swears,  that  issue  was  joined  in  this  cause  on  the  15th 
May,  1843,  and  notice  of  trial  given  for  the  circuit  court  held  at  Roch- 
ester on  the  11th  February  last.  Plaintiff  did  not  proceed  to  the  trial, 
and  issues  of  a  later  date  were  tried  in  their  regular  order  on  the  calen- 
dar. On  the  part  of  the  plaintiff  it  is  stated  that  one  Moses  Cook  is  the 
real  defendant  in  this  cause,  and  that  said  Cook  secreted  himself  to  avoid 
the  service  of  a  subpoena,  by  and  on  the  part  of  the  plaintiff,  and  kept 
so  secreted  during  the  circuit,  so  that  the  sheriff  was  unable  to  serve  an 
attachment  upon  him.  And  also  that  through  the  agency  and  instru- 
mentality  of  the  said  Cook  and  of  the  defendant,  one  Hiram  L.  Collins, 
an  important  and  indispensable  witness  for  plaintiff  was  induced  to  secrete 
himself  (after  having  been  duly  subpoenaed  by  and  on  behalf  of  plaintiff), 
so  that  the  sheriff  was  unable  to  serve  an  attachment  upon  him,  although 
two  attachments  had  been  issued  during  the  circuit,  and  the  sheriff,  his 
officers  and  other  persons  had  been  in  search  of  him.  The  said  Hiram 
L.  Collins  promised  plaintiff,  when  he  was  subpoenaed  and  his  fees  paid, 
that  he  would  attend  the  circuit  as  a  witness  for  him.  Ptaintiff  alleges 
that  he  has  at  every  circuit  since  issue  joined  been  ready  and  desirous  on 
his  part  to  try  the  cause. 

O.  Allen,  Defo  Counsel.  Ira.  Bellows,  Befts  AUy. 

A.  Taber,  Plffs  Counsel.  Alfred  Ely,  Plffs  AHy. 

Beardbley,  Justice. — Held  that  the  answer  to  the  motion  was  conclu- 
sive against  the  defendant,  but  as  defendant's  counsel  desired  an  oppor* 
tunity  to  explain,  he  would  deny  it  without  prejudice. 

Decision. — ^Motion  denied^  with  costs,  without  prejudice. 
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GvsEiT  Smith  ts.  Pbleo  Caswsll  and  Isaac  L  Fobbks. 

CSraslbs  Stsoub,  Superyisob  of  thb  town  of  Lenox  ts.  Christian  Habf, 

Simon  Harp  and  Isaac  L  Forbes. 

A  parehuer  of  a  nhesnft^n  certificate,  made  on  a  sale  of  lands,  under  a  jnd^ent  which 
was  eatiified  bj  such  sale,  can  not  afterwards  obtain  surplns  moneys  in  the  sheriiT's 
hands,  which  have  arisen  on  the  sale  of  the  same  land  on  an  older  judgment,  or  hare 
the  aame  applied  to  the  judgment  under  which  he  holds  his  certificate. 

Motion  made  at  March  special  term  by  Dan^  B.  Moot  for  an  order 

that  the  sheriff  of  the  county  of  Madison,  pay  over  to  Daniel  JB.  Moot 

such  surplus  m^meys  as  were  received  by  him,  arising  out  of  the  sale  of 

the  real  estate  of  Isaac  I.  Forbes,  ^c. — Judgment  was  recovered  in  the  first 

cause  above  in  the  supreme  court  on  the  13th  December,  1842,  and  which 

was  duly  docketed  in  the  county  clerk's  office,  (Madison  county)  on  the 

30th  of  said  December;  the  amount  being  t685-06.    A  fi.  fa«  was  issued 

on  this  judgment,  and  on  14th  November,  1844,  a  piece  of  land,  the 

property  of  the  defendant  Fotbes,  was  sold  by  the  sheriff  of  Madison 

county,  which  was  purchased  by  said  Smith,  the  plaintiff,  at  (818*26,  the 

amount  of  said  judgment  with  costs,  &c.    The  usual  certificate  was  made 

by  the  sheriff,  Slc.,  and  the  execution  was  returned  satisfied.    On  the  1 6th 

Januaiy,  1845,  Daniel  B.  Moot  purchased  said  certificate  of  Smith,  and 

took  an  assignment  thereof  from  him,  and  which  he  still  holds  and  owns. 

The  judgment  in  the  second  cause  above  was  junior  to  the  judgment  lien 

of  the  first  judgment,  but  it  was  recovered  oA  a  Collector's  bond  of  the 

to^wn  of  Lenox,  the  amount  of  damages  and  costs  in  said  suit  was 

^  1 112*67  at  the  rendition  of  said  judgment:  said  judgment  was  docketed 

in  Madison  county  the  26th  November,  1844,  but  the  bond  on  which  it 
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had  been  rendered  was  filed  in  the  office  of  the  clerk  of  said  county,  the 
li2th  day  of  December,  1842.  1  Rev.  Stai.,  339,  §  29-  On  the  30th 
January,  1845,  said  land  was  sold  on  a  fi.  fa.  issued  on  this  judgment,  and 
purchased  by  said  Moot  at  $1600.  This  sum  was  about  $436  above 
the  amount  r^uirei^  to  satisfy  the  judgment  last  aforesaid,  and  Moot 
claimed  he  was  emitled  to  retain  and  apply  said  balance  on  the  certifi- 
cate aforesaid,  then  owned  by  him  ;  this  the  sheriff  refused  and  Moot 
paid  the  whole  amount  of  his  bid,  and  the  sheriff  gave  him  a  certificate 
of  sale 

The  following  other  judgments  have  been  rendered  against  Forbes, 
and  executions  thereon  issued  to  the  sheriff  of  Madison  : 

James  Grouse  vs.  Isaac  I.  Forbes  and  Silas  Satles. 

August  6th,  1844,  judgment  186*66.  September  11,  1844,  fi.  fa. 
received  by  sheriff. 

Duane  Brown  vs.  Isaac  I.  Forbes,  Jasper  Near  and  Silas  Sayles 

August  23,  1844,  judgment  $403*40.  January  14,  1845,  fi.  fa. 
received  by  sheriff. 

Isaac  Bartlett  vs.  Same. 

September  28th,  1844,  judgment  $278*33.  January  31,  1845,  fi.  fa. 
received  by  sheriff. 

Moot  now  moves  to  compel  the  sheriff  to  pay  the  balance  of  said 
(1600,  after  satisfying  Stroud's  jtidgment,  to  him. 

D.  B.  NoxEN,  Counsel  for  mo. 

NoxEN,  Leavenworth  &  Comstogk,  Attys  for  mo. 

A.  Tabbr  Counsel  opposed. 

D.  Brown,  Atty  in  opposition. 

Bbardslev,  Justice. — By  the  sale  of  Forbes'  land  and  its  purchase  by 
Smith,  the  judgment  in  favor  of  the  latter  was  satisfied.  That  sale  has 
not  been  set  aside,  but  stands  in  full  force;  the  judgment  must  therefore 
still  be  regarded  as  extinguished.  Smith  acquired  by  that  sale  all  the 
interest  of  Forbes  in  the  land,  subject  to  prior  liens.  Moot  has  taken  the 
place  of  Smith  as  such  purchaser,  and  has  acquired  all  the  right  which 
Smith  had.    The  land  has  now  been  sold  under  a  judgment  lien  prior  to 
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that  in  favor  of  Smith,  and  Moot  became  the  purchaser  at  this  sale.  Af- 
ter satisfying  the  execution  on  which  this  sale  was  made,  several  hundred 
dollars  of  the  sum  bid  by  Moot  remain  in  the  sherifiPs  hands,  and  Moot 
now  asks  to  have  this  surplus  paid  to  him  towards  satisfying  the  certifi- 
cate he  holds,  or  the  judgment  in  favor  of  Smith  upon  which  the  land 
was  first  sold.  This  can  not  be  done ;  the  Smith  judgment  was  extin- 
guished by  a  sale  of  Forbes'  interest  in  the  land,  and  there  is  no  princi- 
ple upon  which  a  cent  of  this  money  can  now  be  applied  on  it.  Moot 
chose  to  purchase  of  Smith,  what  Smith  took  in  satisfaction  of  his  judg- 
ment, and  he  is  entitled  to  all  the  right  thus  acquired.  What  it  may 
amount  to,  the  court  can  not  say;  but  be  it  more  or  less,  it  lays  no 
foundation  for  such  an  application  as  this.  The  statute  authorizing  lands 
to  be  redeemed  from  sale  on  execution,  has  no  application  to  this 
question. 

The  motion  must  be  denied  with  costs.    Rule  accordingly. 


Tae  Troy  City  Bank  vs.  Gurdon  Grant  et.  al. 

Where  a  yerdict  for  plaintiff  for  less  than  $250  was  stayed  on  a  hill  of  exceptions  hy 
the  defendants  until  the  interest  carried  the  amount  over  $250  at  the  final  determination 
of  the  suit  in  fiivor  of  plaintiffi,  and.  the  taxing  officer  allowed  full  supreme  court 
eoflts  for  attorney  and  counsel  fees  under  the  act  of  1840;  aretaxation  was  ordered  and 
one  third  of  the  amount  directed  to  he  deducted.  Interest  is  no  part  of  the  recovery 
for  damages  -,  it  must  be  taxed  as  costs,  when  allowed  after  verdict. 

Motion  by  defendarUs  for  retaxation  of  cods, — This  was  an  action  of 
assumpsit.  The  cause  was  tried  in  November,  1843,  and  a  verdict  ren- 
dered for  plaintiff  for  (233*60.  The  defendants  stayed  plaintiffs'  proceed- 
ings and  made  a  bill  of  exceptions,  which  was  argued  at  the  last  October 
term,  and  at  the  last  January  term  was  decided  against  the  defendants. 
The  plaintifls  then  made  out  their  costs  and  procured  the  same  to  be 
taxed.  At  the  time  of  the  taxation,  the  plaintiffs  demand  for  which  the 
verdict  was  rendered  with  interest  exceeded  two  hundred  and  fifty  dollars; 
and  the  taxing  officer  allowed  full  supreme  court  costs  for  attorney  and 
counsel  fees.  Defendants  now  move  for  retaxation  on  the  ground  that 
/uU  supreme  court  costs  should  not  have  been  allowed. 

J.  D.  WiLLAKD,  Defls  Counsel. 

WnxARD,  Raymond  &  Woodbury,  De/ts  Mty. 

N.  Hill,  jr.,  Plffs  Counsel. 

DAvm  BuEL,  jr.,  Plffs  My. 

Bronbon,  Chief  Justice.— -One  third  the  amount  of  attorney  and  coun- 
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ad  fees  as  taxed  must  be  deducted  We  haye  always  held  that  the '' le- 
coyeiy"  within  the  meaning  of  the  act  regulating  costs,  is  the  recoveiy 
for  damages.  If  the  plaintiff  gets  interest  on  his  verdict,  it  is  by  taxa- 
tion as  costs.  The  verdict  must  govern,  nnd  the  circumstance  that  pro- 
ceedings have  been  stayed  by  case  or  bill  of  exceptions  makes  no  differ^ 

ence. 

Rule,  deducting  one-third  attorney  and  counsel  fee. 


Oeobgb  G.  WiLDsa  and  Benjamin  Snow  Jb.  vs.  Benjamin  Wheelee 

Principles  upon  retazatioii  of  oosCs. 

Motion  by  jdainHffsfor  retaxatum  of  Costs. — ^This  c^use,  and  another 
against  the  same  defendant,  were  noticed  for  hearing  the  same  day,  be- 
fore referees,  both  involving  the  same  question  ;  witnesses  were  sworn 
in  the  other  cause,  in  which  plaintiffi  obtained  a  judgment  for  damages 
and  costs.  It  was  afterwards  agreed  that  the  same  testimony  should  be 
used  in  this  cause.  It  appeared  that  the  witnesses  were  subpoenaed  in 
this  cause  also.    Plaintiffii  recovered  less  than  (50. 

£.  Pearson,  Plfs  Counsel.  Fkaksos  &,  Church,  P^s  Mtyi. 

C.  D.  Sheldon,  Defls  Counsel.       C.  D.  Sheldon,  Defts  Mty. 

Bronson,  Chief  Justice. — Notice  on  order  for  bill  of  particulars — ^affi- 
davit to  procure  absolute  order  for  bill  of  particulars— proof  of  service  of 
subpoena — proof  of  service  of  notice  to  produce  books  and  papers,  and 
docketing  transcripts,  are  not  taxable  items,  and  must  be  stricken  out 

The  witnesses  fees  are  taxable  in  this  cause,  although  sworn  in  the 
other  and  not  in  this.  Affidavit  for  retaxation^  as  to  items  not  provided 
for  in  the  fee  bill,  need  only  show  that  such  items  were  objected  to  before 
the  taxing  officer.  As  to  the  other  items,  it  should  state  the  grounds  of 
the  objections  to  such  items. 


James  D.  Stevens  vs.  Jesse  Thompson. 

A  defendant  will  be  let  in  to  pleed  and  defend,  after  defeah  and  judgment,  ImTioff 
merita  which  he  aaaerta  he  wiahea  and  intenda  to  interpoae;  where  he  haa  erideutly 
been  miakd  by  i^aintiff  in  taking  hia  defeult,  although  unintentionally. 

Motion  by  defendant  JTiompson  to  set  aside  default  and  subsequent  prO' 
uedings. — ^This  was  a  proceeding  for  the  determination  of  a  claim  to  real 
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crtate  uader  Rey.  Stat  part  3,  CL  5,  Tit  S.  The  ordinary  notice  was 
aeired  personally  on  said  Thompson,  October  29, 1844,  and  the  usual  rule 
to  appear  and  plead  was  entered  November  1,  1844  The  default  was 
taken  on  the  9th  January,  1845,  and  judgment  perfected  23d  January, 
1846*  About  twenty-five  days  after  the  service,  Thompson  the  defendant 
sent  the  notice  to  Kirkland  &  Bacon  his  attorneys  at  Utica,  with  a  request 
not  to  do  anything  in  the  matter  until  it  became  necessary,  as  he  hoped 
to  be  able  to  settle  it  On  the  26th  of  December,  Thompson  called  on 
Kirkland  &  Bacon,  and  Kirkland  told  him  he  liad  seen  O.  S.  Williams, 
Stebbins'  attorney,  and  Williams  told  him  that  no  rule  had  been  entered 
in  the  matter,  and  that  he  did  not  know  when  he  should  enter  one.  On 
the  27th  December,  Thompson  sent  to  Williams  a  letter  as  follows:  **  I 
saw  Mr.  Kirkland  on  the  26th  inst.,  and  he  wished  me  to  ask  you  if  you 
had  entered  any  rule  in  the  Stebbins  land  suit  yet;  if  so,  vshm?  If  no 
rule  is  yet  entered,  will  you  apprise  him  or  me  when  you  do  enter  such 
rule.  Please  say  on  this  paper,  and  oblige  yours.''  In  answer,  O.  S. 
Williams,  Esq.,  wrote  the  following:  '^  In  reply  to  above  I  would  say, 
that  no  rule  has  been  entered  in  the  Stebbins  matter,  and  when  any  will, 
18  more  than  I  can  tell.  I  have  not  looked  into  the  matter  much,  but 
dial]  do  so  before  long."  This  letter,  containing  both  communications, 
was  sent  by  Thompson  to  Kirkland  &  Bacon.  A  few  days  after  this  com- 
munication was  had,  Thompson  called  at  Williams's  oj£ce,  and  Williams 
informed  him  that  he  would  inform  him,  Thompson,  or  Kirkland  &  Ba- 
con, when  any  rule  was  entered.  Kirkland  &  Bacon,  relying  upon  what 
had  transpired  between  them  and  Williams,  and  also  between  Thompson 
and  Williams,  took  no  farther  means  of  ascertaining  that  a  rule  had  been 
entered,  and  heard  nothing  farther  from  it  until  the  last  January  term  of 
this  court:  Kirkland,  while  in  attendance  upon  the  court,  happened  to 
discover  a  rule  for  default  entered  in  the  clerk's  minutes  against  Thomp- 
son for  not  pleading,  bearing  date  January  9,  1846.  Thompson  swears 
to  merits  and  a  good  cause  of  action.  Williams  explained  by  saying, 
that  on  or  about  the  9th  of  December,  he  met  Kirkland  in  the  cars,  when 
a.  coDversation  was  had  respecting  this  suit,  and  Kirkland  enquired  of 
"Williams  in  these  words:  '*  You  have  not  entered  any  default,  I  suppose?" 
to  which  Williams  answered  he  had  not,  as  the  time  to  plead  had  not  ex- 
pired. Kirkland  then  asked  when  the  time  to  plead  would  expire;  to 
"which  Williams  replied,  he  did  not  recollect  precisely,  but  thought  it 
iPirould  be  some  time  in  the  next  week.  Kirkland  then  asked  if  it 
"vras  necessary  to  serve  a  notice  of  the  rule  to  appear  apd  plead,  on 
Thompson;  to  which  Williams  replied  it  was  not,  as  he  understood  the 
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practice.  Kirldand  said  he  must  look  into  the  matter,  and  Williams  said 
he  must  do  the  same,  as  the  practice  was  not  familiar  to  him.  In  the  last 
expression  Williams  said  he  had  particolar  reference  to  the  practice  in 
regard  to  entering  default  and  perfecting  judgment  in  such  cases.  Wil- 
liams said  that  it  was  possil^le  that  Kirldand,  in  his  first  enquiiy,  used  the 
word  rule  instead  of  default,  as  the  cars  were  going,  and  there  being 
considerable  noise;  but  thinks  not:  and  as  to  the  rest  of  the  conveisation 
at  that  time,  he  had  a  distinct  recollection  of  its  being  correct  Williams 
said  that  he  had  in  mind  the  conversation  with  Kirldand  when  Thompson 
sent  him  a  letter,  and  supposed  that  the  rule  enquired  about  was  a  rule 
for  default;  and  so  in  the  subsequent  conversation  with  Thompson,  he 
supposed  he  was  to  give  Kirldand  &  Bacon  notice  when  he  had  entered 
the  rule  for  default,  as  Thompson  requested;  which  he  called  on  Kirldand 
and  Bacon  to  do  the  next  time  he  was  in  Utica  after  the  default  was  en- 
tered. 

A.  Taber,  Defts  Counsel.  Kirkland  &  Bacon,  DefU  Mys, 

R.  W.Peckham,  Plfft  Counsel.     O.  S.  Wh^uams,  Plffs  AUy. 

Bronsgn,  Chief  Justice. — Stebbins  has  been  r^ular  in  his  proceedmgs. 
Most  of  the  questions  mentioned  at  the  bar,  have  already  been  decided^ 
(Piatt  vs.  Torry,  18  Wend.  572;  and  a  case  decided  within  the  last  year 
not  yet  published.)  But  Thompson  swears  to  merits  and  a  good  cause 
of  action;  and  there  has  been  a  very  great  misunderstanding  in  relation 
to  this  matter  between  him  and  his  attorney  on  the  one  side,  and  the  at- 
torney for  Stebbins  on  the  other.  I  do  not  think  there  was  any  intention 
to  mislead  on  the  part  of  Mr.  Williams,  either  in  what  he  said  or  in  what 
he  wrote;  but  still  it  is  difficult  to  deny,  on  these  papers,  that  the  oppo- 
site attorneys  have  been  misled.  True,  I  do  not  see  why  Thompson 
should  have  been  waiting  for  a  rule;  he  might  have  brought  his  action 
to  recover  the  land.  But  as  he  swears  to  a  good  title,  and  the  intention 
to  assert  it,  I  think  he  should  be  allowed  an  opportunity  to  do  so. 

Decision. — Ordered  that  Thompson  be  at  liberty  at  any  time,  witbb 
twenty  days  to  appear,  and  either  to  plead  or  declare,  pursuant  to  the 
statute.  And  in  case  he  shall  do  so,  then  the  default  and  judgment  which 
have  been  entered  by  Stebbins,  shall  be  set  aside  as  of  this  day. 


j 
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LucfRBTiA  Harris,  et.  al.,  vs.  Moses  Warren,  imp'd,  &c. 

An  irre^lar  judgment  will  be  set  aside,  if  motion  is  not  made  within  one  year,  where 
it  appears  the  irregularity  is  not  merely  technical,  but  a  matter  of  substance. 

Motion  by  R.  M.  and  M,  L  Totonsend^  as  attorneys  for  Moses  Warren, 
and  in  tfitnr  ovm  behalf y  as  purchasersy  to  vacate  a  judgment  as  against 
Warren. — Suit  commenced  on  a  promissory  note  against  Moses  Warren 
and  others,  September  21,  1842.  Warren  was  endorser;  venue  Saratoga 
county;  copy  declaration  and  copy  note  attached  was  served  on  Warren 
on  the  21st  September,  1842.  On  the  8th  October,  1842,  Warren  pro- 
cured an  order  to  extend  his  time  to  plead  twenty  days,  and  served  same, 
together  with  a  notice  of  retainer,  by  R.  M.  Townsend,  his  attorney,  on 
B.  F.  Agan,  plaintiff's  attorney,  same  day,  to  wit,  8th  October,  1842. 
On  the  27th  October,  Warren's  attorney  served  plaintiff's  attorney  with 
a  plea  duly  verified,  which  was  received  by  plaintiff's  attorney,  Agan, 
before  Warren's  time  to  plead  had  expired.  Plaintiff's  attorney  noticed 
cause  for  trial  15th  November,  1842,  for  first  Monday  of  December  fol- 
lowing. The  cause  was  then  not  tried;  and  plaintiff's  attorney  stipulated 
to  try  it  at  the  December  circuit,  1843.  The  cause  was  not  then  tried; 
and  plaintiff's  attorney  ttgain  noticed  it  for  trial  for  the  June  Circuit, 
1844.  The  cause  has  never  been  tried.  Warren  died  6th  February,  1845, 
and  the  cause  was  then  pending  and  undetermined  as  against  Warren. 
On  the  22d  April,  1843,  R.  M.  and  M.  I.  Townsend  purchased  of  said 
Warren  certain  real  estate  in  the  county  of  Rensselaer,  which  was  con- 
Teyed  to  them  by  deed  from  said  Warren,  for  a  valuable  consideration, 
paid.  On  the  6th  of  March,  1845,Townsends  first  learned  that  plaintiffs' 
attorney  had  on  the  11th  October,  1842,  entered  a  judgment  in  favor  of 
the  plaintiffs,  against  Warren  and  the  other  defendants,  for  f  1036*46 
damages  and  costs;  and  a  transcript  thereof,  on  the  same  day  was  filed 
in  the  Rensselaer  county  clerk's  office,  which  became  a  lien  upon  the 
property  purchased  by  Townsends. 

The  plaintiffs'  alleged  that  the  sale  made  by  Warren  to  the  Townsends 
was  without  any  adequate  consideration,  and  was  intended  to  cover  the 
property  of  Warren,  and  avoid  the  payment  of  the  aforesaid  judgment. 
One  Chandler  swears  he  informed  Warren,  aboi^t  four  weeks  after  the 
entry  of  the  judgment  and  filing  transcript,  that  the  same  was  done. 

Townsend  &  Hill,  Coun./or  mo.  R.  M.  &  M.  I.  Townsend,  in  pro.  per. 
M-  T.  Reynolds,  Counsel  opposed.  B.  F.  Agan,  Plffs  Atty. 

Beonson,  Chief  Justice. — ^The  plaintiffs  entered  an  irregular  judgment 
against  Warren  before  his  time  for  pleading  had  expired.  Finding  them- 
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selves  in  the  wrong,  the  plaintifi  waived  the  judgment,  and  notioed  the 
cause  for  trial  several  times;  and  it  remained  pending  and  undetermined 
when  Warren  died  in  February  last  This  irregular  and  abandoned  judg- 
ment can  not  be  allowed  to  stand,  either  against  Warren,  or  those  claim- 
ing under  him,  whether  as  heirs,  devisees,  or  purchasens.  TheTownsends 
stand  in  the  latter  character.  If  Warren  knew  that  a  judgment  had  been 
entered,  he  knew  also  that  it  had  been  waived.  This  is  not  a  mere  tech- 
nical irregularity,  as  to  which  a  party  must  move  within  a  year  after  judg- 
ment The  motion  is  founded  on  matter  of  substance.  The  plaintifi 
have  a  judgment  without  the  shadow  of  legal  foundation  to  support  it 

Decision — Ordered^  That  the  judgment  entered  against  the  defendants 
in  this  cause,  so  far  as  relates  to  the  defendant,  Moses  Warren,  be  va- 
cated and  set  aside;  so  that  the  said  judgment  shall  not  affect  any  pro- 
perty held  under  said  Warren. 


William  H.  Oubnet  vs.  Davto  Pabks. 

Wlmre  a  verdict  wm  rendered  for  defendant  at  the  circuit,  and  plaintiff  nooTed  for  a  new 
trial  on  a  bill  of  ezoeptioni,  which  was  decided  in  ikvor  of  the  defendant;  and  pend * 
ins  ^^  motion  for  a  new  trial  the  defendant  died;  the  defendant,  on  application,  wu 
permitted  to  enter  jndfment  aa  of  the  next  racceediqs  term,  after  yerdict,  during  the 
life  time  of  defendant. 

Motion  hy  drfendantfor  leave  to  enter  up  judgTnent  on  the  verdid  ren- 
dered in  this  causey  as  of  May  term,  1841.— Replevin,  tried  at  the  Dutch- 
ess circuit,  1840;  verdict  for  defendant  for  rent,  $179,  and  the  value  of 
the  goods  were  assessed  at  $260.  Proceedings  were  stayed,  and  bill  of 
exceptions  brought  by  plaintiff's  attorney.  On  the  12th  December  last, 
defendant's  attorney  served  a  notice  of  argument  on  plaintiff's  attomeyi 
for  January  term  last;  at  which  term  judgment  of  affirmance  was  ren- 
dered for  defendant  David  Parks,  the  defendant,  died  on  the  10th 
March,  1843,  pending  the  motion  for  a  new  trial. 

Plaintiff's  attorney  states  he  never  received  any  notice  of  argument 
in  the  cause  for  January  term  last 

M.  T.  RETNOLns,  Defts  Counsel.        D.  Pick,  Defts  My. 

S.  Stbvbns,  Plffs  Counsel.  Whxiam  Eno,  Plffs  jJ%. 

Brgnson,  Chief  Justice.— -This  question  is  decided  by  the  case  of 
Spalding  vs.  Congdon,  18  Wendell,  643. 

Decision. — Motion  granted. 
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NsLSQN  Bbown  and  Hial  Fitoh,  Plfis  in  error^  vs.  Datid  Wesson  and 

Andrew  Wesson,  Defts  in  error. 

An  action  in  trover  before  a  justice  of  the  peace,  In  which  a  promiasory  note  was  intro- 
duced and  proved  as  the  amount  of  damages  claimed,  and  was  delivered  up  and  ean- 
eelsd  on  the  trial,  and  judgment  in  trover  was  rendered  for  that  amount  against  the 
defendants,  they  not  appearing  to  defend  J  the  defendants  on  an  ex  parte  application, 
procured  a  common  law  certiorari  to  remove  the  proceedings  into  this  court:  And  on 
a  motion  by  defendants  in  error  to  quash  the  certiorari  on  the  ground  that  it  appeared 
the  principal  ground  of  the  plainti&  in  error,  was,  that  the  proof  before  the  justice 
was  not  snflkient  to  warrant  a  judgment  in  trover,  and  that  the  action  should  have 
been  aammpait;  it  was  held  that  such  a  question  could  net  be  reached  by  a  common 
law  certiorari ;  and  motion  was  granted  with  costs. 

Moiion  hy  d/tfendasnis  in  error  to  quash  a  common  law  certiorari.'^ 
On  the  7th  March  last,  this  court  granted  a  common  law  certiorari  in 
this  cause,  on  the  ex  parte  application  of  plaintiffs  in  error;  said  certiorari 
was  directed  to  the  common  pleas  of  Chenango  county;  the  motion  was 
founded  on  the  affidavit  of  Nelson  Brown,  one  of  the  plaintiffs  in  error: 
to  which  was  annexed  the  papers  used  in  the  common  pleas  on  motion  to 
set  aside  the  execution  issued  by  the  clerk  of  Chenango  county,  and  for 
a  perpetual  stay  of  proceedings  on  said  execution.    The  papers  on  which 
said  motion  in  the  common  pleas  was  founded,  showed  that  the  plaintiffs 
in  error  were  sued  by  the  defendants  in  error  in  justice's  court  in  Oxford, 
and  that  the  declaration  in  the  justice's  court  was  in  trover  for  boots  and 
shoes,  obtained  by  false  pretences;  a  note  was  given  by  defendants  for 
the  boots  and  shoes,  which  note  was  delivered  to  the  justice  to  be  can- 
celed on  the  trial.    The  defendants  did  not  appear  in  the  justice's  court, 
and  judgment  for  plaintiffs  for  damages  and  costs,  $66*76,  on  the  9th 
October,  1843,  was  rendered  against  them,  a  transcript  filed  and  execution 
issued  by  the  clerk  of  Chenango  county.    The  evidence  before  the  justice 
appeared  with  the  papers.    The  affidavit  of  Nelson  Brown,  upon  which 
the  certiorari  was  granted,  stated  **  that  he  believed  an  improper  and 
fraudulent  attempt  was  made  in  said  cause  to  convert  a  contract  debt  into 
a  tort  J  and  that  the  defendants  (plaintifis  in  error),  applied  to  the  com- 
mon pleas  for  relief  by  motion,  and  they  granted  an  order  staying  pro- 
ceedings to  enable  the  defendants  (plaintiffs  in  error),  to  bring  these 
proceedings  before  this  court  by  a  common  law  certiorari."    This  motion 
to  quash  said  certiorari  was  founded  upon  the  papers  on  which  the  said 
certiorari  was  allowed,  and  also  upon  the  affidavits  of  Henry  R.  Mygatt 
(attorney),  and  Austin  Hyde  (judge  of  common  pleas),  and  thereto  are 
annexed  the  affidavits  of  said  attorney,  and  Uri  Tracy  (justice),  used  in 
eommon  pleas  to  resist  said  motion  and  orders  of  court  below.    The  jus- 
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tices'  affidavit  used  to  resist  the  motion  in  the  common  pleas  stated,  that 
the  judgment  was  rendered  in  trover;  and  that  the  plaintiffs'  attorney 
brought  to  court  a  declaration  part  printed  and  part  written  in  troyer; 
and  the  affidavit  of  the  attorney  stated  an  admission  made  by  defeadaats 
in  justice's  court    The  common  pleas  denied  the  motion  with  costs,  and 
directed  an  alias  execution  to  issue;  after  the  motion  was  decided,  they 
granted  time  to  move  for  a  certiorari  or  mandamus.    The  affidavits  of 
the  attorney  (Mygatt),  and  the  judge  (Hyde),  upon  this  motion,  showed 
that  the  motion  in  the  common  pleas  was  resisted  upon  two  affidavits 
above  stated,  and  that  said  two  orders  were  entered.    Hyde  was  one  of 
the  judges  who  presided  on  the  motion,  and  he  stated  that  *^  the  counsel 
of  said  Brown  and  Fitch  assumed  among  other  grounds,  that  the  evidence 
before  the  justice  was  not  sufficient  to  sustain  trover,  and  that  the  action 
should  have  been  in- assumpsit  and  not  in  trover."    The  affidavit  6f  at- 
torney (Mygatt)  stated  that  no  notice  was  given  for  said  motion  for  cer- 
tiorari, and  that  he  expected  notice,  and  that  the  costs  ($7),  in  the  com- 
mon pleas  directed  to  be  paid  on  denying  the  motion  had  not  been  paid. 

H.  H.  Martin,  Counsel  for  Befts  in  Error. 

N.  Hu.L,  Jr.,  Counsel  for  Plffs  in  Error. 

H.  R.  Mygatt,  Attyfor  Defis  in  Error. 
H.  Bennett,  Attyfor  Plffs  in  Error. 

Bkonson,  Chief  Justice. — There  can  be  little  doubt  that  the  writ  was 
allowed  at  the  March  special  term,  on  the  supposition  that  the  action 
before  the  justice  was  assumpsit  on  a  promissory  note,  and  the  judgment 
in  trover  for  boots  and  shoes.    If  such  had  been  the  fact,  there  would 
have  been  error  in  those  parts  of  the  proceedings,  which  are  in  the  nature 
of  a  record,  and  a  common  law  certiorari  might  have  been  an  available 
remedy.     But  it  now  clearly  appears  that  the  action  was  trover  from 
beginning  to  end;  and  the  only  question  which  can  be  made,  is,  whether 
there  was  sufficient  evidence  to  support  the  judgment.     Such  a  question 
can  not  be  reached  by  a  common  law  certiorari,  and  it  would  be  worse 
than  useless  to  go  on  with  the  litigation.    Motion  granted. 


Peter  Caoger  vs.  William  S.  Gardner. 

Where  a  party  moves  on  a  mere  irregularity^  he  rnnst  he  held  to  the  rule  strictly,  and 
move  the  first  opportunity,  or  he  will  he  too  late. 

Motion  by  defendant  to  set  aside  judgment  for  irregularity, — Action 
brought  against  Peter  Comstock  as  maker,  and  defendant  as  endorser, 
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of  a  promissory  note  ;  Gardner  the  defendant  only,  was  served  with  a 
declaration.  At  the  last  January  (Albany),  circuit,  the  cause  entitled 
**  Peter  Cagger  vs.  Peter  Comstock  and  William  S.  Gardner"  was  noticed 
for  trial;  Gardner  only  appeared  on  the  trial;  a  verdict  was  taken  against 
him  for  $2454'04,  and  the  damages  assessed  against  Peter  Comstock  for 
the  same  amount.  £.  Clark,  Esq.,  one  of  defendant's  attorneys  being 
present  at  <he  trial.  Cagger,  the  plaintiff,  and  one  of  plaintiff's  attorneys 
supposed  that  Comstock  had  been  served  with  a  declaration,  and  iiis  de- 
fault entered  when  he  procured  the  assessment  of  damages  against  him; 
he  afterwards,  on  the  11th  of  February,  informed  defendant's  attorney 
Clark,  that  he  waived  the  verdict  as  against  Comstock;  and  at  the  same 
time  served  Clark  with  a  copy  of  the  bill  of  costs  and  notice  of  retaxation 
entitled  against  Gardner  separately.  Judgment  was  entered  against 
Gardner  only,  and  execution  issued  on  the  14th  March  last. 

E.  Glare,  Defls  CounseL  Clark  and  Pattison,  Defts  Atty$. 

C.  Stevens,  Plffs  CounseL  Cagoer  and  Sievens,  Plffs  Attys. 

Bronson,  Chief  Justice. — ^The  defendant  has  no  merits;  but  moves  on 
the  sole  ground  of  irregularity.  In  such  cases,  the  rule  is,  that  the  party 
must  move  at  the  fii'st  opportunity,  or  he  will  be  too  late.  Here  the 
defendant's  attorneys  knew  of  the  irregularity  on  the  11th  of  February — 
three  full  weeks  before  the  March  special  term,  at  which  time  he  should 
have  moved. 

Decision. — Motion  denied,  with  $7  costs  of  opposing. 


FoRTis  M.  Wilcox  vs.  Augustus  Moses. 

Where  a  motioD  it  denied  without  prejodice  to  the  right  to  renew  it,  and  on  the  aecond 
motion  no  part  of  the  moving  papers  show  that  it  is  a  renewal  of  a  motion ;  and  objec* 
tion  is  made  to  the  motion  on  the  ground  that  it  has  heea^decidefl ;  the  rule  entered 
g;ranting  such  leave  to  renew,  is  then  offered  to  be  read,  and  that  is  objected  to,  on  the 
ground  that  the  moving  papers  do  not  refer  to  it.  The  court  will  allow  the  motion  to 
stand  over  to  next  vnthout  coiti,  with  leave  to  serve  further  papers. 

Motion  by  plaintiff' far  costs  of  the  last  Essex  Circuit,  held  Janvary 
28,  1845.  II  was  opposed  on  the  ground  that  it  was  too  late.  2  Wend., 
28S» — Chief  Justice  said  that  rule  did  not  apply  to  substantial  matter  of 
this  kind.  It  was  replied  that  the  motioniwas  made  last  term  and  denied, 
without  prejudice.  It  was  then  objected  that  it  did  not  appear  from  any 
of  the  papers  that  it  was  a  renewal  of  a  former  motion.  The  rule  of  last 
term  was  then  offered  to  be  read,  and  was  objected  to.    Chief  Justice 
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said  he  did  not  see  why  it  might  not  be  read,  and  further  said  that  if  he 
did  not  grant  the  motion,  he  should  let  it  stand  over  without  cods  to  serre 
further  papers;  on  the  objection  being  insisted  on,  the  motion  was  direct- 
ed to  stand  over  for  that  purpose. 

R  Peabson,  Plffs  Counsel.  G.  R.  Andrews,  Plffs  Mty. 

N.  Hnx  Jr.,  Defts  Counsel.  A.  C.  Hamd,  Defts  Mty. 

Rule  entered  according  to  the  above  decision. 


The  Watervlibt  Bank  vs.  Ebbnbzer  Clark,  imp'd  &c. 

On  a  modon  to  tet  aside  a  report  of  referee  and  Bubseqiieiit  proceedings  for  ii 
and  the  decision  turns  on  a  question  of  ftct  about  which  there  is  nearly  equal  con- 
flicting evidence,  and  the  defendant  who  seeks  to  set  aside  the  report,  and  to  be  let 
in  to  defend,  swears  to  merits,  the  report  &c,,  will  be  set  aside  without  costs  to 
either  party. 

Motion  hy  defendant  to  set  aside  report  of  referee^  judgment  jrc,  for 
irregularity. — ^Assumpsit,  on  a  promissory  note,  cause  referred  to  Ira 
Harris,  sole  referee,  in  Oct,  1843.    Cause  was  adjourned  from  time  to 
time,  until  the  21st  Feb.,  1846 ;  when  Harris  referee,  appointed  the 
8th  day  of  March,  1845,  for  a  further  hearing  before  him,  at  his  office 
in  Albany;  Anthony  Ten  Eyck,  who  was  a  clerk  in  the  office  of  £.  C. 
Litchfield,  plaintiff's  attorney,  made  a  copy  of  the  said  notice  of  hearing 
and  compared  it  with  John  B.  Frisbee,  who  was  also  a  clerk  in  said 
Litchfield's  office,  with  the  original,  signed  by  said  Harris,  and  both  said 
clerks  swore  that  the  copy  notice  was  a  true  copy  of  the  original,  and  that 
the  copy  notice  as  well  as  the  original  designated  the  8th  day  of  March, 
as  the  day  of  hearing  before  the  referee ;  and  Ten  Eyck  swore  that  he 
served  the  same  copy,  so  compared,  on  a  person  being  in  the  office  of 
Clark  &  Pattison,  defendant's  attorneys,  residing  in  Troy,  in  office  hours, 
on  the  20th  of  Feb.,  1845;  said  Clark  &  Pattison  being  then  absent  from 
their  office.    Ten  Eyck  also  swore  that  at  the  time  of  the  service,  the 
notice  of  hearing  was  for  the  8th  of  March.    On  the  back  of  the  copy 
notice  of  hearing  served  as  aforesaid,  was  an  endorsement,  as  follows  : 
''Copy  appointment  of  hearing  for  10th  day  of  March,  at  10  a.m.,"  which 
endorsement  Frisbee  swore  he  made  by  mistake,  confounding  it  with 
other  notices  of  hearing  in  other  causes  for  the  10th  of  March,  between 
the  same  attorneys.    The  same  copy  served  was  produced  and  filed  on 
this  motion;  and  which  appears  to  have  been  altered  in  the  body  of  the 
notice  from  8th  to  10th,  the  figure  10  written  over  the  figure  8.     Clark 
&  Pattison  in  their  moving  papers  gave  a  copy  of  the  notice  served,  for 
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the  lOtby  and  both  swore  that  it  was  a  correct  copy  of  the  only  one 
served  by  plaintiflPs  attorney,  in  February  last,  in  said  caqse  ;  and  was  a 
copy  of  the  same  as  served.  On  the  10th  March  Clark  attended  with  his 
witnesses,  and  found  that  the  hearing  was  had  on  the  8th,  and  learned  a 
judgment  had  been  entered  on  the  report  of  the  referee  for  plaintiff,  for 
$309*43  damages,  and  $138*40  cost;  which  judgment  plaintiff 's  attorney 
refused  to  waive,  on  defendant's  application;  defendant  swore  to  merits. 

£•  Clare,  De^  Counsel.  Clark  and  VATrisoSf  Lefts  AUy. 

£.  C.  Litchfield,  Plffs  Counsel.    TL  C.  Litchfield,  Plffs  AUy. 

Bronson,  Chief  Justice. — ^This  is  one  of  those  cases  in  which  both  of 
the  parties  think  themselves  right  on  a  question  of  fact,  and  where  it  is 
impossible  on  the  papers  presented  to  say  with  any  great  degree  of  cer- 
taiBty,  which  is  in  the  wrong.  The  defendant  swears  to  merits,  and  on 
the  whole  I  think  the  report  of  the  referee  and  subsequent  proceedings  on 
the  part  of  the  plaintifis  should  be  set  aside^  without  costs  to  either 
party. 

Rule  accordingly. 


Arthur  Cowton  vs.  Isaac  Anderson,  Jr. 

When  a  defendant  suffers  judgment  to  be  taken  against  him  by  de&nlt,  on  a  promiSKuy 
note,  ipdiich  defendant  alleges  was  giren  for  money  won  at  play^  and  oonsequentlj 
-rad  under  tfaa  statute  against  gaming;  be  can  not  succeed  to  set  aside  the  default  and 
judgment,  on  a  motion  afterwards,  on  the  ground  that  the  note  was  void  under  the 
statate  \  he  must  avail  himself  of  his  defence  by  pleading. 

Motion  by  defendoTd  to  set  aside  default  and  all  subsequent  proceedings , 
or  Jar  a  perpetual  stay  of  execution  thereon. — Assumpsit  on  a  promissory 
note  ;  judgment  entered  by  default  against  defendant  January  2,  1846, 
for  9557*24  damages  and  costs;  4th  February  execution  was  issued  to 
sheriff  of  Westchester,  and  defendant's  real  estate  advertised  for  sale. 
The  ground  of  the  application  was,  that  the  note  on  which  the  judgment 
in  this  cause  was  recovered  was  given  by  defendant  for  money  vxm  at 
pliMjf,  and  was  therefore  void  under  the  statute  against  gaming.    No  ex* 
cuse  was  shown  by  the  defendant  for  not  having  pleaded  the  statute  in 
bar  of  a  recovery,  or  having  put  in  his  defence  in  proper  time. 
N.  B.  Blunt,  De/is  Counsel.  A.  L.  Brown,  Lefts  AUy. 

J.  Kewland,  Plffs  Counsel.  A.  B.  Belknap,  Plffs  AUy. 

Bbonson,  Chief  Justice. — ^The  fact  that  the  note  was  given  for  money 
won  at  play,  does  not  take  it  out  of  the  general  rule,  that  a  party  nyist 
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put  in  his  defence  at  the  proper  time  of  pleading,  and  not  suffer  a  default 
to  be  taken  against  him.    The  defendant  shows  no  excuse  for  not  having 
availed  himself  of  his  defence  by  pleading.    The  motion  must  be  deaied 
with  costs. 
Rule  accordingly. 


RoDOLFHUS  E.  Northrop  vs.  William  Wright. 

On  a  motion  that  plaintiff  file  security  for  coeti,  the  defendant  will  not  be  allowed  ut 
general  rale  to  have  the  amount  increased  oyer  $250,  where  it  appears  the  cinM  hu 
been  through  a  long  eourse  of  litigation  and  the  amount  of  costs  is  large.  A  plaintiiT 
non  resident,  although  compelled  to  bring  an  action  of  ejectment,  by  reason  of  a  claim 
of  title  instituted  under  the  statute  by  defendant  is  nevertheless  required  to  file  lecnritj 
for  costs. 

Motion  by  defendant  that  plaintiff  file  securiiyfor  costs  in  this  cau^^ 
The  defendant,  William  Wright,  served  on  plaintiff,  Rodolphus  E. 
Northrop,  a  claim  under  the  act  entitled,  ^*  Proceedings  to  compel  the 
determination  of  claims  to  real  property  in  certain  cases,*'  part  3,  chapter 
5,  title  2,  of  the  Revised  Slattdes,  on  the  24th  December,  1833.  On  the 
9th  August,  1843,  an  order  was  made  by  this  court' as  follows : 

^'  William  Wriqht,  demandant  vs.  Rodolphus  £•  Northrop,  claimant 

On  motion  on  the  part  of  demandant j  ordered  that  the  de/aiJt  of  said 
Rodolphus  be  and  the  same  is  hereby  entered^  with  leave  to  daitnant  to 
commence  an  action  of  ejectment  under  the  statute  within  twenty  dayt 
after  service  of  notice  of  this  rule.*^ — In  pursuance  of  said  rule  a  declara- 
tion was  filed  on  the  8th  September,  1834,  and  a  copy  served.    On  the 
23d  of  September  aforesaid,  a  plea  was  served.    The  cause  was  several 
times  noticed,  and  finally  tried  at  the  circuit  on  the  27th  March,  1837, 
and  a  verdict  rendered  for  the  claimant,  Rodolphus  E.  Northrop,  for  an 
undivided  part  of  the  premises  as  claimed  in  the  declaration.     Wright^ 
the  demandant,  made  a  case  and  brought  it  before  this  court,  which  was 
decided  at  July  term,  1841 :  new  trial  denied.    Judgment  was  docketed 
against  Wright  for  the  amount  of  the  verdict  and  costs,  which  was  by 
Wright,  on»the  bill  of  exceptions,  carried  to  the  court  of  errors,  and  was 
decided  in  that  court  on  the  26th  December,  1844 :  judgment  reversed 
and  venire  de  novo  directed  to  issue,  costs  to  abide  event.    Northrop 
insisted  he  should  not  be  required  to  file  security  for  costs,  for  the  reason 
that  he  had  acted  on  the  defensive  ;  that  all  the  proceedings  on  his  part 
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had  arisen  out  of  the  demand  made  by  Wright.  Wright  showed  that 
the  plaintiff,  Northrop,  at  the  time  of  the  commencement  of  this  suit  and 
ever  since,  had  been  and  then  was  a  non-resident  of  this  state,  and  a  re- 
sident of  the  state  of  Connecticut;  and  insisted  that  under  the  circum- 
stances of  this  case,  the  costs  having  accumulated  to  a  large  amount,  a 
bond  for  more  than  (250  should  be  required  of  plaintiff.  The  plaintiff, 
in  reply,  insisted  that  the  practice  had  been  uniform,  and  no  more  than 
what  the  statute  required,  had  ever  been  ordered  to  be  given. 

N.  B.  Blunt,  Lefts  Counsel.  Jonathan  MaLsa,  Defts  Atty. 

J.  Edwards,  Plffs  Counsel.  William  S.  Sears,  Plffs  JiUy. 

Bronson,  Chief  Justice. — Considered  it  the  ordinary  case  for  security 
for  costs,  and  refused  to  increase  the  amount 

The  usual  order  entered  for  plaintiff  to  file  security  for  costs,  absolute. 


Alfred  Schermerhorn  and  Edwin  Delano  vs.  Loren  Jones. 
Joel  N.  Hates  and  John  S.  Heyer  vs.  Same. 

Where  the  defendant  bonght  goods  of  plaintiflb  on  credit,  and  soon  after  the  credit  ex- 
pired, defendant  requested  a  compromise  with  the  plaintiflb  and  other  creditors,  and 
the  plaintiA  sued  the  defendant  in  trorer,  and  held  him  to  bail,  on  the  groimd  that 
defendant  obtained  possession  of  plaintiA  property  by  fraud  and  without  right,  these 
facts  sufficiently  appearing.  On  a  motion  by  defendant  to  be  discharged  on  coounon 
bail,  on  the  ground  that  the  cause  of  action  was  contract,  it  was  held  that  the  fraud 
destroyed  the  contract,  and  baU  was  ordered. 

Motion  by  defendant  to  vacate  the  orders  of  John  W.  Edmonds,  Esq., 
circuii  judge  of  the  first  circuity  granted  in  the  above  entitled  causes  seV' 
eraUy,  on  the  26th  February,  1845;  one  of  which  ioas,  to  discharge  the 
order  requiring  jdaintyffFs  to  show  cause  of  action,  and  the  other,  to  mUi- 
gate  defendant's  bail,  and  requiring  him  to  give  bail  in  the  sum  of 
$1400. — ^These  suits  were  commenced  by  capias,  in  trover,  and  an  order 
endorsed,  requiring  defendant  to  be  held  to  bail  in  each  cause  in  the  sum 
of  $1600*  On  the  24th  February,  Edmonds,  circuit  judge  of  first  circuit, 
granted  an  order  in  each  cause,  requiring  plaintifis  to  show  cause  why 
defendant  should  not  be  discharged  on  common  bail,  and  if  cause  of 
action  shown,  then  why  the  amount  of  bail  should  not  be  mitigated. 
Cause  of  action  having  been  shown  in  pursuance  of  said  orders,  said  cir- 
cuit judge,  on  the  26th  February,  granted  an  order  vacating  and  dis- 
charging the  orders  made  on  the  24th  February,  and  granted  another 
order,  mitigating  and  reducing  the  amount  of  defendant's  bail  to  S1400. 
Said  Edmonds,  circuit  judge,  upon  granting  the  last  mentioned  orders, 
gave  the  following  opinion  in  writing: 
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{Titles  of  the  cavses.)  '*  In  September  last,  the  defendant,  who  resided 
at  Buffalo,  purchased  of  the  plaintifis  in  this  city,  (New  York)  sundry 
bills  of  goods  on  time,  upon  representations  that  he  was  solvent  "When 
the  bills  became  due,  it  was  found  that  he  was  utterly  bankrupt,  and  it  is 
alleged  that  his  purchases  were  a  fraud  upon  the  plainti£&,  and  that  fact 
is,  by  the  affidavits  and  admissions  of  the  defendant,  clearly  made  out 
Under  these  circumstances,  the  plaintifis  disaffirmed  the  contract  of  sale, 
and  brought  suits  against  him  in  trover,  held  him  to  bail  and  he  was  a^ 
rested  by  the  sheriff  of  New  York,  from  whose  custody  he  now  seeks  to 
be  discharged.    The  circuit  judge  rules  that  the  fraud  vitiates  the  con- 
tract of  sale  entirely,  and  that  the  defendant  having  obtained  possession 
of  the  property  of  the  plaintifis  without  right,  and  having  refused  to  re- 
turn it,  or  to  make  compensation  for  it,  he  was  guilty  of  a  wrong  for 
which  he  might  be  held  to  bail.    That  the  claim  of  the  plaintifis  is  in  no 
respect  founded  upon  the  contract,  but  upon  the  fraud  by  means  of  which 
he  obtained  the  plaintiffs  goods,  and  in  that  respect  is  materially  differ- 
ent from  the  case  of  Brown  vs.  Treat  fy  Carter ^  in  1  HiU.    In  that  case 
the  form  of  the  count  only  was  changed,  the  nature  of  the  contract  re- 
maining the  same;  but  in  this  case  the  whole  matter  is  changed  from  a 
contract  to  a  fraud,  not  in  form  only,  but  in  fact    The  order  to  show 
cause  of  action,  is  therefore  discharged." 

N.  B.  Blunt,  Lefts  Counsel,  A.  L.  Brown,  Dejls  Jltty. 

Plffs  Counsel.  M.  G.  Harrington,  Plffs  AUy* 

Bronson,  Chief  Justice. — Held  that  the  fraud  destroyed  the  contract, 
and  being  a  proper  case  for  bail,  denied  the  motion  with  costs. 

Rule  accx)rdingly. 


Gerrit  Smith  vs.  Henrt  Frizell,  et.  al. 

A  wnt  of  Replmn  will  be  amendad  on  termt,  bj  cbangiag  it  from  upit  and  dttimt  to 
detinet  alooe,  after  the  execution  and  appearance  by  defendant,  where  it  appeiied  tbe 
attorney  iseaed  it,  misapprehending  the  state  of  fiicts  in  the  case. 

Motion  hy  flaintiff  for  leave  to  amend  the  writ  of  replevin,  tchich 
was  issued  and  executed  in  this  cause,  by  striking  out  the  words  imputing 
an  unlawful  taking,  to  wii,  *^  hath  taken  and^^-^-^changing  it  from  cepit 
and  detinetto  detinet  alone. — Plaintiff's  attorney  issued  the  writ  of  replev- 
in for  cepit  and  detinet,  upon  information  which  he  supposed  warranted  it, 
but  subsequently  ascertained  that  it  should  have  been  issued  for  deivMl 
alone,  in  order  to  meet  the  facts  of  the  case.    Defendant's  counsel  sup- 
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posed  that  a  writ  issued  inteniianaUy  cepit  and  detinet  could  not  be  amend- 
ed under  the  rule;  that  the  decisions  went  to  show  that  such  amendments 
would  be  allowed  only  where  it  was  shown  to  be  a  clerical  mistake  in 
drawing  the  writ  It  was  shown  that  the  defendants  had  appeared^  but 
the  plaintiff  had  not  declared. 

A.  C.  Hand,  Plfs  Counsel.  A.  C.  Hand,  Plffs  Atty. 

M.  T.  Retnolds,  Defts  Counsel.  C.  F.  Tasob,  Lefts  Mty. 

B&oNSQN^  Chief  Justice. — ^Thought  the  amendment  should  be  allowed 
under  the  general  rule;  and  granted  the  motion  on  payment  of  $7  costs 
of  opposing  the  motion,  and  giving  a  new  replevin  bond  nunc  pro  tunc, 
and  the  sureties  therein  justiiying,  provided  the  form  of  the  existing 
bond  be  such  that  it  will  not  be  adapted  to  the  amended  writ. 


Emmet  Rusk  vs.  George  Van  Benschoten,  imp'd  with  Theodore  Cainb. 

The  ooiurt  do  not  inquire  into  parti  of  day  on  filing  and  serrice  of  a  declaration.    Senrica 
heSan  filing  on  thi  iame  day  held  good. 

Motion  by  defendant  Van  Benschoten  to  set  aside  judgment  and  execu- 
Hon  in  this  cause,  so  far  as  relates  to  property  of  Van  Benschoten. — ^The 
defendants  were  partners  in  business  in  the  city  of  New  York.  On  the 
morning  of  the  24th  January  last,  declaration  was  served  on  defendant 
Caine,  who  thereupon  gave  a  cognovit  for  the  amount  of  plaintiff's  claim 
against  defendants,  with  a  consent  that  execution  might  issue  forthwith. 
On  the  same  day,  and  at  the  same  time  a  declaration  was  filed,  judgment 
was  entered  up,  file^  and  docketed,  and  execution  issued  and  levy  made 
upon  the  joint  property  of  both  defendants.  The  declaration  was  served 
before  it  was  filed;  but  the  service  and  filing  occurred  on  the  same  day. 
The  main  question  was,  whether  the  suit  could  be  said  to  have  been 
eom/menced  in  this  way. 

N.  B.  Blttnt,  Defts  Counsel.  A.  L.  Brown,  Defts  My. 

N.  Hill  Jr.,  Plffs  Counsel.  A.  U.  Lyon,  Plffs  M;y. 

Bbonson,  Chief  Justice. — Said  they  did  not  inquire  into  the  parts  of  a 
day  on  service  and  filing  a  declaration.    The  motion  must  be  denied. 

Rule  accordingly. 

In  the  matter  of  Abraham  D.  Russell,  on  complaint  of  Graham  B.  Hoao. 

An  attorney  hu  a  lien  upon  the  papers  in  his  clients  cause,  until  all  his  costs  are  paid. 
Wbere  there  is  a  dispnte  aboat  the  amount  of  such  costs,  it  is  a  proper  subject  of 
i«|eienee,  which  mnat  be  decided  before  the  attorney  is  boond  to  deliTer  np  the 


150  New  York  Supreme  Court  [April, 

Motion  on  the  part  of  complainant,  that  Abraham  D.  RusseUj  Esq., 
deliver  up  to  said  Hoag  a  certain  hill  of  exceptions  and  papers  taken  on 
the  trial  of  Alexander  Hoag.^^In  this  matter  Russell  was  employed  as 
counsel  for  Alexander  Hoag,  who  was  committed  for  felony;  a  trial  was 
had  before  the  general  sessions  of  the  peace  in  the  city  of  New  York, 
on  the  16th  December,  1843;  defendant  was  convicted ;  Russell  took 
exceptions,  and  proctired  a  certificate  to  stay  execution,  and  removed  the 
cause  into  this  court  by  writ  of  error.  At  the  May  term,  1844,  of  this 
court,  the  bill  of  exceptions  was  argued  before  this  court,  and  a  decision 
iAa,de  reversing  the  judgment  of  the  general  sessions  of  the  peace.  On 
the  6th  August,  1844,  a  second  trial  was  had  before  said  general  ses- 
sions, which  resulted  in  a  verdict  of  conviction  of  said  defendant  Hoag; 
upon  which  trial  exceptions  were  again  taken  by  said  Russell,  which  were 
settled  and  sealed.  In  consequence  of  the  escape  of  said  Hoag  from 
prison,  the  exceptions  were  not  filed,  but  were  then  in  possession  of  said 
Russell.  After  Hoag  was  retaken  and  confined  in  prison,  Russell  took  no 
further  steps  in  the  matter,  in  consequence  of  information  received  from 
said  defendant,  Hoag,  that  he  did  not  wish  it.  Hoag  was  sentenced  to 
state's  prison  for  five  years.  In  January  last  Graham  B.  Hoag  requested 
the  exceptions  delivered  to  him,  which  was  refused,  unless  he  paid  a 
balance  of  costs  which  Russell  claimed,  of  $60.  Graham  B.  Hoag 
alleged  he  had  paid  said  Russell,  and  David  Graham,  the  associate 
counsel,  subsequent  to  the  first  trial,  $687*60,  excepting  $40,  which  was 
paid  previously;  and  that  William  Hoag,  another  brother,  paid  to  said 
Russell  and  Graham,  $200,  for  services  on  the  first  trial,  not  included  in 
the  above  amount. 

R.  F.  WiNSLOw,  Compts  Counsel.  R,  F.  Winslow,  Compts  AUy. 

A.  D.  Russell,  Counsel  in  pro.  per.        A.  D.  Russell,  in  pro.  per, 

Bbonson,  Chief  Justice. — This  is  a  proper  matter  for  reference,  to 
ascertain  what  amount  of  costs,  if  any,  are  due  to  Mr.  Russell  He  has 
a  lien,  as  attorney,  upon  the  papers,  until  all  his  costs  are  paid. 

Decision — Orderedy  That  the  complaint  be  referred  to  William  P.  Hal* 
lett,  Esq.,  clerk  of  this  court,  to  ascertain  if  any,  and  what  amount  is  due 
said  Russell  for  his  costs  and  fees,  for  his  services  in  defending  Alexander 
Hoag;  and  if  said  Hallett  shall  be  of  opinion  that  there  is  nothing  due 
to  said  Russell  for  his  said  services,  then,  that  said  Russell  be,  and  be  is 
hereby  ordered  to  deliver  to  said  Graham  B.  Hoag,  or  to  Robert  F.  Wioo- 
low,  the  counsel  employed  by  kirn,  the  said  bill  of  exceptions;  and  if  said 
Hallett  shall  be  of  opinion  that  any  costb  or  fees  are  due  to  said  Ruasell 
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then,  that  said  Russell  deliver  to  said  Graham  B.  Hoag,  or  to  said  counsel 
employed  by  him,  the  said  bill  of  exceptions,  on  payment  to  him  of  the 
amount  so  in  the  opinion  of  said  Hallett  due  to  said  Russell. 


Wells  Rathbun  vs.  John  R.  Woodworth  et  al. 
Febdbsick  J.  Barnard  et  al.  vs.  the  same. 

It  Meiiis  when  a  sheriff  has  two  ezecutiom  on  two  different  judgments,  bearing  difierent 
dates,  against  the  same  defendants,  both  owned  by  the  same  plaintiffs,  and  the  sale  of 
all  the  ayailable  property  of  defendants  is  applied  on  the  second  execution  by  order  of 
plaintifb,  that  the  sheriff  is  not  entitled  to  any  fees  on  the  first  execution,  nothing 
having  been  done  nnder  it. 

Motion  by  fiairdiffsy  in  the  second  suit^for  a  retaxation  of  costs.^^  On 
the  12th  of  July,  1843,  the  plaintiff  in  the  second  judgment  purchased 
the  first  judgment,  upon  which  an  execution  had  previously  been  issued, 
and  was  then  in  the  hands  of  the  sheriff  of  Oneida  county.    On  the  21st 
of  August  an  execution  was  issued  on  the  judgment  in  the  second  above 
entitled  cause,  and  delivered  to  a  deputy  sheriff  of  Oneida  county.    On 
the  1st  of  September  following,  all  the  defendant's  personal  property  was 
sold;  and  the  proceeds,  after  deducting  the  sheriff's  fees  thereon,  were 
applied  to  the  payment  of  the  second  execution,  at  the  request  and  by 
the  direction  of  the  Barnards,  plaintiffs  in  the  second  suit,  they  being  the 
owners  of  both  judgments.    The  defendant's  real  estate  was  not  sold,  in 
consequence  of  prior  incumbrances  upon  it,  which  the  Barnards  deemed 
more  in  amount  than  what  said  real  estate  would  sell  for.    The  whole 
amount  of  the  first  judgment  was  claimed  by  the  Barnards  to  be  due  and 
unpaid.    On  the  14th  of  May,  1844,  F.  J.  Barnard,  one  of  the  plaintiff 
in  the  second  suit,  was  served  with  copy  bill  of  costs  and  notice  of  taxa- 
tion, by  Matteson  &  Doolittle,  attorneys  for  the  sheriff  of  Oneida,  on 
whose  behalf  said  costs  were  to  be  taxed.  The  attorneys  for  the  Barnards 
did  not  oppose  the  taxation,  for  various  excuses  given,  which  they  stated : 
one  i^as,  the  delay  in  procuring  the  affidavit  ci  F.  J.  Barnard;  and  in 
Febraary  last  they  applied  to  Matteson  &  Doolittle  to  allow  them  to  op* 
pose  the  taxation,  which  they  refused  on  the  ground  of  the  length  of  time 
which  had  elapsed  from  the  taxation.  The  costs,  as  made  out  in  the  bill, 
were  for  sheriff's  fees  and  poundage  on  the  fi.  fa.  issued  in  the  first  cause 
for  ^6000  debt  and  ^  16*  17  damages  and  costs,  amounting  to  (77*43. 
The  counsel  for  the  Barnards  insisted  that  the  claim  of  the  sheriff  was 
illegal  and  unjust;  he  having  received  all  the  fees  to  which  he  was  en- 
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titled  on  the  second  ezecutioni  there  hiTing  been  nothing  done  with  tbe 
fint»  for  want  of  property  of  defendants  to  collect  any  part  of  it 
L  Harris,  Counsel  for  Barnard. 

Harris  &  Shephard,  Mys  far  Barnard. 

Mr.  Talcott,  Coumel  for  Sheriff, 

Matteson  &  DooLUTLRy  .Mys  for  Sheriff . 

Bronson,  Chief  Justice.—  Ordered  a  retaxation,  on  payment  of  costs 
of  opposing  this  motion  ($7*00)  and  costs  of  retaxation. 
Rule  accordingly. 


Eluah  H.  Brown  vs.  Willard  H.  Brioos,  Sheriff  of  Westchesttf  county. 

A  demwrar  tenred  within  twenty  days,  by  putting  the  tame  in  the  post-offloe  necoiding 
to  the  role,  and  paying  pottage  thereon,  ti  good  eenrtce,  notwithstanding  it  ii  not 
Mceived  by  the  attorney  to  whom  it  is  directed  until  the  twenty  days  have  expired. 

Motion  hy  defejidant  to  set  aside  default  and  subsequent  proceedingsfof 
irregularity.-^  Declaration  was  served  on  defendant  on  the  27th  of  Fe- 
bruary last    Defendant  interposed  a  special  demurrer  to  the  declaration, 
and  served  a  copy  thereof  on  plaintiff's  attorney,  by  enclosing  the  same 
in  an  envelope,  and  directing  it  to  William  D.  Craft,  Esq.,  plaintiff's 
attorney,  at  the  city  of  New  York;  paying  the  postage  thereon,  and 
mailing  the  same  at  the  post-office  in  the  town  of  White*Plains,  on  the 
18th  March  last,  being  within  twenty  days  from  the  time  of  service  of 
said  declaration.    On  the  80th  of  March  aforesaid,  plaintiff's  attorney 
entered  defendant's  default  for  not  pleading,  and  a  rule  for  a  writ  of  in- 
quiry to  issue»    In  the  afternoon  of  the  said  20th  of  March,  and  after  the 
entry  of  the  said  default  and  rule,  plaintiff's  attorney  received  through 
the  mail  a  copy  demurrer;  and  supposing  that  such  service  was  not  suf- 
ficient according  to  the  rules  and  practice  of  this  court,  and  that  such 
pleading  was  frivolous  and  intended  for  delay,  he  enclosed  the  same  to 
defendant's  attorney  on  the  same  day,  stating  that  it  came  too  late,  with 
other  objections  :  not  having  accepted  the  demurrer  of  defendant,  be  did 
not  give  him  notice  of  executing  a  writ  of  inquiry. 

M.  T.  Rktnolds,  Defti  Counsd.  M.  Mitchell,  De/is  Jltty. 

A.  Tabeb,  Plffs  Counsel.  W.  D.  Craft,  P^s  Jitty. 

Bronson,  Chief  Justice.-— The  plaintiff's  attorney  supposed  he  must 
have  received  the  demurrer  within  the  twenty  days,  in  order  to  have  the 
service  good  :  in  that  he  was  mistaken.  The  demurrer  having  been 
properly  served,  the  default  must  be  set  aside.  Motion  granted  with  costs. 
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AsaxER  Baym,  et  aL  va;  Alfbed  W.  Wetbttbn  amd  G^qbge  Wbtbubm* 

When  a  alMriffmAkBa  an  eruiTa  ntam  on  an  axecatioo,  ao  that  tiM  phiatiib  can  iiat 
mSklj  proceed  againit  him  in  an  action  for  a  ftlie  return,  he  will  he  reqaired  to  perfect 
his  return  according  to  the  &ctfl  of  the  case,  even  though  the  time  for  bringing  an 
action  by  f  tatnte  has  expired  since  the  date  of  the  return.  The  execution  itself  having 
been  returned  and  filed  withina  few  months. 

Motion  hy  flcdntiffs  for  an  order  requiring  a  late  sheriff  to  make  a 
farther  return  to  an  execution^  according  to  the  truth  of  the  case. — Judg- 
ment -was  recovered  in  this  cause  October  16,  1837,  for  $1976'88,  dama- 
ges and  costs.    On  or  about  the  same  day,  a  testatum  fi.  fa.  was  issued 
thereon  to  the  sheriff  of  Chemung,  where  defendants  then  resided.    The 
plaintiffs  received  from  said  sheriff,  for  moneys  collected  on  said  fi.  fa., 
$650  only,  leaving  the  balance  of  the  judgment  unpaid.    Plaintiff's  at- 
torney ruled  the  sheriff  to  return  the  fi.  fa.,  and  on  the  14th  of  December 
last  the  sheriff  returned  the  same,  with  a  return  endorsed  thereon  as  fol- 
lows :  *'  (Title  of  the  cause,)  fi.  fa*  Dutcher  &  Harris,  attorneys.    Levy 
$1976*88  and  interest  from  the  16th  of  October,  1837.    Sheriff  fees,  &c. 
Levied  October  22d,  1837:  one  brown  mare,  one  sorrel  horse,  and  two- 
horse  harness  and  wagon,  and  three  cows,  now  in  possession  of  George 
Weybum  ;  also  one  pleasure  buggy-wagon  and  harness,  and  two  horse 
wagon  and  harness,  now  in  possession  of  A.  W.  Weyburn:  and  two  cast- 
iron  plows,  and  two  iron  tooth  drags,  and  on  all  their  right  and  interest  of 
both  the  defendants  in  and  to  all  their  real  estate  in  the  town  of  South- 
port  ;  levied  October  the  22d,  1837.    John  Jackson,  sheriff,  by  £.  B. 
Tuthill,  deputy*    A  general  levy  on  all  the  defendant's  personal  property 
that  is  liable  to  escecution.    I  sold  the  personal  property  specified  in  the 
annexed  levy,  and  made  the  sum  of  six  hundred  and  twenty-eight  dollars 
and  eighty-three  cents,  deposited  the  money  in  the  Chemung  Canal  Bank, 
and  sent  the  plaintiff  a  certificate  of  the  deposit  of  the  same  July  the  27th» 
1838.    The  real  estate  of  the  defendants  I  advertised  for  sale,  notified 
the  plaintiffs  of  the  day  of  sale,  they  did  not  attend,  and  offered  the  same 
for  sale  on  the  day  and  hour  appointed,  but  could  not  get  any  bidders,  the 
said  real  estate  being  encumbered  by  an  older  judgment  for  more  than  its 
value.    Dated  September  the  10th,  1838.    John  Jackson,  sheriff,  by  £• 
B.  Tuthill,  deputy."    The  plaintiff  alleged  that  they  were  desirous  of 
bringing,  and  intended  to  bring,  an  action  against  the  sheriff  for  a  false 
return,  for  not  levying  and  collecting  the  fiiii  amount  of  the  execution  ; 
and  that  they  could  not  safely  proceed  against  him  on  the  return  made 
by  him  to  said  execution,  on  account  of  the  evasive  and  uncertain  charac- 
ter of  said  return;  and  they  moved,  that  the  sheriff  make  a  further  return, 
that  the  defendants  had  no  goods  or  chatteb,  lands  or  tenements  in  his 
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bailiwick,  whereof  he  could  levy  or  collect  the  balance  of  the  said  eze- 
cution,  or  any  part  thereof ;  or  otherwise,  according  to  the  truth  of  the 
case.  The  sheriff  opposed  the  motion  on  the  ground,  that  the  plaintiffii 
ought  not  to  compel  a  return  after  the  time  of  bringing  an  action  had 
expired. 

Iea  Harris,  Puff's  Counsel.  Ira  Harris,  Plffs  Mty. 

C.  Stevens,  Sheriff  ^s  Counsel.  A.  K.  Greoo,  Sheriff  *s  My. 

Bronson,  Chief  Justice. — Held  that  the  sheriff,  having  undertaken 
to  make  a  return,  must  perfect  it. 

Decision. — Motion  granted. 


John  I.  Wiles,  assignee  dtc.  of  hrno^  Jones,  sheriff  of  Montgomery 

County  vs.  William  M.  Hill  and  three  others. 

A  pUintifTcan  not  mmintain  a  luit  on  a  bond  given  to  the  aheriff  on  the  aireat  of  a  de- 
fendant, where  it  appears  that  defendant's  attorney  gave  notice  to  plaintiiT's  attorney 
before  the  commencement  of  the  auit,  and  before  special  bail  was  actually  ftUd^  that 
special  bail  was  put  in  and  filed  in  the  original  action,  although  filed  after  the  twenty 
days  conditioned  by  the  bond ;  and  plaintiff 's  attorney  gave  defendants'  attorney  notice 
that  he  should  disregard  the  notice  of  bail  for  those  reasons,  and  also  for  information  in 
the  notice.  • 

Motion  by  defendants  that  the  bond  assigned  by  said  sherffy  on  which 
a  suit  %oas  depending  between  the  above  parties^  and  all  the  proceedings 
thereon^  be  vacated  and  set  aside  with  costs. — ^This  suit  was  commenced  on 
the  30th  January,  1846,  on  the  bond  given  to  the  sheriff  aforesaid,  on  or 
about  the  8th  January,  1844,  executed  by  two  of  the  defendants  ;  on  the 
arrest  of  the  other  two  of  the  said  defendants  by  virtue  of  a  capias  ad 
respondendum,  returnable  on  the  9th  January,  1844  ;  conditioned  that 
said  defendants  arrested,  should  appear  and  put  in  special  bail  in  twenty 
days.  On  the  2d  February,  1844,  D.  Holt,  Esq.,  attorney  for  defend- 
ants, served  plaintiff's  attorneys  with  notice  in  writing  of  the  filing  special 
bail  therein,  supposing  the  same  was  then  filed ;  plaintiff 's  attorneys  wrote 
to  the  clerk  to  ascertain  when  the  bail  was  filed,  and  received  answer  that 
none  had  been  filed.  On  the  26th  February,  said  Holt  showed  plaintiff's 
attorney  a  letter  from  the  clerk  that  the  bail  piece  was  filed  on  the  6th  Feb^ 
ruaryy  1844;  and  at  the  same  time  served  a  notice  in  writing  giving  plaint- 
iff ten  days  to  except  to  the  bail,  without  endorsing  the  exception  on  the 
bail  piece.  Plaintiff's  attorneys  informed  defendants'  attorney  that  they 
should  disregard  the  notice,  as  bail  was  not  put  in  within  the  twenty  days 
and  the  notice  served  was  irregular,  and  they  had  already  taken  steps  to 
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prosecute  the  sheriff;  afterwards  plaintiff's  attorneys  concluded  to  ahan- 
don  the  prosecution  of  the  sheriff  and  proceed  on  the  hail  bond  in  the 
original  action^  which  was  assigned  to  plaintiff. 

S.  P.  Nash,  Defis  Counsel.  D.  Holt,  Defis  Atty. 

D.  Wright,  Plffs  Counsel.  Sacia  &  Davis,  Plffs  Mys. 

Bronson,  Chief  Justice.  —  Held,  that  the  notice  of  special  bail, 
although  given  by  mistake,  before  the  bail  piece  was  filed,  was,  under 
the  circumstances  sufficient,  and  that  the  plaintiff  was  irregular  in  suing 
the  bail  to  the  sheriff  after  being  informed  that  the  bail  piece  had  in 
fact  been  filed. 


Stephen  Haight,  plaintiff  in  error  vs.  Danisl  Rodgers,  defendant  in 

error. 

In  a  caie  from  a  justice^t  court,  broaght  up  and  tried  in  a  common  pleas  on  appeal,  and 
intended  to  be  brought  to  this  court  by  writ  of  error  •,  the  etrtificatt  of  tbe  presiding 
judge,  certifying  that  it  is  a  proper  cause  to  be  removed  into  this  court,  miMt  U  06- 
taimtd  wUhin  tht  Hnu  tpteifUd  by  rtatutt.  A  writ  of  error  brought  upon  &  certificate 
olitained  after  that  time  has  expired,  will  be  quashed  with  costs. 

Motion  by  defendant  in  error  to  quash  the  writ  of  error  issued  in  this 
cause* — On  the  ground  that  no  certificate  had  been  obtained  in  due  time, 
according  to  statute  from  the  judge  who  tried  said  cause,  or  from  any 
other  judge  of  the  court  of  the  degree  of  counsellor  at  law  of  the  supreme 
court;  who  was  present  at  the  trial  of  said  cause;  that  in  his  opinion 
said  cause  was  a  proper  one  to  be  carried  to  the  supreme  court    This 
cause  originated  in  a  justice's  court  Action  trespass;  was  tried  in  Oct, 
1843;  and  a  verdict  rendered  for  Rodgers,  defendant  in  error.    An  ap- 
peal was  brought  and  the  case  removed  to  the  Dutchess  common  pleas. 
On  the  17th  February,  1844,  the  cause  was  tried  and  a  verdict  rendered 
for  Rodgers,  On  the  same  day,  on  motion  of  C.  W.  Swift,  Esq,,  attorney 
for  Haight,  an  order  to  stay  proceedings  for  sixty  days,  to  prepare  a  case 
or  bill  of  exceptions,  was  entered  on  the  minutes.    R.  Barnard,  attorney 
for  Rodgers,  went  on  and  perfected  judgment;  on  the  2d  March,  1844, 
and  on  the  28th  March  served  a  copy  bill  of  costs  on  attorney,  for  Rod- 
gers with  notice  of  retazation  for  the  3d  April,  1844,  regarding  the 
order  to  stay  aforesaid,  as  only  staying  execution.  On  the  18th  of  April, 
Swift,  attorney  for  Haight,  requested  of  Barnard  a  stipulation  to  allow 
hioi  to  procure  a  certificate  of  the  presiding  judge,  as  none  had  then  been 
obtained;  which  Barnard  refused  to  give;  and  on  the  same  day  Swift 
served  Barnard  with  papers  and  notice  of  motion  to  set  aside  the  judg- 
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ment,  which  was  heard  on  the  18th  June^  and  an  order  entered  that 
Haight  have  sixty  days  to  prepare  and  serve  a  bill  of  exceptions  or  case, 
and  staying  proceedings  for  thatpurpose,  and  also  giving  thirty  days  time 
to  procure  a  certificate  of  the  first  or  presiding  judge,  nunc  pro  ttmc  as  of 
the  I7th  February,  1844,  and  dated  on  that  day;  judgment  not  be  set 
aside.  On  the  10th  December,  1844,  Barnard  was  served  with  a  certi- 
ficate of  probable  cause  ;  copy  bond  and  afiidavit  of  justification  of  bail 
on  the  allowance  of  a  writ  of  error,  Barnard  moved  on  the  ground  that 
the  certificate  required,  of  the  presiding  judge,  was  not  obtained  within 
the  time  required  by  the  statute. 

RoBT.  Barnakd,  Counsel  for  Deft  in  error. 

RoBT.  Barnard,  My  for  Deft  in  error. 

P.  CAQQiEBi,  Counsel  for  Plff  in  error. 

C.  W.  Swift,  My  for  Plff  in  error. 

Bronson,  Chief  Justice. — ^The  certificate  should  have  been  obtained 
within  the  time  prescribed  by  statute  ;  the  motion  must  be. granted, on 
that  ground. 

Decision. — Motion  granted,  with  costs. 


James  Welling,  et  aL,  vs.  Allen  S.  Sweet  and  Matthew  C.  Hoes, 

imp'd  with  Richard  H.  Hoes. 

All  the  defendants  muBt  join  in  a  motion  to  change  the  venoe,  otherwise  they  most  show 
a  reason  why  all  do  not  join 

Motion  by  defendants  Sweet  and  Matthew  C.  Hoes,  to  change  this 
venue  from  the  county  of  Rensselaer  to  the  city  and  county  of  Jfew 
ForA:.— The  affidavit  upon  which  the  motion  was  founded  was  signed  and 
sworn  to  by  two  defendants,  to  wit :  Allen  S.  Sweet  and  Matthew  C. 
Hoes.  There  was  no  reason  stated  in  it  why  the  other  defendant  did  not 
join  in  making  the  motion. 

H  C.  Van  Vorst,  Defts  Counsel.        Alex'r  S.  Rowley,  Defis  Atty. 

C.  M.  Jenhns,  Plffs  Counsel.  L  W.  FAmFiELD,  Plffs  Jittys. 

Bronson,  Chief  Justice. — Denied  the  motion  on  the  ground  that  no 
reason  was  shown  by  the  papers,  why  all  the  defendants  did  not  join  in 
the  motion.  By  the  practice  of  this  court,  a  motion  to  change  the  venae 
can  only  be  made  by  all  the  defendants,  unless  a  good  reason  is  shown 
for  their  not  joining  in  the  motion — such  as  one  of  them  has  sufiered  a 
default,  Slc. 

Deeisunu— Motion  denied  with  costs. 
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Benjamin  F.  Craoin  vs.  Joseph  I.  Travis. 

Joseph  L  Tsayis  ts.  Moses  Craoin,  Aaron  Ceagin,  and  Benjamin  F. 

Cragin. 

An  attarnej  can  not  enforee  the  payment  first  of  his  taxed  costs  against  defendant,  on  a 
judgment  in  favor  of  plaintiff,  his  client,  who  is  compelled  to  set  off  the  jodgment 
against  one  in  favor  of  the  defendant  against  plaintiff.  He  must  look  to  his  client  for 
costs  in  such  cases,  where  the  amount  of  the  judgment  is  satisfied  by  the  set  off. 

Motion  hy  Joseph  L  Travis,  plaintiff'  in  the  second  cause,  to  set  off  the 
judgment  in  the  first  cause,  or  so  much  thereof  as  would  he  student  to 
satisfy  the  judgment  in  the  second  cause, — Travis  recovered  judgment  in 
the  second  cause  on  the  4th  of  May,  1840,  in  assumpsit,  for  $617*03 
damages  and  costs ;  upon  which  there  vras  due  on  the  20th  of  March, 
1845,  f  676'27,  principal  and  interest  Benjamin  F.  Cragin,  one  of  the 
defendants  in  the  second  cause,  recovered  a  judgment  on  the  20th  March, 
1845,  against  said  Travis,  in  slander,  for  $604*17  damages  and  costs, 
which  was  unsatisfied,  both  judgments  obtained  in  this  court.  Benjamin 
F.  Cragin  signed  a  consent  to  D.  Brush,  attorney  for  Travis,  that  the 
aet  off  might  be  made  as  viras  asked  in  the  notice  of  motion,  which  consent 
was  dated  31st  March,  1845.  This  motion  was  opposed  by  A.  Williams, 
Esq.,  attorney  for  Benjamin  F.  Cragin,  on  the  ground  that  he  claimed 
the  amount  of  his  costs,  to  be  first  paid  out  of  the  judgment  in  the  first 
suit  before  set  off;  that  he  had  given  written  notice  to  Travis,  on  the  17th 
February,  1845,  not  to  settle,  arrange  in  any  manner,  or  pay  the  amount 
of  his  taxable  costs  in  said  first  cause,  as  he  (Williams)  looked  to  him 
(Travis)  personally  therefor.  On  the  20th  March,  1845,  Williams  served 
another  notice  on  Travis,  stating  that  the  costs  had  been  taxed  at  $204*17, 
and  that  they  belonged  to  him  personally,  and  not  to  the  plaintiff,  and 
forbid  said  Travis  to  pay  the  same,  or  any  part  thereof,  to  the  plaintiff 
(Cragin),  or  to  settle  the  same  with  Cragin  or  any  other  person  other 
than  with  him  (Williams).  Williams  offered  to  set  off  the  amount  of  the 
▼erdict  in  the  first  cause,  against  the  judgment  in  the  second  cause ;  but 
Brush,  attorney  for  Travis,  refused  to  do  it.  W^illiams  alleged  Brush  had 
procured  Cragin's  consent  to  the  set  off,  with  a  view  to  defeat  his  claim 
for  costs,  knowing  that  Cragin  was  poor  and  unable  to  pay. 
N.  Hill  Jr.,  Coun.for  mo.,  cited  4  Hill,  559.  D.  Brush,  Attyfor  mo, 
C.  Stjevens,  Counsel  opposed,  A.  Williams,  Atty  opposed. 

Bronson,  Chief  Justice. — Decided  that  the  claim  of  the  attorney  for 
costs  bad  nothing  to  do  with  the  set  off  between  the  parties.  He  must 
look  to  his  client  for  them. 

Decision. — ^Motion  granted. 
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Stephen  D.  Bross  vs.  James  B.  Nicholson. 

Where  a  plea  is  served  by  mail,  the  viholt  i>OBta^  must  be  paid.    If  it  appears  thstpsit 
is  paid  and  part  is  dut^  the  service  is  bad. 

Motion  hy  defendant  to  set  aside  default  far  not  pleading  in  this  cauH, 
and  subsequent  proceedings  f  or  irregtdarity» — Declaration  was  served  28th 
January,  1845;  plea  and  notice  served  on  the  8th  February;  and  default 
entered  on  the  27th  Februaiy  last.    On  the  said  27th  February,  £.  S. 
Derry,  defendant's  attorney,  received  through  the  mail  from  plaintiff's 
attorney,  notice  of  the  execution  of  a  writ  of  inquiry  in  the  cause, 
addressed  to  him  as  defendant's  attorney.    Defendant's  attorney  filed  the 
plea  and  notice  on  the  said  8th  February,  1845,  and  served  a  copy  there- 
of by  depositing  it  jn  the  post  office,  in  an  envelope,  in  the  city  of  New 
York,  directed  to  plaintififs  attorney,  atGroshen,  Orange  county,  and  pay- 
ing the  postage  thereon.     George  Van  Inwegen,  plaintiff's  attorney 
states,  that  he  refused  to  take  the  letter  from  the  post  office,  enclosing  the 
plea,  for  the  reason  that  the  postage  had  not  beenfuUy  paid.    There  was 
post  marked  on  the  letter,  ^^  Paid  10  ;  due  10." 

C.  Stevens,  Befts  Counsel.  £.  S.  Derrt,  Defts  Atty. 

A.  Taber,  Plffs  Counsel.  Geo.  Van  Inwegen,  Plffs  My. 

Bronson,  Chief  Justice — Denied  the  motion,  on  the  ground  that  thei 
postage  was  not  paid  ;  part  payment  did  not  come  within  the  rule. 

Decision. — Motion  denied  with  costs. 


Jared  p.  Dodoe  vs.  John  Passage  and  EIlisha  Whipple. 

Where  jadgfment  was  obtained  against  two  defendants  on  a  joint  note,  ^iven  for  the 
benefit  of  one  of  them,  and  execution  was  issued  against  both,  and  the  defendant  who 
had  no  interest  in  the  note  moved  to  compel  the  sherifiTto  collect  it  of  his  eo-defendant, 
and  it  appeared  that  the  defendant  moving  had  received  from  his  co-defendant  at  tht 
time  of  giving  the  note  property  for  security-,  and  it  also  appearing  that  the  plaintif 
offered  to  assign  the  judgment  to  any  person  the  defendant  moving  should  designate 
upon  payment  of  the  amount,  which  defendant  declined  doing;  the  motion  was  denied, 
with  costs. 

Motion  on  behalf  of  PassagCy  one  of  the  defendants,  for  an  order 

directing  the  sheriff"  of  Allegany  county  to  raise  the  money  due  tipon  the 

JLfa.  in  his  hands  issued  to  said  causCj  out  of  the  property  of  the  di" 

fendant  Whipple j  or  so  much  tliereof  as  the  personal  property  of  said 

Whipple  would  bring. — This  judgment  was  obtained  on  a  promissory  note 

made  by  the  defendants  for  the  sole  bene&t  of  Whipple.     It  appeared 

from  the  papers  for  the  motion,  that  Whipple  resided  in  Allegany  county, 
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and  the  defendant  Passage  in  Livingston  county;  that  two  fi.  fa's  were 
issued  on  the  judgment,  one  to  each  of  said  counties,  and  the  deputy 
sheriff  had  levied  upon  personal  property  of  Whipple's  sufficient  to  satisfy 
the  judgment,  and  the  plaintiff  had  notified  the  sheriff  not  to  collect  any 
more  than  his  fees  from  the  property  of  Whipple. 

On  the  part  of  Dodge,  the  plaintiff,  it  appeared  that  when  Passage 
signed  the  note  upon  which  this  judgment  was  obtained,  lie  took  from 
Whipple  property  to  secure  him  for  signing  the  note,  and  had  sufficient 
in  his  hands  to  pay  the  judgment,  and  that  the  property  of  Whipple 
levied  upon,  was  incumbered,  and  plaintiff  did  not  wish  to  involve  him- 
self in  difficulty  with  other  persons,  and  declined  to  have  the  sheriff  go 
on  and  sell  the  property  of  Whipple  upon  his  (plaintiff's)  responsibility. 
It  abo  appeared  that  Dodge,  the  plaintiff,  offered  to  assign  the  judgment 
to  any  person  Passage  should  designate,  upon  his  receiving  his  pay  for 
the  amount  of  it.  Judgment  perfected  Nov.  1, 1844. 
P.  Gansevoost,  Counsel  far  moHon.  R.  P.  Wisneb,  Mtyfor  motion. 
R.  W.  Peceham,  opposed.  Hastings  &  Williams,  Plffs  Attys. 

Bronson,  Chief  Justice — Denied  the  motion,  on  the  ground  that  as  ap- 
peared from  the  papers,  Parage  had  received  property  of  Whipple  as 
security  for  the  demand;  and  besides,  the  plaintiff.  Dodge,  had  offered 
to  assign  the  judgment  to  any  person  Passage  might  designate  upon 
paying  the  amount  of  it 

Decision. — ^Motion  denied  with  costs. 


Edwin  Davis  vs.  John  W^igoins,  Jr. 

Where  a  defendant  vnM  discharged  under  the  bankrupt  law,  and  the  plaintiff  ^s  assignee 
iMued  a  ca.  sa.  on  a  judgment  against  defendant,  obtained  previous  to  his  discharge, 
the  assignee  not  knowing  of  the  defendant's  discharge:  a  motion  to  set  aside  the  ca. 
■a.  was  granted  with  costs,  on  defendant's  stipulating  not  to  bring  a  suit  against 
plaintiff's  attorney. 

Motion  by  defendant  to  set  aside  ca.  sa.  vnth  costs. — Judgment  was 
obtained  in  the  fall  of  1836:  execution  was  issued  and  returned  nulla 
bona  in  October,  1838:  ca.  sa.  was  issued  and  defendant  arrested  on  or 
about  21st  March,  1846:  the  judgment  was  assigned  to  one  William 
Wright:  on  the  11th  August,  1843,  the  defendant  was  discharged  under 
the  bankrupt  law,  passed  August  19,  1841;  a  copy  of  his  discharge  was 
set  forth  in  the  papers  for  tl^e  motion.  The  assignee  Wright  alleged  he 
did  not  know  of  the  defendant's  discharge  in  bankruptcy,  when  the  ca.  sa. 
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was  issuedi  and  that  he  had  never  received  any  notice  as  a  creditor  of 
defendant,  on  his  application  to  be  discharged. 

F.  H.  Hastinos,  Dejis  Cotmsel.  Iba  Beixows,  Defbt  My. 

N.  Hill,  Jr.,  Plffs  Counsel.  C.  B.  Gat,  Plffs  My. 

Bronson,  Chief  Justice — Granted  the  motion,  on  condition  that  the 
defendant  would  not  bring  an  action  against  the  attorney,  who  issoed  the 
ca«  sa. 

Decision. — Motion  granted  with  costs,  on  defendant's  stipulating  not 
to  bring  an  action  against  plaintiff's  attorney. 


The  People  ex.  rel.  Sarah  M.  Kirkham,  executrix,  &c.,  of  Samuel  Kok- 
HAM,  deceased,  vs.  John  Cotes  and  Earl  Kjuder,  the  commissioners  for 
loaning  certain  moneys  of  the  United  States,  of  the  county  of  Genesee^ 

Where  comminioners  for  loaninn^  certain  moneys  of  the  United  States,  deposited  with 
the  state  of  New  Tork  for  safe  keeping,  under  the  act  of  4th  April,  1837,  sold  liai 
on  a  tnortgage  to  them,  and  on  the  sale  there  was  a  sarplos,  and  the  execntriz  of  the 
mortgagor's  assignee  demanded  said  sarplos:  the  commissioners  refused  to  pay  the 
surplus  to  such  executrix;  it  appearing  that  the  commissioners  had  no  actual  notiee 
of  the  conyeyance  hy  the  mortgagor  hefore  the  sale,  hut  had  such  antiee  while  the 
surplus  was  in  their  hands  after  the  sale.  An  alternative  mandamus  was  aUowsd 
against  said  commissioners,  to  pay  over  the  surplus  to  the  executrix,  or  show  caoie, 
9*c. 

This  was  a  motion  ex  parte,  on  behalf  of  Sarah  M.  Kirkham,  executrix 
of  Samuel  Kirkham,  deceased,  for  a  mandamus^  to  compel  the  said  com- 
missioners to  pay  over  certain  surplus  moneys  in  their  hands,  or  which 
they  had  received,  on  the  sale  of  property,  mortgaged  by  the  assignor  of 
said  Kirkham,  deceased,  to  said  commissioners,  upon  the  following  facts: 
Chauncey  Kirkham  mortgaged  to  said  commissioners,  on  the  21st  of  July, 
1837,  a  certain  piece  of  land  in  Batavia  village,  to  secure  the  payment 
of  $220  and  interest,  pursuant  to  the  provisions  of  the  act  of  the  legist 
lature,  entitled  ^  An  act  authorizing  a  loan  of  certain  moneys  belonging 
to  the  United  States,  deposited  with  the  state  of  Ne^  York  for  safe  keep- 
ing," passed  April  4,  1837.    On  the  18th  of  October,  1837,  Chauncey 
Kirkham  and  his  wife,  conveyed  the  same  land,  so  mortgaged,  (together 
with  other  lands,)  to  Samuel  Kirkham,  then  of  the  city  of  New  York,  by 
warranty  deed,  for  the  consideration  of  $750,  which  deed  was  duly  re- 
corded in  the  clerk^s  office  of  Genesee  county,  on  the  23d  of  October, 
1837.    On  or  about  the  10th  of  May,  1843,  Samuel  Kirkham  died,  leav- 
ing his  last  will  and  testament,  and  a  codicil  thereto,  by  which  he  appoint- 
ed Sarah  M.  Kirkham,  his  wife,  executrix,  whereby  she  was  directed  to 
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pay  the  debts  of  the  deceased,  and  by  which  she  became  entitled  to  the 
care,  custody  and  control  of  all  the  real  and  personal  estate  of  the  testa- 
tor; which  will  and  the  codicil  thereto  was  duly  proved  before  the  surro- 
gate of  the  county  of  New  York,  on  the  2d  day  of  June,  1843.  Letters 
testamentary  were  granted  and  issued  by  the  surrogate  to  said  Sarah  M. 
Kirkham,  as  such  executrix.  Default  haying  been  made  in  the  payment 
of  moneys  due  on  the  mortgage  to  said  commissioners  in  October,  1843, 
Ae  land  in  said  mortgage  described,  was  sold,  in  pursuance  of  the  act 
aforesaid,  on  the  first  Tuesday  of  February,  1844,  and  bid  off  by  one  Levi 
Otis,  for  a  sum  exceeding  the  whole  amount  of  principal  and  interest  due 
upon  said  mortgage,  and  the  costs  of  sale,  by  the  sum  of  $74*83,  which 
remained  in  the  hands  of  the  said  commissioners  as  surplus.  The  com- 
missioners, at  or  about  the  time  of  such  sale,  were  informed  that  said  land  • 
had  been  conveyed  as  aforesaid,  by  said  Chauncey  Kirkham,  and  that  his 
grantee  was  dead,  and  had  left  a  will^  and  that  Sarah  M.  Kirkham  was 
the  lawful  executrix.  On  the  26th  of  Februaiy,  1844,  and  while  the 
sarplus  money  was  in  the  hands  of  the  commissioners,  Samuel  C.  Holden, 
for  and  on  behalf  of  said  executrix,  presented  to  said  commissioners  an 
order  for  such  surplus  money,  made  and  signed  by  said  executrix,  and 
demanded  of  them  the  said  surplus  in  the  name  and  on  behalf  of  the  said 
executrix,  which  they  refused  to  pay  over;  and  that  while  such  surplus 
money  was  in  the  hands  of  the  said  commissioners,  they  had  actual  notice 
of  such  conveyance,  and  one  of  them  saw  and  examined  the  record  there- 
of; they  also  had  actual  notice  of  the  fact  of  the  decease  of  said  Samuel 
Kirkham,  and  of  the  appointment  of  his  wife,  Sarah  M.  Kirkham,  as  ex- 
ecutrix, &c  On  the  23d  of  March,  1844,  the  commissioners  paid  over 
said  surplus  money  to  Chauncey  Kirkham,  on  his  giving  them  a  bond  of 
indemnity. 

A.  Tabeb,  Counsel  far  Relator.  J.  L.  Brown,  Miyfor  Relator* 

The  main  question  arose  under  the  39th  section  of  the  act  of  the  4th 
of  April,  1837.  No  notice  was  served,  as  required  by  that  section;  but 
irhile  the  surplus  was  in  the  hands  of  th^  commissioners,  they  had  actual 
notice  of  all  the  facts,  and  an  order  for  the  surplus  was  presented,  and 
the  money  demanded 

SiaoNsoN,  Chief  Justice. — ^Allowed  an  alternative  mandamus. 


11 


162  New  York  Supreme  Court  I^PtII, 

The  President,  &c.,  of  the  Chemung  Canal  Bank  ys.  The  Boaeb  of  Su- 

PERYisoRS  of  the  county  of  Chemung. 

A  stateooent  in  an  affidavit  made  for  a  motion  to  change  the  venue,  that  the  defendant 
has  a  good  and  substantial  defence  upon  the  merits  to  the  uhuU  or  some  furi  of  plain- 
tiA*  demand,  is  bad.     Motion  will  be  denied  with  costs. 

Motion  by  defendants  to  change  the  venue  in  this  cattsejrom  the  com' 
ty  of  Oneida  to  the  cotmty  of  Chemung. — John  W.  Wisner,  chainnan  of 
the  board  of  supervisors,  made  the  affidavit  upon  which  the  motion  was 
founded,  and  that  part  which  stated  the  merits  of  the  defendants,  read  as 
follows:  '^  That  the  defendants  have  a  good  and  substantial  defence  upon 
the  merits  in  this  cause,  to  the  whoh  or  some  fart  of  said  plaintiffs'  de- 
mand upon  which  this  action  is  brought,  as  he  is  advised  by  said  counsel 
and  verily  believes." 

N.  Hill,  J.,  Lefts  Counsel.  Gray  &  Hathaway,  Befis  Myt. 

R.  W.  Peckham,  Plffs  Counsel.         Spencer  &  Kernan,  Plffs  Mys. 

Bronson,  Chief  Justice. — Denied  the  motion  upon  the  defect  in  de- 
fendants' affidavit;  which  stated  that  he  had  a  good  and  substantial  de- 
fence upon  the  merits  to  the  whole  or  some  part  of  plaintifis'  demand;  it 
did  not  come  within  the  rule. 

Decision. — ^Motion  denied  with  costs,  without  prejudice. 


Reuben  Miller  vs.  Stephen  Miller  and  Wm.  Miller,  Exrs.,  &c.,  of 

Jacob  P.  Miller,  deceased. 

A  motion  by  plaintiff  to  strike  out  a  plea  of  defendant  as  false,  will  be  denied  with  costs, 
where  the  defendant  fujfj  swears  to  the  truth  of  said  plea. 

Motion  by  plaintiff  to  strike  out  the  plea  of  payment  or  third  plea  hy 
the  defendants  pleaded  ;  on  the  ground  that  the  same  vxis  false. — Plain- 
tiff declared  in  assumpsit  for  work,  labor  and  services,  goods,  wares  and 
merchandize,  money  lent  and  advanced,  paid,  laid  out  and  expended, 
money  had  and  received,  and  also  for  board,  washing  and  lodging,  pro- 
vided by  plaintiff"  for  the  said  Jacob  P.  Miller  in  his  life  time,  and  upon 
an  account  stated.    The  defendants  pleaded  Firsts  That  the  said  Jacob 
P.  Miller,  in  his  life  time,  did  not  undertake  and  promise  in  manner  and 
form  as  the  plaintiff  in  his  declaration  complained:  Second,  The  statute 
of  limitations:    and  Thirdy  That  after  the  making  of  the  said  several 
promises  and  undertakings  in  the  said  declaration  mentioned,  to  wit,  on 
the  2d  day  of  February,  1843,  during  the  life  time  of  the  said  Jacob  P. 
Miller,  deceased,  he,  the  said  Jacob  P.  Miller,  fully  paid  and  satisfied  the 
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said  plaintiff  all  and  singular  the  said  several  sums  of  money  in  the  said 
declaration  specified  and  set  forth.  The  plaintiff  alleged  the  third  plea 
to  be  wholly  and  entirely  false,  and  that  no  part  of  the  claims  of  plaintiff 
for  which  the  suit  was  brought  was  ever  paid  by  said  Jacob  P.  Miller  in 
his  life  time,  or  by  any  other  person,  and  that  he  had  a  good  cause  of 
action,  &c.  The  defendants  stated  in  the  affidavit,  in  opposition  to  the 
motion,  that  the  plea  of  payment  interposed  by  defendants  to  plaintiff's 
declaration,  was  true  in  substance  and  matter  of  fact;  that  it  was  plead- 
ed in  good  faith,  and  that  the  whole  of  plaintiff's  demand  in  said  cause 
had  been  fully  paid  and  satisfied  by  Jacob  P.  Miller  in  his  life  time, 
which  defendants  expected  to  be  able  to  show  on  the  trial,  and  swore  to 
merits  generally. 

J.  KooN,  Plffs  Counsel.  J.  Koon,  Plfs  Atty. 

M .  T.  Reynolds,  Defts  Counsel.  J.  H.  Reynolds,  Defls  Jttty. 

Bronson,  Chief  Justice. — Denied  the  motion  on  the  ground,  that  the 
defendants  had  fully  sworn  to  the  truth  of  the  plea. 


On  the  10th  April,  1846,  being  the  second  Tuesday  of  April,  the  elec- 
tion for  charter  officers  of  the  city  of  Albany  was  held;  and  it  having 
been  suggested  by  counsel,  whether  the  court  could  be  legally  held  on 
that  day,  under  the  act  of  1842;  the  Chief  Justice  examined  the  act 
referred  to,  and  was  of  opinion,  that  it  applied  to  general  and  special 
elections  for  state  officers  only,  that  a  charter  election  did  not  come  with- 
in the  spirit  of  the  law. 


Ths  People  ex  rel.  John  Coller  vs.  The  Board  of  Supervisors  of  the 

County  of  Dutchess. 

An  alternative  maodamus  aUowed  to  bring  up  the  question,  of  the  legality  of  the  cfaarget 
of  a  justice  of  the  peace  against  a  county,  for  services  performed  under  the  law,  en- 
titled "of  Beggars  and  Vagrants."— jR.  5.,  part  10,  tit.  2,  chap,  20. 

JUotian  by  relator /or  a  mandamus. — This  was  a  motion  hy  John  Col- 
ler^  a  justice  of  the  peace  of  Poughkeepsie,  Dutchess  county,  for  a  man- 
damus to  require  the  board  of  supervisors  of  the  county  of  Dutchess,  to 
audit  and  allow  his  account  presented  to  said  board  at  their  last  annual 
meeting;  for  services  performed  by  said  justice,  for  the  year  preceding 
the  meeting  of  said  board,  under  and  in  pursuance  of  part  first,  title 
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second,  chapter  twentieth  of  the  Revised  Statutes,  entided,  ^  Of  Beggan 
and  Vagrants.''  Said  board  having  refused  to  audit  and  allow  such  ac- 
count. The  following  is  taken  from  said  account,  to  show  the  items 
charged  in  one  case: 

"  Warrant  to  arrest  Wuih  B.  Dennis,  vagrant,        -        fO  2B 
Commit  before  Ex.,  19,  order,  19—9  Sub.  64,         -     "   92 
6  Wit  Sworn,  36  Commit,  after  Ex.,  25,     -        -         "61 
Record  of  conviction  76,  examination,    •        •        -      1  75" 
RoBT.  Barnabd,  Counsel  Jbr  Relator.    Robt.  Barnard,  AUy/or  Rdator. 
Bronson,  Chief  Justice. — Allowed  an  alternative  mandamus,  to  give 
an  opportunity  to  bring  up  the  question. 
Rule  accordingly. 


Solomon  M.  Pike  vs.  John  H.  Power. 

Where  a  motioa  ie  denied,  and  no  leave  giren  to  renew,  the  motion  can  not  be  mide 
again  without  fiiftt  obtaining  such  leaye. 

Motion  by  plaintiff'  to  set  aside  defitulty  tfc,  entered  againsi  himhy 
defendant  Jbr  irregularity. — A  preliminary  objection  was  taken  by  de- 
fendant to  this  motion  on  the  following  ground,  to  wit:  **  That  a  motion 
was  made  at  the  last  December  special  term  in  this  cause,  of  the  same 
purport  and  of  a  like  nature  as  this  motion,  and  denied  with  costs,  with- 
out prejudice,  and  the  costs  on  denying  said  motion,  were  not  then  paid. 
At  the  February  special  term,  a  similar  motion  was  made,  and  none  of 
the  facts  on  which  said  motion  was  founded  were  denied  by  defendant; 
the  last  motion  was  denied  with  costs,  and  was  heard  on  the  merits,  and 
the  costs  on  such  denial  had  not  then  been  paid* 

J.  H.  Stewart,  Plffs  JiUy.  J.  H.  Power,  BefU  ^y. 

Bronson,  Chief  Justice. — Denied  the  motion  with  costs,  on  the  ground 
that  no  leave  was  granted  to  renew  the  motion.    Set  6  Hilly  493. 
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MR.  JUSTICE  lEWETT,  PRESIDINO. 


JofflEFH  R0BIN8ON  VS.  EdWABD  McXKITT. 

A  deftaduit  must  ftat«  in  bii  aflMftrit  of  meriti,  on  motion  to  chango  tho  tsboo,  tkmt 
hi  km»  di9iio99i  to  hU  eetuuil  whai  k*  ixpteU  to  protf€  fty  hi$  witni$§i§, 

Jidian  hy  defendant  to  have  the  venue  declared  (y  the  court  to  be  laid 
m  the  cotmiy  of  Weetchedeff  or  in  case  it  should  be  considered  already 
laid  in  the  city  and  county  of  Jfew  York^  then,  that  it  be  changed  to  the 
county  of  Westchester. — This  was  an  action  of  slander,  the  declaration 
in  the  margin  laid  the  venue  in  the  city  and  county  of  New  York,  and 
throughout  the  body  of  the  declaration,  the  venue  was  referred  to  as  fol- 
lows :  ^  to  wit,  at  the  town  ofjfew  RocheUe,  in  the  said  county  of  West" 
chaster"  Defendant's  counsel  moved  that  the  court  decide  where  the 
venue  was  laid  by  the  declaration.  The  judge  replied,  that  the  counsel 
moat  decide  where  the  venue  was,  and  whether  he  wished  to  change  it 
or  not.  The  counsel  then  moved  that  the  venue  be  changed  from  the 
city  and  county  of  New  York  to  the  county  of  Westchester.  An  objec- 
tioi^was  taken  to  defendant's  affidavit  of  merits;  that  part  of  the  affi- 
davit objected  to,  read  as  follows;  **  That  this  deponent  has  a  large  num- 
ber of  witnesses  residing  in  the  said  county,  whose  testimony  will  be 
material  to  him  on  the  trial  of  this  cause,  who  will  speak  to  the  character 
of  the  plantiff,  and  without  the  testimony  of  each  and  every  of  whom 
this  deponent  could  not  safely  go  to  trial  in  this  cause,  as  he  is  advised 
by  bis  counsel  and  verily  believes."  There  was  no  statement  in  the  affi- 
davit that  defendant  had  disclosed  to  his  counsel  what  he  expected  to  prove 
by  his  witnesses. 

Geo.  Case,  Defis  Counsel.  Geo.  Case,  Defts  .Stty. 

J.  W.  ToMPKDfB,  Plffs  Counsel.  J.  W.  Mills,  Plffs  My. 
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Jewett,  Justice. — Denied  the  motion,  on  tbe  ground  that  the  affidavit 
did  not  conform  to  the  rule,  in  not  stating  that  defendant  had  disclosed 
to  his  counsel  what  he  expected  to  prove  by  his  witnesses. 

Decision. — Motion  denied  with  costs. 


William  T.  Popham,  imp'd  &c.  ads,  Elifhalet  Baker,  and  others. 

Jin  afidavit  of  tmritM  mu9t  be  $erved  for  the  purpoee  of  a  motion,  otherwiw  defendant 
can  not  be  let  in  to  defend  on  terms,  where  an  inquest  has  been  taken  against  hinif 
and  where  he  moves  to  set  it  aside  for  irreg:nlarit7. 

Motion  by  defendant  to  set  aside  inquest  for  irregularity. — ^This  was 
an  action  of  assumpsit;  the  defendant  pleaded  the  general  issue  accom- 
panied with  the  usual  affidavit  of  merits  under  the  98th  rule.  At  the 
last  May  circuit  in  New  York,  plaintiff  took  an  inquest  against  tbe  de- 
fendant, for  t710'94.  Defendant  did  not ^6  any  affidavit  of  merits  sup- 
posing the.  one  served  with  the  plea  was  sufficient  to  prevent  an  inquest 
Defendant  moved  on  papers  having  no  affidavit  of  merits  for  the  motion, 
supposing  the  affidavit  which  accompanied  the  plea  was  sufficient  for  tbe 
purpose  of  tbe  motion  also. 

D.  EoAN,  Dejls  Counsel.  O.  Clarke,  Dejis  Jltty* 

Plffs  Counsel.  Bell  &  Coe,  Plffs  AUy. 

Jewktt,  Justice. — Denied  tbe  motion,  on  the  ground  that  there  was  no 
affidavit  of  merits  served  for  this  motion. 

Decision. — Motion  denied  with  costs. 


William  Watson  vs.  Peter  Morton,  et  al.  . 

Under  the  rules,  no  notice  of  signing  and  filing  a  report  of  referees  is  necessary  to  be 
given  to  the  opposite  party  or  hb  attorney. 

Motion  by  defendants  to  set  aside  judgment  on  report  of  referees  and 
for  leave  to  serve  papers  for  motion  to  set  aside  said  report. — This  cause 
was  referred  to  referees,  and  argued  on  the  21st  of  April  last.  On  tbe 
10th  May  last  tbe  report  of  referees  was  signed,  and  the  defendants'  papers 
on  that  day  together  with  the  referees'  refport  handed  over  to  plaintiff 
by  one  of  tbe  referees,  with  a  request  that  plaintiff  would  deliver  defend- 
ants' papers  to  their  attorney,  E.  Terry,  Esq.,  which  be  promised  to 
do.  On  tbe  15th  May,  Terry  received  a  note  as  follows — "  W.  Wat- 
son has  called  three  times  to  see  Mr.  Terry,  referees  in  Watson  v&  Mot- 
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ton,  repoif  $223-56  due  plaintiff;  (signed)  W.  Watson."  On  the  10th 
May,  rule  for  judgment  was  entered  for  plaintiff,  and  on  15th  May,  judg- 
ment was  filed  and  docketed.  Defendants  moved  on  an  affidavit  of 
merits,  &c.,  on  the  ground  that  no  notice  had  ever  been  given  them  or 
their  attorney,  of  the  signing  and  filing  said  report,  before  judgment  was 
entered. 

Defts  Counsel.  E.  Tebry,  Defis  Atty. 

Plffs  Counsel  W.  Watson,  Plffs  Atty. 

Jewbtt,  Justice — Denied  the  motion,  on  the  ground  that  under  the 
rules  no  notice  to  the  opposite  party  or  his  attorney,  was  necessary,  of 
signing  and  filing  a  report  of  referees.  Defendants'  attorney  mistook 
the  practice. 

Decision* — Motion  denied  with  costs. 


William  Henbt  vs.  James  Henrt. 

On  sendee  of  a  copy  of  a  writ  of  tci.  &.,  the  copy  muMt  6c  eertifled  ify  thtoffiarurving 
the  jamf,  the  word  "copy"  merely,  is  not  sufficient;  it  should  have  the  name  of  the 
sheriff  or  deputy,  or  other  officer  serving  the  same,  subscribed  thereto. 

The  teste  of  a  writ,  in  the  name  of  Greene  C.  Bronson,  chief  justice,  of  the  first  Monday 
of  January,  1845,  is  amendable. 

Motion  by  defendant  to  set  aside  the  umt  of  set.  fa.y  and  stibsequent 

proceedings  for  irregularity. — On  the  6th  Aprils  1846,  Alexander  Wel- 

ton,  a  deputy  sheriff  of  Madison  county,  served  on  the  defendant  a  writ 

of  scire  facias,  hy  delivering  to  said  defendant  what  purported  to  he  a 

copy  of  said  writ.     Defendant  stated  that  he  was  in  the  toum  ofSher* 

bume  and  county  of  Chenango^  when  he  received  the  same  from  said 

deputy  sheriff.    The  writ  was  tested  in  the  name  of  Greene  C.  Bronson, 

chief  justicey  at  the  Capitol ^  in  the  city  of  Albany,  the  first  Monday  of 

January,  A.  D.,  1846,  and  returnable  the  1st  Monday  of  May,  1846. 

TTiere  was  no  certificate  signed  by  said  Welton  to  said  copy  delivered  to 

defendant,  the  word  **  copy"  was  all  that  appeared  upon  it,  and  that 

■wsts  in  the  hand  writing  of  one  of  plaintiff's  attorneys.    The  deputy 

sheriff  stated,  that  he  served  the  writ  on  the  defendant,  by  delivering  him 

a  copy,  with  the  word  ^'  copy"  inscribed  thereon,'  and  at  the  same  time 

showing  him  the  original.    And  at  the  time  of  the  service  the  defendant 

-was  in  the  highway  on  the  top  of  a  load  of  manure ;  that  the  county 

line  between  Madison  and  Chenango  counties  was  in  the  centre  of  said 

highway;  the  defendant  was  precisely  in  the  centre  of  the  highway  as 
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near  as  he  could  judge,  and  he  fiiUy  believed  thai  one  half  at  lead  ofihi 

deferuUmt  toas  in  Maduan  county, 
DoDOE  &  BiRDSBTE,  De/is  Counsel.    J.  P.  WmrrEMoaE,  Dejis  My* 
N.  Hill,  J.,  Plffs  Counsel.  Shbrwooo  &  Net,  Plffs  Mys. 

Jewett,  Justice. — ^The  teste  in  the  name  of  the  present  chief  justice, 
is  amendable;  he  thought  the  weight  of  evidence,  as  gathered  from  tbe 
papers,  showed  that  defendant  was  in  the  county  of  Chenango;  with- 
out however  deciding  that  point,  he  was  clearly  of  opinion  that  the  copy 
of  the  writ  delivered  to  the  defendant  at  the  time  of  service,  was  not 
such  a  copy  as  was  contemplated  by  the  statute.  Service  is  made,  by 
delivering  a  copy  thereof,  certified  by  the  officer  serving  the  same  to  the 
'party  required  to  be  summoned,  or  by  leaving  such  copy,  &c  2  R.  S., 
579,  ^  16.  The  copy  served  in  this  case  was  not  certified  by  either  the 
sheriff  or  his  deputy;  the  word  "  copy"  appeared  upon  it,  but  that  could 
not  be  considered  a  certified  copy  by  the  officer  within  the  meaning  of 
the  statute. 

Motion  granted  with  costs. 


Edwin  R.  Ives,  et  al.  vs.  Robert  J.. Vandewater,  et  al. 

A  motion  for  refisrence  wiU  be  denied,  where  it  clearly  appean  that  aolMtantitl  qvet- 
tions  of  law  will  ariie  on  the  trial,  although  plaintiflh  show  it  wiU  require  the  ex- 
amination of  a  long  account  on  their  part. 

Motion  by  plaintiff's  to  refer  this  cause. — Plainti&  stated  that  this  was 
an  action  of  assumpsit,  and  the  trial  would  require  the  examination  of  a 
long  account  on  the  part  of  the  plaintifb.  The  defendants  stated  that 
the  action  was  founded  on  certain  articles  of  agreement,  entered  into  in 
writing  by  an  association  of  forws^ders  on  the  Erie  canal,  caUed  ^'  Tbe 
Canal  Association,''  and  the  whole  ground  of  the  defence  interposed 
was,  the  illegality  of  the  said  association,  and  specified 

1.  That  the  said  association  and  the  articles  thereof,  were  contrary  to 
the  provisions  of  the  2  JR.  S.  691,  §  8. 

2.  That  the  same  was  a  conspiracy  for  purposes  injurious  to  trade  and 
commerce  and  was  a  misdemeanor  by  statute. 

3.  That  no  action  can  be  sustained  upon  said  articles  of  association, 
they  being  illegal  and  void. 

They  also  stated  that  two  causes  involving  the  same  questions  were 
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tried  at  the  last  circuit  court  id  and  for  the  county  of  Albany,  and  the 
plainti&  in  each  case  were  non-«uited  upon  said  grounds. 

J.  Newlaio),  Plffs  Counsel.  Dean  &  Newland,  Plffs  Jlttys. 

H.  Habrib,  Defis  Counsel.  Harris  &  Shepard,  Defts  Mys. 

SiswBTtj  Justice. —  Was  clearly  of  opinion  this  was  not  a  proper  case 
for  reference;  that  it  ought  to  be  tried  at  the  circuit.  Defendants'  pa- 
pers show,  and  it  is  obyious  from  the  nature  of  the  defence  that  substan- 
tial questions  of  law  will  arise  on  the  trial.  The  motion  must  be  denied. 

Decision. — Motion  denied  with  costs. 


Horace  Dresser  ts.  Benjamin  F.  Brooks. 

may  have  leave  (on  tenns)  to  subetitnte  a  wptddl  pUm  for  a  notiei  rabjoined  to  a 
leplicatioD,  where  he  wishee  to  introduce  testimonj  to  ahow  fraud  in  the  diicharge  and 
oertiiicate  of  the  defendant,  which  haa  been  pleaded  spedaUy  to  plaintiflPs  declaration. 
It  aeems  that  testimony  going  to  show  fraud,  etc.  in  a  defendant's  discharge  and  cer- 
tificate in  bankruptcy  can  not  be  given  under  a  notice :  it  must  be  pUadtd  specially. 

Motion  hyflaintiff for  leave  to  amend  his  pleadings. — Issue  was  joined 
in  this  cause,  May  27,  1844  :  the  action,  debt  on  judgment  Defendant 
pleaded  nul  tiel  record,  and  two  special  pleas  of  discharge  and  certificate 
under  the  bankrupt  law.  Replications  to  said  pleas  were  put  in,  to  which 
was  subjoined  a  notice,  setting  forth  the  matters  to  be  given  in  eyidence 
on  the  trial  of  the  cause  to  impeach  the  discharge  and  certificate.  The 
plaintiff  moved  to  interpose  a  special  plea  of  the  matters  alleging  fraud, 
instead  of  the  notice  subjoined  to  the  replication,  on  the  ground  that  it 
was  doubtful  whether  the  testimony  intended  to  be  offered  to  sustain  the 
allegation  of  fraud,  &c.  could  be  introduced  under  the  notice. 
H.  Dresser,  Counsel  in  pro.  per.  H.  Dresser,  Atty  in  pro.  per. 
W.  McCall,  Defis  Counsel.  Mattison  &  Doolittle,  Defis  Attys. 

Jewett,  Justice. —  Granted  the  motion,  on  payment  of  costs  of  op- 
posing motion. 

Rule  accordingly. 


AuwiSTUs  Stinnard  Jr.  vs.  The  New  York  Fm^  Insurance  Coupant. 

A  Terbal  arrangement  between  tbe  attorneys  tbat  the  cause  shall  go  over  the  circuit,  held 
p>od,  although  the  defendant  disavows  it,  and  attends  the  court  prepared  for  trial.  A 
motion  fu  judgment  as  in  case  of  non-suit  under  such  circumstances,  will  be  denied 
with  costs. 

JklcHon  hy  drfendantsJbrjuigmefU  as  in  case  of  nM'Smt.^^Imne  was 
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joined  in  this  cause  on  the  31st  day  of  August,  1844;  was  noticed  for 
trial  on  the  7th  April  1845,  for  the  April  circuit  in  Westchester  county, 
which  commenced  April  21, 1846.    The  cause  was  not  brought  to  trial; 
and  younger  issues  were  tried  at  said  circuit     William  Nelson,  Esq.,  of 
Peekskill,  was  substituted  attorney  for  the  defendants  on  the  18th  April 
1845,  in  the  place  of  S.  F.  Cowdrey,  Esq.,  of  New-York,  the  former  at- 
torney of  defendants;  and  notice  of  such  substitution  was,  on  the  29th 
of  April  1845,  served  on  Minot  Mitchell,  Esq.,  plaintiff's  attorney.    On 
the  15th  of  April,  Minot  Mitchell,  plaintiff'^  attorney,  wrote  to  his  son 
William  M.  Mitchell,  Esq.,  of  the  city  of  New  York,  that  he  should  not 
be  able  to  prepare  and  try  the  cause  at  the  April  circuit,  on  account  of 
his  absence  from  the  county;  and  requested  said  William  M.  Mitchell  to 
call  on  S.  F.  Cowdrey,  Esq.,  defendant's  attorney,  and  get  bis  consent  to 
let  the  cause  go  over  to  the  fall  circuit,  which  would  be  held  at  White- 
Plains,  and  would  be  much  more  convenient  for  parties  and  witnesses 
than  the  April  circuit  held  at  Bedford.    W^illiam  M.  Mitchell  swore  that 
on  or  about  the  16th  April  he  called  on  S.  F.  Cowdrey,  Esq.,  defendants 
attorney,  and  delivered  to  him  the  letter  of  said  Minot  Mitchell.    Cow- 
drey replied  that  it  would  be  more  convenient  for  the  defendants  to  hare 
the  cause  tried  at  the  fall  circuit  held  at  White-Plains,  and  he  viO\M 
consent  that  it  should  go  off  for  the  April  circuit  according  to  the  request 
of  said  Minot  Mitchell;  that  Cowdrey  further  said  no  further  notice  nor 
any  stipulation  would  be  necessary,  but  that  the  case  should  go  off  with- 
out costs  and  without  prejudice  to  either  party.    This  arrangement  Wil- 
liam M.  Mitchell,  Esq.,  immediately  communicated  to  Minot  Mitchell, 
Esq.,  plaintiff's  attorney;  and  which  was  not  substantially  denied  in  the 
affidavit  of  S.  F.  Cowdrey,  Esq.,  on  the  motion.    Between  the  I8th  and 
31st  of  April,  O.  H.  Jones,  president  of  the  defendants,  and  who  had  the 
management  of  the  cause,  in  an  interview  with  S.  F.  Cowdrey,  Esq., 
stated  to  him,  after  learning  of  the  arrangement,  that  he  preferred  to  have 
the  cause  tried  at  the  April  circuit :  to  which  Cowdrey  replied  he  had 
better  see  William  M.  Mitchell,  Esq.,  and  inform  him  as  to  that  fact  im- 
mediately.    On  the  same  day  Jones  called  on  said  W.  M.  Mitchell,  and 
told  him  he  would  not  consent  to  put  the  cause  off  until  the  fall  circuit : 
to  which  Mitchell  replied,  that  Mr.  Cowdrey  had  already  consented,  and 
it  was  then  out  of  the  question  for  plaintiff  to  prepare  for  trial  at  the 
April  circuit,  and  the  cause  would  not  be  tried.  Plaintiff  stated  he  should 
get  ready  with  his  witnesses  and  go  to  the  circuit  at  all  events,  and  the 
plaintiff  would  have  to  pay  the  expenses  of  it;  and  did  accordingly 
attend  the  circuit,  prepared  to  try  the  said  cause. 
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Tho6.  Nelson,  Defts  Counsel.  Wm.  Nelson,  Dejis  AHys. 

Albert  Lockwood,  Pljfs  Counsel.        M.  Mitchell,  Plffs  Atty. 

isvTKtTi  Justice. — ^This  motion' ought  not  to  have  been  made  ;  the  de* 
fendant  Jones  instead  of  complying  with  the  agreement  which  had  been 
made  by  his  attorney  and  young  Mitchell  who  was  authorized  to  act,  by 
plaintiff's  attorney,  attended  the  circuit  in  violation  of  it,  and  as  appears, 
in  bad  faith. 

Decision. — Motion  denied  with  costs. 


Israel  Post,  Jr.  vs.  Obaj)Iau  S.  Haight. 
Israel  Post,  Jr.  vs.  Obadiah  S.  Haight. 

The  conrt  on  motion  will  not  look  bejond  the  record  and  papers  to  ascertain  who  the 
attorney  in  fact  is  to  ihe  suit ;  it  is  sufficient  if  any  attorney  of  the  court  appears  up« 
on  the  record  and  papers.  An  attorney  who  lends  his  name  to  his  clerk  to  defend  a 
soit,  and  refuses  in  the  progress  of  the  cause  to  have  any  thing  to  do  with  it,  never 
having  been  retained,  but  refers  all  matters  in  relation  to  it  to  his  clerk,  who  has  used 
his  name  as  attorney  in  the  suit  under  the  statute;  is  held  to  be  the  proper  attorney  to 
make  a  motion  in  the  cause. 

Motion  hy  defendant  to  consolidate  (he  above  two  causes  into  one.— De^ 
fendant's  affidavit  stated  that  the  first  mentioned  suit  was  commenced  by 
declaration  on  the  14th  of  March,  1845;  the  second  suit  was  commenced 
on  the  24th  of  March,  1845,  by  declaration  ;  both  actions  were   in 
assumpsit  and  might  be  consolidated,  there  was  substantially  the  same 
defence  in  each.     The  plaintiff  objected  to  the  motion  on  the  ground  that 
George  G.  Scott,  Esq.,  the  defendant's  attorney  who  appeared  upon  re- 
cord, was  not  the  attorney  in  fact,  and  had  no  right  to  make  this  motion. 
Scott  having  merely  allowed  his  name  to  be  used  under  the  statute  as 
defendant's  attorney  by  one  A.  S.  Haight,  a  clerk  in  his  office  at  the  time 
of  the  commencement  of  the  suit.    Haight  having  since  (in  May  term 
last,)  been  admitted  an  attorney  of  this  court ;  that  Scott  refused  to  do 
any  thing  about  the  suits  with  plaintiff's  attorney,  saying  he  had  never 
been  retained   and  knew  nothing  about  them  ;  that  Haight  had  the 
management  of  them  altogether. 

A.  Hill,  Jr.,  Defts  Counsel.  Geo.  G.  Scott,  Defts  Atty. 

W.  B.  LiTCH,  Plffs  Counsel.  W.  B.  Litch,  Plffs  Atty. 

Jewett,  Justice. — Said  he  could  not  look  beyond  the  papers,  and  the 

records  in  the  suit,  to  ascertain  who  the  attorney  was  in  fact,  it  was 

enough  for  him  to  know  that  an  attorney  of  this  court  appeared  upon  the 

records  and  in  the  papers  for  the  motion;  without  inquiring  by  what 
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means  or  in  what  manner  he  came  to  be  the  attorney.    The  motion  must 
be  granted. 
Decision. — Motion  granted  with  costs. 


Henbt  H.  Mather  ts.  Charles  Wardell. 

A  de&nlt  taken  at  a  special  term  will  not  be  opened  at  the  same  term,  where  it  ap- 
pears the  opposing  counsel  did  not  attend  the  term  at  all,  nntil  late  in  the  seisioD,  and 
then  come  in  and  found  a  default  had  been  taken  against  him,  and  moved  to  open  it  oo 
the  ground  that  he  and  the  counsel  moving  had  an  understanding  not  te  attend  until 
about  the  dose  of  the  term,  he  must  attend  the  term  and  watch  his  motions,  othsrwitt 
he  must  give  notice  and  move  at  the  next  term  to  open  the  deftults. 

A  motion  for  judgment  as  in  case  of  non'Stdt  in  this  cause  vhu  made 
and  granted  by  default  on  the  6th  of  June. — On  the  7th  of  June  plaint- 
iff's  counsel  moved  to  open  the  defaulti  on  the  ground  that  there  was  an 
understanding  with  one  of  defendants's  counsel  with  plaintiff's  counsel 
that  he  would  not  probably  attend  the  term  until  the  7th.  The  partner 
of  defendant's  counsel  with  whom  no  arrangement  was  made,  attended 
the  term  on  the  6th,  and  took  his  motion  by  default. 

Jewett,  Justice. — The  default  can  not  be  opened  at  this  term ;  if 
plaintiff's  counsel  had  been  in  attendance  upon  the  court,  it  might  be 
proper  to  open  it ;  where  counsel  are  in  attendance  watching  their  mo- 
tions, and  by  mistake  a  default  is  taken  against  them,  it  is  usual  to  open 
the  default.  Here  the  defendant's  counsel  has  made  his  motion  and  gone 
home,  and  his  opponent  does  not  appear  at  court  or  any  other  counsel  for 
him,  until  nearly  the  close  of  the  term.  Notice  must  be  given  defendant's 
attorney  to  open  the  motion  at  the  next  special  term. 


Horace  Dresser  vs.  Jeremiah  Smith,  Jr. 

A  variation  of  the  month^  in  a  copy  of  a  note,  in  dedaration  filed  and  serried  in  the  sait, 
the  original  heing  March  and  the  copy  JUay,  held  to  he  an  immaterial  variatioaiaad 
will  be  disregarded  on  the  trial.    A  motion  to  amend  is  nnnecessary. 

Motion  by  plaintiff  for  leave  to  amend  his  bill  of  particulars  in  this 
cause. — ^This  was  an  action  of  assumpsit  upon  a  promissory  note  as  the 
plaintiff 's  bill  of  particulars  and  only  cause  of  action  ;  the  copy  note  in 
the  declaration  filed  and  in  the  one  served  was  dated  *^  May  6,  1844." 
whereas  the  true  date  in  the  original  note,  was  **  March  5,  1844.  The 
cause  was  twice  on  the  calendar  and  three  times  noticed  for  trial. 
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H.  Dresses,  Counsel  in  pro.  per.         H.  Dresser,  ^tty  in  pro.  per. 

Wm .  Norton,  Defts  Coumel.  Wm«  Norton,  De/ls  Atty. 

iEifSXiy  Justice. — This  motion  seems  entirely  unnecessary,  the  variance 
18  immaterial,  and  would  be  disregarded  on  the  trial.  The  counsel  can 
withdraw  his  motion  on  payment  of  $7  costs  of  opposing  if  he  prefers 
to  do  so. 

The  motion  was  withdrawn  on  the  terms  mentioned. 


TauiiAN  Baldwin  ts.  ALvm  H.  TnxsoN. 

Hm  nile  that  a  party  can  not  stipulate  a  leeond  time  does  not  apply,  where  the  first 
stipulation  has  been  performed. 

MotUm  by  defmdan^  for  judgment  as  in  case  of  non-suit. — Issue  was 
joined  in  this  cause,  Oct  28,  1842.  The  cause  was  tried  at  the  circuit 
in  and  for  Otsego  county,  in  September,  1843,  the  plaintiff  haying  pre- 
yiously  stipulated  to  try  at  that  circuit  A  case  was  made  for  a  new  trial, 
which  was  argued  at  July  term,  1844,  and  decided  by  this  court  at  a  sub- 
sequent term,  (not  stated  by  the  papers,)  motion  for  a  new  trial  granted. 
A  circuit  was  held  in  Otsego  county  in  April  last,  (being  the  first  after 
the  decision)  at  which  plaintiff  did  not  notice  the  cause  for  trial,  but 
served  defendant's  attorney  with  a  stipulation  to  try  at  the  next  circuit 
It  was  insisted  by  defendant's  counsel,  that  the  plaintiff  could  not  stipu- 
late a  second  time  under  the  rule  as  a  matter  of  course. 

S.  S.  BowNE,  Defts  Counsel.  L.  S.  Chatfield,  Defts  Atty. 

N.  Hn.L,  Jr.,  Plffs  Counsel.  H.  Bennett,  Plffs  Atty. 

Jbwbtt,  Justice. — ^The  rule  that  a  party  can  not  stipulate  a  second 
time  as  a  matter  of  course,  does  not  apply  to  a  case  of  this  kind,  here 
the  first  stipulation  had  been  fully  performed,  the  cause  was  tried  under  it 
The  plaintiff  therefore  had  a  right  to  stipulate  again. 

DecmoTi.— Motion  denied  with  costs. 


Chester  Johnson  ts.  Daniel  Anthony. 

Motion  by  plaintiff  to  set  aside  the  default  of  plaintiff  entered  by  cfe- 
yendard  for  not  replying. — ^The  plaintiff  obtained  an  order  from  the  cir- 
cuit judge  to  extend  his  time  to  reply  to  defendant's  special  pleas,  until 
the  Sd  May,  1846.    On  the  30th  April,  plaintiff's  attorney,  (who  resi- 
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ded  at  Union  village,  Washington  county,)  sent  his  affidavits  and  papere 
to  his  agent  at  Albany,  to  have  plaintiff's  default  entered  for  not  reply- 
ing, on  the  2d  May,  v^hich  was  done  accordingly.     On  the  1st  May, 
plaintiff's  attorney,  (who  resided  at  Troy)  served  on  defendant's  attorney 
an  order  of  the  circuit  judge,  dated  May  1st,  enlarging  the  time  to  reply 
twenty  days,  by  jutting  the  same  in  thegpost  office,  directed  to  defend- 
ant's attorney,  and  paying  postage  thereon,  which  was  received  by 
defendant's  attorney  in  the  afternoon  of  the  2d  May,  and  appeared  post 
marked  at  Troy  on  the  2d  May;  that  from  the  post  mark  it  would  appear 
that  the  letter  was  put  in  the  post  office  on  the  2d  of  May  or  that  it 
was  put  in  on  the  1st  of  May  after  the  mail  had  closed  for  the  place  of 
destination  of  the  letter.     Defendant's  counsel  insisted  that  the  service 
was  irregular,  and  cited  Howard^s  Special  Term  Reports^  J^o.  3,  p.  87 
Maker  vs.  Comstock,  et  al.    Plaintiff's  counsel  insisted  that  the  service 
was  regular,  that  it  was  sworn  to  positively  that  the  letter  was  put  into 
the  post  office  on  the  1st,  the  postage  paid,  and  was  enclosed  in  an  en- 
velope, and  there  was  nothing  appeared  to  show  when  the  mail  closed. 

J.  A.  Millard,  Plffs  Counsel.  J.  A.  Millakd,  Plffs  Miy. 

N.  Hill,  Jr.,  Defts  Counsel,  C.  F.  Inoalls,  Lefts  Atty. 

Jewett,  Justice. — This  case  does  not  come  within  the  decision  cited 
by  defendant's  counsel.  In  that  case  it  was  shown  at  what  hour  the  mail 
closed,  and  that  the  service  was  made  after  that  hour,  &c.  The  plaintiff 
seems  to  be  regular  and  the  motion  must  be  granted. 

Decision, — Motion  granted  with  $10  costs. 


Abel  A.  Hull  vs.  Oeoroe  P.  Halsted. 

Where  both  parties  recover  a  portion  of  the  property  in  an  action  of  replevin,  and  tin 
value  of  each  portion  ui  aseeaaed,  each  party  is  entitled  to  costs,  provided  the  amoooti 
are  sufficient  to  carry  costs. 

Motion  by  plaintiff'  thai  the  defendant  pay  plaintiff  ^s  costs  to  be  taxed 
in  this  causCy  Sfc. — This  was  an  action  of  replevin,  brought  to  recover  a 
quantity  of  brick  and  other  property  which  was  distrained  by  defendant 
as  a  constable,  for  rent.  The  jur}'  found  for  the  plaintiff  six  cents 
damages,  and  assessed  the  value  of  the  property  at  1 1000.  They  also 
found  for  the  defendant  and  assessed  the  value  of  the  property  at  1 352, 
besides  an  amount  of  rent  found  to  be  due  from  plaintiff  to  defendant 

M.  T.  Reynolds,  Plffs  Counsel.        M.  Mitchell,  Plffs  Atty. 

Geo.  p.  Nelson,  Lefts  Counsel.        Wm.  Nelson,  Defts  Atty. 


1845.]  Special  Term  Reports.  175 

Jewett,  Justice. — ^I  shall  decide  that  both  parties  have  costs,  without 
any  costs  of  this  motion.  *     . 

Rule  accordingly. 


Benjuiin  Sbacord  ys.  Jabies  Burling. 

An  objection  to  a  juror  must  be  made  at  the  time  he  ia  called  upon  the  panel.  If  a  trial 
is  had  and  verdict  rendered,  without  any  objection  to  any  of  the  jury,  the  verdict  will 
not  be  set  aside,  because  one  of  the  jurors  on  the  panel  had  on  a  previous  day  of  the 
same  circuit  been  tried  on  a  challenge  and  found  to  he  over  sixty  years  of  age. 

Motion  hy  defendant  to  set  aside  the  verdict  rendered  in  this  cause^  and 
jttdgment  entered  thereupon. — This  was  a  motion  by  defendant  to  set 
aside  the  verdict  &c.  on  the  ground  that  an  improper  juror  sat  upon  the 
panel  who  tried  the  cause.  The  cause  was  tried  at  the  Westchester  cir- 
cuit, in  Aprils  1845;  one  Nathaniel  Hyatt  was  drawn  by  the  clerk  as  a 
juror  of  the  regular  panel,  without  any  objection  being  made  to  him.  The 
jury  brought  in  a  verdict  for  plaintiff  of  $5000.  The  aiiidavits  alleged 
Hyatt  used  an  improper  influence  with  the  jury,  and  that  he  was  noted 
for  his  cunning  and  artful  management  in  such  cases  ;  the  defendant 
produced  a  certificate  of  the  county  clerk  of  Westchester  county,  showing 
that  Hyatt  had  been  challenged  a  few  days  previous,  at  the  circuit,  as  a 
juror,  and  upon  his  trial  he  admitted  he  was  sixty^four  years  of  age;  on 
that  ground  he  was  rejected  as  a  juror;  but  the  clerk  not  having  received 
any  directions  from  the  court  to  destroy  the  ballot,  kept  the  name  in  the 
jury  box,  and  he  was  drawn  upon  this  cause. 

J.  Edwards,  Befts  Counsel.  George  Case,  De/i$  Mty. 

J.  W.  Tompkins,  Plffs  Counsel.  J.  W.  Tompkins,  Plffs  Atty. 

Jewett,  Justice. — The  objection  to  the  juror's  age,  if  taken  in  time 
would  have  been  a  good  one,  but  after  he  was  drawn  upon  the  panel — 
beard  the  cause  tried,  and  had  with  the  rest  rendered  a  verdict,  it  is  too 
late  to  interpose  the  objection.    The  motion  must  be  denied. 

Decision. — Motion  denied,  with  costs. 


James  Maher  vs.  Allen  Comstock. 
John  C.  Van  Schoonhoven  vs.  The  Same. 

Papers  on  a  motion  for  an  allowance  of  a  writ  of  error  coram  nobU^  to  reverse  a  jadg- 
ment,  should  not  regularly  he  entitled  in  any  snit. 

Motum  on  the  part  of  the  defendant  in  each  of  the  above  causes  for 
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an  allowance  of  a  torit  of  error y  coram  nobis  to  reverse  the  judgment  in 
each  cause/or  error  in  fact. — ^The  defendant  being  an  infant  at  the  time 
of  the  rendition  of  the  judgment  as  is  alleged  ;  notice  of  the  motions 
entitled  in  the  suits  has  been  given  to  the  attorneys  for  the  plaintiff  in  each 
suit,  and  a  copy  of  the  affidavits  and  papers  on  which  the  same  is  founded 
duly  served  on  the  plaintiff's  attorneys.  The  following  are  the  affidavits, 
&c.:  1st,  An  affidavit  of  Laura  D.  Baker,  not  entitled  in  any  suit,  matter 
or  proceeding,  showing  that  Allen  Comstock  was  twenty-one  years  of  age 
on  the  26th  day  of  April,  1845.  2d,  A  petition  of  Comstock,  dated  26th 
Feb.,  1845,  showing  the  recovery  of  the  judgment — his  infancy  at  the 
time — ^that  no  guardian  had  been  appointed  for  him — that  he  was  about 
to  presecute  a  writ  of  error  &c.,  and  praying  the  appointment  of  a  pro- 
chain  ami  for  him.  3d,  The  consent  of  the  person  proposed  as  such,  and 
his  affidavit  showing  his  qualifications.  (At  the  March  Special  Term, 
on  these  papers,  this  court  ordered  the  appointment  of  a  prochain  ami  as 
prayed,  ex  parte.)  4th,  An  affidavit  not  entitled,  made  by  Allen  Com- 
stock, 29th  of  March,  1845,  showing  that  he  was  bom  26th  April,  1824. 
5th,  An  affidavit  of  Mary  Dewey  not  entitled,  made  the  27th  March, 
1845,  also  showing  that  Allen  Comstock  was  bom  the  26th  of  April, 
1824.  6th,  An  affidavit  of  £.  Clark,  entitled  ''  Supreme  Court,''  Alien 
Comstock  ads.  James  Maher,"  **  Allen  Comstock  ads.  John  C.  Van 
Schoonhoven,"  proving  that  a  judgment  in  each  suit,  in  an  action  of 
assumpsit  had  been  recovered  against  the  defendant,  and  that  an  execu- 
tion thereon  had  been  issued  and  was  then  in  the  hands  of  the  sheriff,  &c 
7th,  An  affidavit  entitled  as  the  last  mentioned,  made  by  said  Clark,  on 
the  3d  of  April  last,  showing  an  excuse  why  the  motion  was  not  sooner 
made,  &c.  8th,  Notice  of  this  motion  entitled  as  the  two  last  affidavits, 
dated  3d  of  April. 

£.  Clakk,  Defts  Counsel.  Eb.  C^ark,  Lefts  Mty. 

Caooeb  and  Stevens,  Plffs  Counsel.  Caogee  and  Stevens,  Plffs  Jlttys. 

Jewett,  Justice. — A  writ  of  error  coram  nobis  can  not  properly  issue 
only  by  order  of  this  court  upon  cause  shown  by  affidavit,  and  after  notice 
to  the  opposite  party  or  his  attomey,  {Ferris  vs.  Douglass,  20  Wend.,  626 ; 
Smith  and  others  vs.  Kingsbury,  19  Wend.,  620.)  It  is  insisted  by  the 
counsel  for  the  plaintiffs,  that  only  one  set  of  papers  can  be  read  on  these 
motions,  either  the  set  entitled  or  the  set  not  entitled  is  irregular,  and  that 
using  one  or  the  other,  enough  is  not  shown  to  authorize  the  allowance 
of  the  writ.  It  may  be  seen  that  the  papers  on  which  these  motions 
are  founded,  are  very  sb>venly  got  up;  a  portion  without  any  title,  the 
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reddae  entitled  in  tbe  otiiMs  in  wbick  jadgments  bare  Wen  reeofwed. 
That  portion  of  tbe  pafiers  which  are  not  entitled,  are  affidavits  proring 
thai  Comatock  was  twenty-one  years  of  age  on  the  26tb  day  of  April 
last  and  bia  petiti<m  for  an  appointment  of  a  porchain  ami,  in  which 
die  farther  fact  showing  a  judgment  to  have  been  recovered  is  set  forth; 
anuming  that  the  papeia  on  which  these  motions  are  founded  should  not 
regularly  be  entitled  in  any  suit,  whieh  I  tluide  ia  the  correct  practice 
(HaigM  Ts*  Twtner^  2  Jokru  Rep^  317),  then  there  has  been  no  regular 
notice  of  these  motiona  given,  to  the  party  or  his'  attorney,  and  the  mo- 
tions should  be  denied  on  that  ground  On  the  other  hand  assuming  that 
die  papers  should  be  entitled  in  the  suits  in  which  judgment  has  been 
recorered,  we  haye  only  the  affidavits  of  Clark  and  the  notice  of  motion 
so  entitled,  in  neither  of  which  is  it  stated  that  Comstock  was  under 
tweuty-'one  years  of  age  at  the  time  of  the  recoveiy  of  the  judgments; 
it  follows  that  using  either  set  of  papers  without  the  aid  of  the  other  set; 
the  motions  can  not  be  sustained.  Motion  in  each  case  must  be  denied 
witii  $7  costs,  but  without  prejudice. 
Role  accordingly^ 


Sajcuel  a.  Willoughby,  plffi  in  error  vs.  ELSfrrHSRos  D.  Comstock, 

deft,  in  error. 

Coaditioiis  and  principles  of  relief  on  motioa  to  stay  proceedinss  on  execution  ^.  nntil 
is  decided  in  the  court  of  enors. 


Motion  by  plaintiff^  in  error /or  an  order  staying  all  proceedings  on 

the  execution  issued  on  the  judgment  recovered  in  this  court,  by  the  de^ 

pendant  in  error  against  the  pUsinJtiff  in  error. — It  appears  that  on  the 

16th  day  of  Sept,  1844,  a  writ  of  error  from  the  court  for  the  correction 

of  errors,  was  issued  upon  the  judgment,  returnable  on  that  day,  allowed, 

and  order  granted  to  make  it  a  stay  of  execution,  by  A.  G.  Hammond  a 

commissioner,  and  on  the  same  day  notice  of  the  same  was  duly  served 

OD  the  attorney  for  the  defendant  in  error.    The  writ  was  duly  returned. 

Subsequently  the  defendant  in  error  being  dissatisfied  with  the  bond  filed 

on  issuing  the  said  writ,  moved  this  court  for  a  rule  vacating  said  order 

to  stay.    On  the  10th  of  January,  1846,  this  court  granted  an  order 

allowing  the  defendant  in  error  to  proceed  with  his  execution,  unless  the 

plaintiff  in  error  should  within  twenty  days  execute  a  new  bond  in  the 

penalty  of  at  least  double  the  sum  of  $16,506*74  and  the  sureties  should 

joBti^*    On  the  20th  of  January,  1846,  the  above  order,  by  an  order 
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granted  of  the  latter  date,  was  extended  for  ten  days  beyond  the  time 
allowed  by  the  first  order;  pursuant  to  these  orders  the  plaintiff  in  eiror 
on  the  8th  day  of  February,  1845,  filed  a  new  bond  with  the  justification 
of  the  sureties  therein;  the  bond  was  in  a  penalty  of  933,012  bearing 
date  the  29th  of  January,  1845,  executed  by  the  plaintiff  in  error  with 
four  sureties,  annexed  to  which  were  the  affidavits  of  the  sureties;  one 
of  whom  made  an  affidavit  before  a  commissioner  of  deeds  in  Troy,  29th 
January,  1845,  in  which  he  swore  he  was  a  householder  and  worth 
$13,000  over  and  above  all  debts  &c.;  another  made  an  affidavit  before 
the  first  judge  of  Rensselaer  on  the  1st  day  of  February,  in  which  he 
swore  he  was  a  householder  and  worth  $10,000  over  aU  debts  &c; 
another  made  an  affidavit  before  said  commissioner  on  the  6th  February, 
in  which  he  swore  he  was  a  householder  and  worth  $100,000  over  and 
above  all  debts  &&;  the  other  made  an  affidavit  before  the  conunissiona 
who  allowed  the  writ  &c.  on  the  8th  day  of  February,  in  which  he 
swore  he  was  a  householder  and  worth  $10,000  over  and  above  all 
debts  &c.;  the  bond  was  in  the  usual  form,  in  which  the  judgments  were 
recited  at  $16,505*74  but  which  in  fact  appears  was  for  a  sum  over  one 
hundred  thousand  dollars.    On  the  8th  day  of  February  the  attorney  for 
the  plaintiff  in  error  served  a  notice  on  the  attorney  for  the  defendant 
in  error  {entitled  in  this  court)  of  the  making  and  filing  said  bond  pur- 
suant to  the  order  of  the  10th  of  January,  giving  the  names  and  addi- 
tions &c.  of  the  sureties,  and  that  they  had  justified,  &c.,  and  before 
whom  the  justification  was  had.  On  the  1 1th  day  of  February  the  attor- 
ney for  defendant  in  error,  served  on  the  attorney  for  the  plaintiff  in 
error  a  notice  of  exception  to  the  sufficiency  or  the  sureties. 
S.  Stevens,  Plffs  Counsel.  F.  Anthon,  Plffs  Atty. 

M.  T.  Reynolds,  Defls  Counsel,  R.  E.  Mount,  Jr.,  Defts  My- 
Jewbtt,  Justice.  —  If  the  order  of  the  10th  of  January  contemplated 
that  the  sureties  in  the  bond  should  justify  without  any  notice  of  excep- 
tion by  the  attorney  for  the  defendant  in  error,  before  it  should  i)e  deem- 
ed a  compliance  with  the  order,  it  is  clear  that  the  plaintiff  in  error  did 
not  comply  with  that  order.  In  order  to  justify  pursuant  to  the  revised 
statutes  as  amended  by  the  act  of  1844,  (2  A.  S.^  597,  598;  Sess.  Lata, 
1844,  466,)  the  sureties  should  have  justified  before  the  officer  who 
allowed  the  writ  of  error,  under  oath  or  by  affirmation,  that  each  of  them 
was  a  householder  or  freeholder  worth  double  the  amount  of  the  penalty 
of  the  bond  over  and  above  all  demands,  on  notice  of  six  days  given  by 
the  attorney  for  the  plaintiff  in  error  to  the  attorney  for  the  defendant 
in  error;  but  perhaps  the  true  reading  of  the  rule  is  that  the  sureties 
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shotdd  justify  in  case  of  exception;  and  so  it  seems  the  attorney  for  the 
defendant  in  error  understood  the  rule^  as  he  gaye  notice  of  exception 
on  the  11th  February,  three  days  after  he  had  received  notice  of  bail 
being  filed,  &c.    On  the  15th  day  of  February,  the  attorney  for  the 
plaintiff  in  error,  deeming  his  notice  which  had  previously  been  served, 
irregular,  inasmuch  as  it  was  entitled  in  this  court,  served  a  new  notice 
with  copy  of  the  bond  filed  with  the  affidavits  of  justification  by  said 
sureties;  and  on  the  19th  day  of  February,  fearing  that  the  bond  filed 
was  defective,  the  plaintiff  in  error,  with  three  of  the  sureties,  executed 
a  new  bond  unexceptionable  in  form,  on  the  1st  day  of  March,  and  filed 
it  in  the  clerk's  office,  together  with  affidavits  made  by  said  sureties 
justifying,  one  in  the  sum  of  $10,012,  one  in  $13,000,  and  the  other  in 
1 10,000,  and  served  a  notice  on  the  attorney  for  defendant  in  error  of 
the  names,  additions,  &c.,  of  the  sureties,  that  they  had  justified  and  that 
the  same  was  filed  with  the  affidavits,  &c.    The  plaintiff  in  error  has 
failed  to  comply  with  the  requirements  of  the  orders  of  the  10th  and 
20th  of  January,  his  sureties  should  have  justified  after  notice  as  pro- 
vided by  the  Revised  Statutes  as  amended  by  the  act  of  1844.    It  is  in- 
sisted that  the  justification  by  the  three  sureties  in  the  new  bond  execujted 
on  the  19th  February,  is  sufficient  and  regular,  pursuant  to  the  Revised 
Statutes  as  amended  by  the  act  of  the  12th  of  February,  1846;  but  on 
recurring  to  the  dates  of  the  several  steps  taken  by  the  parties,  it  may 
be  seen  that  the  plaintiff  in  error  has  failed  to  complete  his  bail  under 
the  sfatute  as  last  amended;  the  attorney  for  the  plaintiff  in  error  re- 
ceived notice  of  exception  on  the  11th  February;  the  act  of  the  12th  Feb- 
ruary, 1845,  f^quires  the  party  within  ten  days  after  notice  of  exception 
to  procure  his  sureties  to  justify  by  affidavit,  or  within  said  ten  days  to 
execute  a  new  bond  with  new  sureties,  who  shall  justify,  &c.,  and  serve 
a  copy  of  such  affidavits  of  justification  on  the  attorney  of  the  defendant 
in  error  within  the  ten  days.    The  new  bond  was  executed  within  the 
ten  days,  but  the  s>ireties  did  not  make  their  affidavits  of  justification 
until  the  2l8t  and  24th  days  of  February,  and  the  bond  was  not  filed 
till  the  first  day  of  March;  copies  of  the  affidavits,  as  required  by  the 
act  of  1846,  have  not  been  served  at  all:  but  I  am  inclined  to  relieve  the 
plaintiff  in  error  once  more  in  this  matter.    The  plaintiff  in  error  must 
pay  to  the  defendant  in  error  $10  costs  for  opposing  this  motion,  and 
the  defendant  in  error  must  be  allowed  to  proceed  with  his  execution 
unless  the  plaintiff  in  error  shall  within  thirty  days  execute  a  new  error 
bond  in  the  penalty  at  least  double  the  sum  of  $16,60&'74  with  two  or 
more  sureties,  who  shall  justify  pursuant  to  the  requirement  of  the  statute 
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rdaAiog  to  writs  of  eiror  and  appeals.    And  ia  caae  the  ezecutiiig  sack 
bond  and  filing  the  same  as  aforesaid,  the  execution  to  stay  until  tht 
decision  of  the  caose  in  the  coort  for  the  correction  of  ^non  and  until 
the  further  order  of  this  court 
Rule  accordingly. 


Adam  Dunckel  ts.  Oeoros  FiRtET. 

Is  asactioo  of  tratpui  fuar%  dauium/regit  upoa  wUd  ■wocciyifrf  and  unimdoni  lindt, 
where  the  circuit  jodge  certifies  that  title  to  land  came  in  qoettion  on  the  trill,  il« 
though  the  plaintifT^f  tiUe  was  admitted  hj  the  defendant,  the  plaintiff  is  entitled  to 
Aill  sinf  le  costs,  thoosh  the  Terdict  for  jMnttff  should  he  for  six  oenli  dasaasvi  ^ 
six  osnts  costs. 

Motion  by  pUiniiff  for  ihe^allovHmce  of  full  singU  costs  occordtng  te 
the  statuie.-^ThtB  was  an  action  of  trespass  quare  daustim  JregU  upoa 
toild  fmoccupied  and  unindosed  kmds^  and  for  cutting  down,  &Cy  ths 
wood,  trees  and  timber,  then  giowing  and  being,  &c  Plea,  not  guilty. 
Tried  at  the  last  Montgomeij  circuit  in  which  the  plaintiff  had  a  yerdict 
for  six  cents  damages  and  six  cents  costs.  The  circuit  judge  gave  a 
certificate  that  the  title  to  land  came  in  question  on  the  trial  of  the  cause 
on  the  part  of  the  plaintiff.  A  motion  is  now  made  in  behalf  of  the 
plaintiff  for  full  single  costs. 

H.  Adams,  PIffs  Counsel.  H.  Adams,  Plffs  My. 

N.  Hn«L,  Jr.,  Dejis  Counsel.  J.  C.  Allen,  Defts  My. 

Jewbtt,  Justice.— It  is  enacted,  (3  R.  S.,  613,  §  3,)  that  ^  In  the  fol*  ^ 
lowing  cases,  if  the  plaintiff  recover  judgment  by  default,  upon  confcs* 
sioD,  verdict,  demurrer,  or  otherwise,  in  any  action  or  proceeding  at  law, 
he  shall  recoTer  the  costs  allowed  for  services  in  the  court  in  which  the 
action  shall  be  brought     1st  In  all  the  actions  relating  to  real  estate 
enumerated  in  the  fifth  chapter  of  this  act,  and  in  all  proceedings  to  re* 
corer  the  possession  of  land  forcibly  entered  or  forcibly  detained.    Sd. 
In  all  actions  in  which  the  title  to  lands  or  tenements,  or  a  right  of  way  or 
a  right  by  prescription  or  otherwise,  to  any  easement  in  any  lands  or  to 
overflow  the  same,  or  to  do  any  other  injury  thereto,  shall  have  been  jrat 
tn  tifue  by  the  pleadings  or  shall  have  come  in  question  on  thi  trial  (fthi 
cause,**    Was  the  title  to  lands  pot  in  issue  by  the  pleadings)    The  plea 
of  not  guilty  in  trespass  to  real  property,  not  only  puts  in  issue  the 
fact  of  the  trespass,  &.C.,  but  ako  the  M/e,  whether  freehold  or  posseasoiy 
&c     1  CkOty's  PL,  3  Am.  ed.,  491;  7  Term  Bep.,  350;  7  Cata.  Rep., 
36»  Hubbell  vs.  Rochester;  8  Coia  Rsf.^  118^  Baboock  es.  Lnab  and 
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Dotj,  1  Cmo.  Rep.,  238.  The  defendant's  counsel  has  eHed  the  case  of 
Wickham  vs.  Seelj,  18  Wend.,  649,  as  an  authority  to  show  that  the 
plaintiff  is  not  entitled  to  costs,  but  should  pay  costs  to  the  defendant; 
the  pleadings  in  that  case  did  not  put  in  issue  the  title  to  lands;  the  plea 
was  leave  and  license,  on  which  issue  was  jobed,  it  admiUed  the  title 
to  the  lands  to  be  in  the  plaintiff*  I  can  not  see  any  analogy  between 
that  case  and  the  one  under  consideration;  upon  the  ground  then,  ihet 
the  ttUe  to  land  toas  fui  in  issue  by  the  pleadings,  I  am  of  the  opinion 
the  plaintiff  is  entitled  to  costs.  But  again  the  plaintiff  obtained  the 
certificate  of  the  circuit  judge,  that  the  title  to  land,  in  fact,  came  in 
question  on  the  trial;  showing  by  it  that  he  is  entitled  to  costs  under 
tiiat  alternative  of  the  provision  of  the  statute;  but  it  is  said  it  is  not  true 
that  the  title  did  actually  come  in  question  on  the  trial,  inasmuch  as, 
that  the  defendant's  counsel  when  the  plaintiff  was  luroceeding  to  give 
evidence  of  his  title,  admitted  the  title  to  the  land  in  question  to  be  in 
the  plaintiff.  This  course  could  not  and  ought  not  to  affect  the  question 
of  costs,  8  Cow.  Rep.,  115;  the  plaintiff  was  bound  to  be  ready  to  prove 
his  title  under  the  pleadings;  and  it  appears  from  the  affidavits  read  on 
this  motion,  that  the  plaintiff  was  ready  to  prove  his  title,  and  was  only 
prevented  by  the  defendant's  counsel  admitting  it;  and  upon  tiie  sug^ 
gestion  of  the  circuit  judge,  that  it  should  make  no  diflerence  in  the 
result,  as  he  would  certify  that  the  title  to  land  came  in  question*  The 
motion  of  the  plaintiff  must  be  granted  for  iull  single  costs  to  be  taxed, 
with  $10  costs  of  this  motion. 
Role  accordingly. 


Jmsmm  Buna  ira>  Wiluam  W.  Oloott  vs»  Jossfb  Snona  and  Maltu 

SXEONOb 

Qm  •  aslmii  bjr  atftadiat  to  wt  Msle  «r  ptrpstntUy  stey  esMiitMa,  m  ikus  gnmd 
thftt  ha  has  batn  diacfaaraad  from  aU  bis  debta  under  tha  bankrupt  law,  and  the  debt 
apon  which  execution  waa  issued  was  included  therein:  the  plaintiff  may  have  an 
opportunity  to  contest  the  validity  of  the  discharse,  by  brin|^ing  an  action  on  th« 
jiidfment,  where  his  papers  in  opposition  to  tiie  motion,  show  strong  etidenee  All 
tiM  Mtedaat  was  gnilty  of  ftand  and  wilM  ooacsalmsat  of  hia  prapsity,  ^Cy  in  Us 
pgoaaedtoga  to  obtain  his  diseharga.  The  axaentioa  aad  kvy  in  ssch  casa,  will  bf 
permittad  to  stand  as  security,  until  the  deciiion  of  such  trial. 

Motion  on  behalf  of  Joseph  Strong,  one  of  the  defendants,  far  a  ruU 
or  order,  setting  aside  tv»  executions  issued  on  the  judgment,  recovered  bjf 
thaplmntiffs  agmitt  the  ifftsidcadss  am  in  the  hands  of  the  sheriff  ^ 


182  New  York  Supreme  Court .  [June, 

Livingston,  and  the  other  in  the  hands  of  the  sheriff  of  Monroe;  on  ihe 
ground  that  the  defendant  had  been  discharged  under  the  provisions  rf 
the  late  bankrupt  act,  since  the  recovery  of  the  judgment. — ^The  judg- 
ment was  recovered  on  the  30th  October,  1838,  in  debt  for  $50,000,  and 
for  damages  and  costs  $63*97;  on  which  several  executions  had  been 
issued  and  regularly  returned,  not  being  satisfied  previous  to  the  iasuing 
the  executions  now  in  the  hands  of  the  sheriffi;  there  is  now  remaining 
due  and  unpaid  of  the  judgment  $9,862-29,  with  interest  from  12th  Au- 
gust, 1839.    It  appears  that  Joseph  Strong,  on  the  9th  May,  1842,  pre- 
sented his  petition  in  the  district  court  for  the  northern  district  of  New 
York,  praying  to  be  declared  a  bankrupt,  pursuant  to  the  act  of  con- 
gress of  the  United  States,  entitled  *^  An  act  to  establish  a  uniform  sys- 
tem of  bankruptcy  throughout  the  United  States,"  passed  August  19tb, 
1841;  and  pursuant  to  proceedings  had  in  that  court,  was,  by  a  decree 
of  that  court,  made  the  13th  day  of  September,  1842,  discharged  from 
his  debts,  owing  by  him  at  the  time  of  the  presentation  of  his  petition; 
and  a  certificate  of  such  discharge  was  granted  to  said  defendant,  bj 
said  court;  the  executions  were  issued  in  April  last,  by  virtue  of  which 
certain  personal  property  alleged  to  have  been  acquired  by  the  defend- 
ant, Joseph  Strong,  since  the  presentation  of  his  petition,  has  been  levied 
on,  and  is  now  held  by  the  sheriffs. 

E.  P.  Smith,  Defis  Counsel.  J.  W.  Gilbert,  Defis  AUy. 

N.  Hill,  Jr.,  Plffs  Counsel.  Siuth  and  Thompson,  P^s  JUys. 

Jbwett,  Justice. — It  is  insisted  that  the  discharge  and  certificate  should 
be  deemed  a  full  and  complete  discharge  of  the  defendants  from  this 
debt,  and  that  therefore  the  executions  should  be  set  aside.     This  motion 
is  resisted  by  the  plaintiffs  on  the  ground  that  the  defendant  was  guiltj 
of  gross  fraud  and  wilful  concealment  of  his  property,  or  rights  of  pro- 
perty in  his  proceedings  to  (^tain  such  discharge,  that  he  preferred  some 
of  his  creditors,  contrary  to  the  provisions  of  the  act,  and  that  he  admitted 
false  and  fictitious  debts  against  his  estate;  several  afiidavits  have  been 
read,  tending  very  strongly  to  prove  the  truth  of  the  allegations  so  made, 
and  unless  such  facts  can  and  shall  be  satisfactorily  explained  or  rebutt- 
ed, it  can  not  be  denied  but  that  such  discharge  and  certificate  may  be 
impeached  successfully  for  fraud  or  wilful  concealment  by  the  defendant, 
of  his  property  or  rights  of  property  in  his  proceedings  to  obtain  soch 
discharge.    It  is  true,  as  is  contended  by  the  counsel  for  the  defendant, 
that  prima  facie  the  discharge  and  certificate  must  be  deemed  a  fiiU  dis- 
charge of  all  the  debts  of  the  defendant;  but  the  act  expressly  provides 
that  they  may  be  impeached  for  fraud  or  wilful  conceahnent.  Sue  Several 
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cases  have  been  cited  to  show,  that  this  court  will  not  qq  motion  of  this 
kind  inquire  into  the  regularity  of  the  proceedings,  nortry  the  validity  of 
an  insolvent  discharge  on  affidavit    Cole  ns»  Stafford,  1  Cirine^s  249 ; 
Reed  w.  Grordon  et  al.,  1  Ccw.y  50 ;  Noble  vs.  Johnson,  9  John.^  259  ; 
Russell  and  Hall  vs.  Packaid,  9  Wend.j  431.    These  were  cases  in  which 
the  defendant  was  in  custody  eith^  upon  a  ca«  sa.  or  on  surrender  by  his 
bail,  except  the  case  of  Reed  vs.  Crordon  et  al.,  in  that  the  defendants 
were  arrested  on  a  capias  ad  respondendum.    The  Engli^  courts  do  not 
discharge  on  common  bail,  on  arrest  after  the  defendant  has  been  dis- 
charged under  the  bankrupt  law,  where  it  appears  from  tlie  affidavits  that 
the  certificate  was  obtained  by  fraud.    Vincent  vs.  Bradly,  2  H.  Bl.,  I  ; 
Stacy  vs.  Frederici,  2  JB.  4*  P»9  390.    It  is  said  that  the  difference  be- 
tween the  practice  of  the  English  courts,  and  our  own,  arises  from  the 
conclusivness  of  discharges  under  our  insolvent  laws  as  evidence,  which 
the  English  legislature  have  not  extended  to  their  insolvent  laws.    The 
affidavit  of  Olcott,  one  of  the  plaintiffit,  shows  that  the  defendant  has  no 
real  property  upon  which  the^  judgment  is  a  lien,  that  he  has  reason  to 
apprehend  ;  if  the  execution  are  set  aside  or  absolutely  stayed  till  the 
termination  of  a  suit  brought  upon  the  judgment,  the  defendant  will  have 
made  way  with  any  property  he  may  have,  and  the  only  chance  the 
plaintiffi  have  of  relalizing  any  part  of  their  judgment  under  said  exe- 
cution, is,  by  having  the  same  remain  in  the  hands  of  said  sherids,  with 
power  to  levy  on  any  property  of  the  defendant  that  may  be  found  ; 
retaining  the  same  as  security  till  the  determination  of  an  issue  to  be 
made  upon  the  validity  of  said  discharge.    I  do  not  question  the  principle 
decided  by  the  cases  referred  to,  nor  do  I  think  that  a  denial  of  the  mo- 
tion in  this  case  in  the  least  conflicts  with  it    But  while  this  court  will 
not  and  ought  not  to  try  the  validity  of  such  discharge  on  affidavits,  I 
think  it  should  do  what  it  may  to  protect  each  party,  from  the  unjust  and 
i^roDgful  acts  of  the  other  ;  enough  is  shown  by  the  affidavits  produced 
in  opposition  to  this  motion,  to  induce  a  belief  that  upon  an  issue  involv- 
ing the  validity  of  the  discharge,  it  may  be  successfully  impeached  for 
causes,  the  existence  of  which  the  act  declares  shall  avoid  it    *^  Reason 
and  equity  unite  in  this"  that  the  plaintiffit  should  have  an  opportunity 
to  try  the  legality  of  it,  without  losing  such  security  as  they  have  by 
Tirtoe  of  any  levy  they  may  have  had  made  on  the  personal  property  of 
the  defendant,  J.  Strong,  in  case  they  should  be  successful  on  such  trial. 
How  shall  it  be  done  7    My  opinion  is  that  the  motion  should  be  granted, 
TifJpwa  the  plaintifib  shall  bring  an  action  upon  the  judgment  within  sixty 
days,  and  in  that  case  the  defendants  have  to  plead  any  matter  of 
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defence  thej  may  have,  except  that  they  shall  not  be  permitted  e  ' 
plea4  the  issuing  'and  levy  of  the  executions  or  either  of  them,  now 
in  the  hands  of  the  dieriffs  of  Livingston  and  Monroe,  mentioned  in  Ihe 
affidavits,  on  which  this  motion  is  founded ;  that  the  said  executions  (ia 
case  such  action  shall  be  brought,)  with  the  levy  made  thereon,  remain 
as  security  for  the  final  result,  and  in  the  mean  time  all  further  proceed- 
ings on  said  executions  be  stayed.  Should  the  defendant,  J,  Strong, 
plead  his  discharge,  the  plaintift  will  have  on  opportunity  to  put  in  ime 
and  test  its  validity.  No  costs  to  be  allowed  either  party  as  against  the 
other  on  this  motion,  in  case  such  action  shall  be  conmienced.  1  CO10M1 
Rep.,  42,  do  166. 


Aaron  Bull  vs.  Joseph  F.  Babbitt^  et  aL 

Aa  afldtTit  fixr  a  motioa  to  chaofe  reoae  must  show  wbera  the  veirae  ie  laid. 

Motum  iy  defendants  to  change  oentee.— This  was  an  action  of  trover, 
commenced  by  declaration  16th  April,  1845 ;  no  issue  had  been  joined ; 
drfendalits  swore  to  merits,  and  the  facts  they  expected  to  prove  by  each 
and  every  of  the  witnesses  named.  Defendants'  papers  did  not  show 
where  the  venue  was  laid* 

R.  J.  Haton,  DefU  Ctnmtel.  E.  Qunv,  Defts  My. 

Johnson  AND  ScHUVLER,  P{(fjr  Cotitwe/.  Johnson  and  ScHUTLKR,P^«.Att)ii. 

Jew£tt,  Justice. — Denied  the  motion  on  the  ground  that  defendants' 
affidavits  did  not  show  where  the  venue  was  laid. 

Motion  denied  with  costs. 


Edward  Hall  vs.  Abner  Miller. 

A  verbal  agreement  between  parties  to  arbitrate  a  cause,  before  the  sitting  of  tilie  dfcut, 
is  a  good  ground  of  opposition  to  a  nration  for  Judgment  as  in  case  of  nott-auit,  ftr  not 
noticing  and  trjing  the  cause  at  tha  circuit. 

Motion  hy  dejtndantforjuiffnent  as  in  case  o/non-emt. — ^The  defend- 
ant's affidavit  and  certificate  of  the  clerk  of  the  circuit  showed  that  isB«e 
was  joined  on  the  14th  January,  1846  ;  the  cause  was  not  noticed  tor  trial 
at  the  Otsego  circuit,  held  on  the  14th  April,  1846,  and  issues  of  a  younger 
date  were  tried  in  their  regular  order  on  the  calendar.  The  plaintiff  ^k  at- 
torney swore  that  the  reason  the  cause  was  not  noticed  for  trial  was,  that 
he  made  an  agreement  with  the  defondant  to  take  the  cause  oat  of  court 
and  submit  it  to  arbitrators,  and  that  he  had  full  authority  ftoai  the 
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plaintiff  to  make  the  agreement.  T}ie  defendant,  as  the  only  condition 
upon  which  he  would  arbitrate  was,  that  he  would  name  three  men  and 
would  leave  it  to  them  or  either  of  them.  And  plaintiff's  attorney  finally 
consented  to  leave  it  to  Mark  Gill,  one  of  the  three  men  named  by 
defendant,  as  sole  arbitrator,  which  was  agreed  to  by  defendant  The 
agreement  was  made  a  few  days  before  the  April  circuit. 

R.  J.  Hilton,  Defis  Counsel.  A.  L.  PaixcHARD,  Defts  AUy. 

N,  Hill  Jr.,  Plffs  Counsel.  H.  Bennett,  Plffs  Atty. 

Jewett,  Justice. — ^Denied  the  motion,  on  the  ground  that  the  defendant 
had  agreed  to  arbitrate. 

Motion  denied,  with  costs,  without  prejudice. 


Philip  Othan  ys.  Wiluam  B»  Fish  ma  three  others. 

^  detbndaat  wbo  t9  ia«d  in  trespsas,  a«nfdt  uid  battery^  at  a  public  officer,  and  befiora 
the  trial  makes  a  parol  settlement  with  the  plaintiff,  each  party  agreeing  to  pay  his 
own  costs*,  can  not  disregard  such  a  settlement  and  go  on  and  sabpcena  witnesses  to 
die  eircoit,  and  afterwards  move  for  double  costs. 

Motion  hy  d^endant  Fish  that  he  be  allowed  to  proceed  to  judgment 
for  dmdfle  costs  of  de/encey  to  be  taxedy  ^c. — ^This  suit  was  commenced 
by  capias,  against  all  the  defendants  jointly;  the  action  trespass,  assaidt 
and  battery.  Fish  was  a  constable,  in  the  dbcharge  of  official  duty  at 
the  time  the  cause  of  action  arose ;  he  pleaded  separately,  the  other 
defendants  jointly.  The  cause  was  noticed  for  trial  at  the  April  circuit, 
in  Onondaga,  which  commenced  on  the  14th  April,  1846.  On  the  16th 
of  April,  an  agreement  in  writing  for  a  consideration  mentioned,  was 
entered  into,  signed  by  plaintiff's  attorneys,  by  which  the  suit  was  settled 
as  tp  the  three  last  mentioned  defendants.  Fish  was  not  present  at  the 
settlement,  and  swore  in  his  affidavit  that  the  settlement  was  without  his 
knowledge  or  consent;  that  be  had  not  at  any  time  made  any  settlement 
or  arrangement  in  relation  to  the  cause,  with  plaintiff  or  any  other  person. 
Defendant  showed  that  the  cause  was  not  brought  to  trial  at  the  cir- 
cuit for  which  it  was  noticed,  and  that  younger  issues  were  tried  in  their 
r^ular  order  on  the  calendar.  Plaintiff  showed  that  after  the  settle- 
Bient  with  the  three  defendants  as  before  stated.  Fish  requested  John 
Otman,  plaintiff's  son,  to  tell  plaintiff  that  if  he  was  willing  to  drop  the 
suit,  he.  Fish,  was  willing  to  do  so,  but  could  not  pay  any  thing,  for  he 
bad  nothing  to  pay  with;  but  if  he  (plaintiff)  would  drop  it,  they  each 
could  send  their  witnesses  home,  and  make  no  more  costs,  and  wanted 
John  Otman  to  get  plaintiff's  answer;  plaintiff  toU  John  Otman  to  teU 
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Fish  that  he  consented  to  do  so.    John  Otman  in  his  affidavit  swore  that 
he  informed  Fish,  the  defendant,  that  the  other  defendants  had  agreed 
to  pay  $15,  and  had  settled  with  plaintiff  on  their  part,  and  that  if  he 
(Fish)  paid  $10  the  suit  could  be  settled  on  his  part.    Fish  said  he  was 
glad  the  other  defendants  had  settled,  and  he  wished  it  was  settled  on 
his  part  also,  but  that  he  was  unable  to  pay  any  thing  ;  he  told  John 
Otman  to  tell  plaintiff  if  he  was  a  mind  to  settle  it  and  drop  it  as  it  was, 
he  would  settle  it  so,  but  could  not  pay  anything,  because  he  was  unable. 
John  Otman  then  saw  plaintiff,  and  stated  to  him  the  proposition  of  Fish, 
to  which  plaintiff  replied,  he  would  consent  to  it  and  drop  the  suit,  and 
each  pay  his  own  cost,  and  let  the  witnesses  go  home.    John  Otman 
then  went  immediately  to  Fish  and  told  him  plaintiff  agreed  to  it,  and 
the  suit  might  be  considered  settled  in  that  way,  and  Fish  replied,  very 
well  then,  I  suppose  it  is  settled.    Plaintiff  alleges  that  Fish  afterwards 
subpoenaed  a  large  number  of  witnesses,  and  employed  other  counsel, 
with  an  intention  of  going  on  with  the  cause,  and  making  a  large  bill 
of  costs. 

Spooner  &  Le  Rot,  De/ls  Mys, 
N.  Hill  Jr.,  Plffs  Counsel.  Lawrence  aj«)  Brosnan,  Plffs  Mtys> 

Jewett,  Justice. — It  appears  that  the  suit  was  settled  with  Fish,  after 
the  settlement  with  the  other  defendants,  the  motion  must  be  denied* 
Motion  denied,  with  costs. 


The  Peopi^e  ex.  rel.  John  Blacksmith  vs.  Phineas  L.  Tracy,  first  jubge 

OF  Genesee  county  courts. 

A  imuidAiiiiii  18  not  the  proper  remedy  to  correct  a  decision  of  a  jndge  who  reCuect  to 
iisue  a  warrant  to  remove  certain  persons  other  than  Indians  from  lands  beloofioff  to 
or  occupied  by  any  nation  or  tribe  of  Indians  within  this  state,  under  the  act  of  the 
Sist  March,  1821 .  The  judge  in  such  a  case  actsjWtctaffy.  On  an  application  under 
that  act,  the  diitriet  attorney  should  be  the  relator.  In  a  matter  of  public  rif^ht,  any  citi- 
zen of  the  state  may  be  relator  in  an  application  for  a  mandamus,  to  enforce  the  execu- 
tion of  the  common  law,  or  of  any  act  of  the  legislature  *,  (when  that  is  the  proper 
remedy,)  but  it  is  otherwise  in  cases  of  private  or  corporate  righte^  there  the  title  to 
relief  at  the  suit  of  the  relator  must  appear. 

A  motion,  to  quash  an  alternative  mandamus,  to  compel  a  judge  to  issue  his  warrant 
under  the  above  mentioned  act,  will  be  granted  where  it  appears  there  was  not  dme 
proof  upon  the  original  application  made  before  the  judge  for  the  warrant.  And  also 
where  it  appears  the  premises  in  the  alternative  writ  are  not  properly  desifnated  and 
described,  and  that  it  varies  materially  from  the  rule  allowing  it. 

Motion  by  defendant  Tracy  to  quash  an  alternative  mandamus, — On 
the  6th  March,  1845,  this  court  granted  a  rule  ia  this  case,  that  an  al- 
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ternative  mandamus  issue  to  be  directed  to  the  defendant,  requiring  him 
to  issue  a  warrant  to  remove  certain  intruders  other  than  Indians  from 
the  Tonawanda  reservation;  on  the  application  made  by  the  relator,  as 
one  of  the  chiefs  of  the  Seneca  nation  of  Indians  residing  on  said  re« 
senration;  or  that  said  judge  show  cause  to  this  court  on  the  first  day  of 
the  then  next  May  term  of  this  court,  why  a  peremptory  mandamus 
should  not  issue.  An  alternative  writ  of  mandamus  was  issued,  tested 
the  first  Monday  of  January,  1846,  by  Verplank  &  Martindale,  as  at- 
torneys for  the  relator;  neither  of  whom  being  district  attorney  of  Gene- 
see county,  which  was  served  on  the  judge  the  26th  day  of  March  last; 
it  recited  that  on  the  8th  day  of  January,  1846,  John  H.  Martindale, 
then  district  attorney  of  the  county  of  Genesee,  made  complaint  to  said 
jodge,  that  certain  persons  thereinafter  named,  other  than  Indians,  were 
then  intruders  upon  and  had  settled  or  resided  on  lands  belonging  to  or 
occupied  by  the  Tonawanda  Indians,  within  the  limits  of  the  county  of 
Genesee,  and  that  the  said  district  attorney  applied  to  said  judge  to  issue 
his  warrant  under  his  hand  and  seal,  directed  to  the  sheriff  of  the  county 
of  Genesee,  commanding  him  within  ten  days  after  the  receipt  thereof, 
to  remove  such  persons  from  such  lands;  and  that  on  the  11th  day  of 
January,  1846,  upon  an  examination  of  the  matters  stated  in  the  com- 
plainly  due  proof  was  made  before  and  testified  to  him  by  Ely  S.  Parker, 
of  the  fact  of  such  settlement  or  residence  on  such  lands  of  certain  per- 
sons named  in  said  complaint  other  than  Indians,  to  wit  (naming  cer- 
tain persons):  nevertheless  that  said  judge  unjustly  refused  to  issue  his 
warrant  as  aforesaid,  whereby  the  said  Tonawanda  Indians  had  been 
greatly  interrupted  in  the  occupation  and  enjoyment  of  the  said  lands,  &c. 
as  informed  from  the  relation  of  John  Blacksmith,  a  chief  of  the  said 
Tonawanda  Indians*  The  writ  then  commanded  said  judge  to  issue  his 
warrant  under  his  hand  and  seal,  directed  to  the  sheriff  of  the  county  of 
Genesee,  commanding  him,  within  ten  days  from  the  receipt  thereof  to 
remove  said  persons  other  than  Indians  so  as  aforesaid,  settling  or  resid- 
ing on  said  lands,  belonging  to  or  occupied  by  the  said  Tonawanda 
Indiana,  from  such  lands,  or  show  cause,  &c.  The  time  for  making  the 
return  to  this  writ  was  enlarged  by  an  order  of  the  chief  justice,  on  the 
19th  April,  to  the  1st  Tuesday  in  June  then  next.  A  motion  is  now 
made  on  the  part  of  judge  Tracy,  for  an  order  that  the  writ  of  alternative 
ixiattdamua  thus  issued,  be  superseded  or  quashed  on  several  grounds,  viz: 
lit  That  the  writ  does  not  allege  the  existence  of  any  nation  or  tribe  of 
Indians  except  the  Tonawanda  Indians,  and  alleges  that  they  are  a  nation 
or  tribe  only  argumentatively,  so  that  no  direct  issue  can  be  formed  there- 
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Id.  2d  That  the  writ  varies  from,  and  is  not  authorized  by  the  rule 
allowing  a  writ  to  issue,  among  other  things  in  this;  that  said  role  de- 
signates the  relator  as  **  one  of  the  chiefi  of  the  Seneca  nation  of  Indians," 
whereas  in  said  writ  he  is  alleged  to  be  **  a  chief  of  the  said  Tonawanda 
Indians/'  3d  That  said  writ  is  defective  in  form  and  substance,  c(»tain* 
ing  no  allegations  upon  which  a  peremptory  writ  could  be  issued  if 
admitted,  or  on  which  a  material  issue  of  fact  could  be  tendered.  Ith 
That  said  writ  is  signed  and  prosecuted  by  attorneys  other  than  the  dis* 
trict  attorney  or  other  attorney  legally  authorized  to  represent  any  tribe 
or  nation  of  Indians.  6th  That  it  is  not  alledged  in  said  writ  except  bj 
inference,  that  there  are  any  lands  within  the  county  of  Genesee  bebng- 
ing  to  the  said  Tonawanda  Indians,  or  to  any  nation  or  tribe  of  Indians, 
or  that  the  Tonawanda  Indians  or  any  nation  or  tribe  of  Indians  occupy 
any  lands  within  the  county  of  Genesee.  6th  That  said  writ  does  not 
designate  or  describe  with  sufficient  certainty  the  lands  therein  mentioned 
or  intended,  or  any  lands  whatever,  and  that  a  warrant  could  not,  if  is- 
sued in  pursuance  of  the  command^of  said  writ  be  executed. 

A.  Tabeb,  Defts  Ctmnkd.  ' 'J.  L.  Brown,  Defts  My. 

J.  Van  Buren,  My  Gen%  Rdatw's  Counsel. 

Vebplane  anb  Martindalb,  Rehtor^s  Mys. 
Jewbtt,  Justice. — ^The  Tonawanda  reservation,  is  a  tract  of  land  sitn* 
ate  in  the  county  of  Genesee,  well  known  as  such,  and  as  well  defined  is 
its  location  and  boundaries  by  that  description  as  any  tract  or  lot  of  land 
in  any  other  part  of  the  state,  is  known  by  the  number  of  lots,  ftc, 
from  which  tract  by  the  terms  of  the  rule  of  the  6th  of  March,  the  writ 
of  alternative  mandamus  should  have  commanded  the  judge  to  issue  hii 
warrant  to  remove  the  intruders  therein  complained  of.    The  writ  fub 
to  designate  that  reservation  as  the  premises  upon  which  the  persom 
complained  of  had  intruded.  It  commands  the  judge  to  issue  his  warrant 
to  the  sheriff  of  Genesee  county,  commanding  him  &c.  to  remove  te 
persons  complained  of  (not  firom  the  Tonawanda  reservation  but)  /torn 
lands  belonging  to  or  occupied  by  the  Tonatoanda  Indians  mihim  the  limMs 
of  the  county  of  Genesee;  a  clear  departure  from  the  terms  of  the  rule 
in  the  description  of  the  premises  upon  which  the  intrusion  complaned 
of  had  been  made,  and  upon  which  the  judge  was  required  to  imae  hii 
warrant  to  remove  such  intruders;  the  writ  in  this  respect  is  dearly  Vad, 
not  only  as  unauthorized  by  the  rule,  but  if  the  command  of  the  writ 
should  be  complied  with  by  the  judge,  his  warrant  could  not  be  exaciiled^ 
unless  indeed  it  oould  be  supposed  that  the  dieriff  knew  the  paitictilir 
lands  bdongbg  to  or  oecopied  by  the  Tonawanda  Indians  within  hii 
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county*  The  writ  should  hare  ccMnmaiided  the  judge  to  iesue  his  warranty 
he  to  remove  the  intruders  from  the  lands  known  and  described  as  the 
*^  Tonawanda  reservation ''  within  the  county  of  Genesee.  This  pro- 
ceeding is  supposed  to  be  authorized  by  the  provisions  of  the  statute 
paased  31st  Much  1881  (See  Sestum  Lam  1831,  p.  183).  The  1st  § 
of  the  act  declares  that  ^  it  shall  be  unlawful  for  any  person  or  persons 
other  than  Indians,  to  settle  or  reside  upon  any  lands  belonging  to  or 
occupied  by  any  nation  or  tribe  of  Indians  within  this  state;  and  that  all 
leases,  G<»itracts  and  agreements  made  by  any  Indians,  whereby  any  per- 
son or  persons  other  than  Indians  shall  be  permitted  to  reside  upon  such 
lands,  shall  be  absolutely  void;  and  if  any  person  or  persons  shall  settle 
or  reside  on  any  lands  contrary  to  this  act,  it  shall  be  the  duty  of  any 
judge  of  any  court  of  common  pleas  of  the  county  within  which  such 
lands  shall  be  situated,  on  complaint  made  to  him,  and  on  due  proof  of 
ike  Jhd  of  such  seMemeni  or  residence^  to  issue  his  warrant  under  his 
hand  and  seal,  directed  to  the  sheriff  of  such  county,  commanding  him, 
within  ten  days  after  the  recd^^l^^fl^ramoTe  such  person  or  per«- 
sons  so  settling  or  residinK^«l01rn&,  Eelri^twir  families,  from  such 
lands."  It  is  made  the  duty txf  j^^^^tg^te^fC^^^  ^^^  warrant  By 
the  5th  and  6th  sections  of  fwAS^  ipM^AllMd  <'  that  it  shall  be  the 
duty  of  the  district  attorney^  ^T^f^^^'^S^^f^^^^  counties  in  this 
state  in  which  any  lands  belongmg  to  anylndj^  tribe  shall  be  situated, 
(among  other  things)  to  make'tM^^MflSrall  intrusions  upon  Indian 
lands,  forbidden  by  the  act;  and  from  time  to  time  to  make  inquiries 
whether  any  persons  other  than  Indians  are  settled  upon  such  lands,  and 
io  amue  them  to  be  removed  in  the  rhemner  therein  prescribed,*^  It  is 
Directed  that  the  relator,  John  Blacksmith,  described  in  the  rule  as  *^  one 
of  the  chiefs  of  the  Seneca  nation  of  Indians,  residing  on  the  Tonawanda 
reservation,"  and  in  the  writ  **  a  chief  of  the  Tonawanda  Indians,"  shows 
no  title  either  to  appear  as  relator,  or  to  claim  the  relief  prayed  for.  In 
a  matter  of  public  right,  any  citizen  of  the  state  may  be  a  relator  in  an 
application  for  a  mandamus  (when  that  is  the  appropriate  remedy),  to 
enforce  the  execution  of  the  common  law,  or  of  an  act  of  the  legislature. 
It  is  otherwise  in  cases  of  private  or  corporate  rights :  there  the  title  to 
jdief  at  the  suit  of  the  relator  must  appear,  or  the  application  will  not 
be  beard  ( The  People  vs.  Collins  and  others,  19  Wend.  66).  I  am  of 
opinion  that  by  the  terms  and  spirit  of  the  statute  under  which  this  pro- 
ceeding has  been  had,  no  other  than  the  district  attorney  of  the  county  of 
Genesee  (in  which  the  lands  intruded  upon  are  situated)  could  regularly 
be  n  pshhr.    The  remedy  for  the  act  complained  of  is  provided  by  the 
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statute,  as  well  as  the  officers  to  carry  it  into  execution.    It  is  made  the 
duty  of  the  district  attorney  to  make  complaint  of  cM  inttutions  upon  In- 
dian lands  forbidden  by  the  act,  and  from  time  to  make  inquiries  whether 
any  persons  other  than  Indians  are  settled  upon  such  lands,  and  to  cauH 
them  to  be  removed  in  the  manner  therein  frescribed*     Without  the  actj 
John  Blacksmith  or  any  other  person  could  not  claim  such  summary 
proceedings  to  remove  intruders  upon  Indian  lands;  and  with  the  actf  no 
other  person  is  authorized  by  its  provisions  to  make  complaint  of  such 
intrusions,  or  to  cause  the  intruders  to  be  removed,  but  the  district  attomejf 
of  the  county  in  which  the  lands  are  situated.    It  is  also  insisted  that  the 
writ  has  been  improvidently  issued,  on  the  ground  that  it  is  not  the  ap- 
propriate remedy  to  correct  the  error  of  Judge  Tracy  in  refusing  to  issue 
his  warrant,  having  heard  the  proof  oiSered  of  the  fact  of  settlement  or 
residence,  by  the  persons  complained  of,  upon  lands  belonging  to  or  oc- 
cupied by  the  Tonawanda  Indians.    It  will  be  seen  by  the  provisions  of 
the  act,  that  the  following  facts  must  be  duly  proved  to  or  before  the 
judge,  before  he  is  ever  authorized  to  issue  his  warrant.  Thai  there  toere 
lands  situated  in  the  county  of  Genesee^  belonging  to  or  occupied  hy  a 
nation  w  tribe  of  Indians;  that  some  person  or  persons  other  than  Indiasu 
had  settled  on  or  resided  on  some  part  of  such  lands.    The  proof  made  to 
or  before  the  judge,  consisted  of  the  affidavit  of  one  Parker,  in  which 
he  swore  "  that  the  following  persons  other  than  Indians  are  settled  or 
reside  on  the  Tonawanda  reservation,  on  lands  owned  and  occupied  by 
the  Tonawanda  Indians,  in  the  county  of  Genesee,  to  wit :  (naming 
several  persons);  and  that  the  following  aforenamed  persons  are  settled 
upon  said  lands  by  consent  of  such  Indians,  to  wit  :  (naming  several  o{ 
such  persons);  that  he  is  informed  and  believes  that  (naming  five  per- 
sons) claim  under  contracts  or  agreements  or  lease  from  third  persons, 
and  not  said  Indians,  as  this  deponent  is  informed  and  believes."'    This 
is  the  substance  of  the  proof  made  before  the  judge,  upon  the  complaint 
made  by  the  district  attorney.    The  judge  refused  to  issue  his  warrant 
to  remove  the  persons  complained  of.     Can  it  be  said  that  this  affidavit 
furnished  to  the  judge  '^  due  proof  of  the  fad  of  such  settlement  or  resi- 
dence "  1    The  deponent  Parker  does  not  profess  to  have  any  kTunoledge 
of  the  fact :  he  swore  to  nothing  beyond  information  and  belief.    In 
my  opinion  the  judge  evinced  a  sound  judgment,  in  deciding  against  the 
application  founded  upon  that  proof,  as  falling  far  short  of  the  proof  re- 
quired by  the  statute.    And  besides  I  am  constrained  to  say,  that  from 
the  best  consideration  of  the  case  that  I  am  able  to  give,  I  am  of  opinioa 
that  the  decision  of  the  judge  in  this  case,  if  erroneous,  can  not  be  oor- 
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rected  by  mandamus,  the  judge  in  his  refusal  acted  judietany.  The  peo* 
pie  errei.  Doughty  ts.  the  judges  of  Duichesi  common  pleas,  20  Wend.^ 
668,  and  Ae  cases  there  cited.  Several  other  questions  have  been  raised 
on  the  argument  of  this  motion,  but  which  I  forbear  to  consider,  as 
unnecessary,  haying  come  to  the  conclusion  upon  the  examination  of  the 
question  already  considered,  that  the  rule  of  the  6th  of  March  last  and  all 
subsequent  proceedings  therein,  should  be  vacated  and  set  aside,  and  that 
the  writ  of  alternative  mandamus  should  be  quashed  ;  but  without  costs 
to  either  party  as  against  the  other. 
Rule  accordingly. 


ELiZAfiETH  Crane  vs.  David  Cbofoot. 

A  notice  of  motion  must  specify  one  certain  tizne  only^  when  the  motion  will  be  brought 
on,  it  can  not  be  made  in  the  alternative. 

Motion  by  defendant  to  have  a  statement  of  facts  drawn  up  under  the 
direction  of  the  Chief  Justiccy  or  one  of  the  justices  of  this  court,  to  he 
incorporated  in  the  record,  to  enable  the  defendant  to  prosecute  a  writ  of 
error. — ^The  notice  of  motion  was  given  for  "  the  second  Monday  of  the 
next  May  term,"  provided  the  court  would  entertain  and  hear  the  motion 
at  said  term  ;  if  not,  that  then  the  motion  would  be  made  on  the  first 
Tuesday  of  June  next,  &c. 

C.  Stevens,  Befls  Counsel.  E.  C.  Reed,  Defts  Atty. 

J.  Newland,  Plffs  Counsel.  T.  P.  Grosvenor,  Plffs  My. 

Jbwett,  Justice. — The  notice  is  in  improper  form.  It  can  not  be  in  the 
alternative,  but  must  be  for  one  certain  time. 

Motion  denied  with  costs. 


John  I.  Waoner  vs.  Henrt  Adabis. 

It  is  not  neceoary  that  the  plaintiff  ihonld  Himtelf  execute  a  bond  for  security  for  costs, 
two  sufRcient  sureties  will  do. 

Motion  by  defendant  to  set  aside  or  vacate  the  bond  filed  in  this  cause 
Jhr  security  for  costs — The  plaintiff  was  a  non  resident,  and  the  bond 
filed  was  executed  by  two  persons  without  the  plaintiff. 

H.  Adams,  Defb  Counsel.  Lobdell  and  Adams,  Defts  Attys. 

J,  Newland,  Plffs  Counsel.  Hammond  and  Bates,  Plffs  Attys. 

H«  Adams  for  defendant,  persisted  that  the  statute  on  this  subject 
should  be  construed  as  requiring  the  plaintiff  himself  to  execute  the  bond 
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with  one  or  more  safeties.  J.  Newland  for  plaintiff,  cited  iR.8^  BT5, 
§4/4  Paige,  273,  showing  that  the  plaintiff  need  not  join  m  the  brad* 

Jewbtt,  Justice.'-^It  Is  not  necessary  that  the  plaintiff  shodd  himselt 
execute  the  bond,  when  be  does  not,  two  sufficient  safeties  must  do  id. 

The  motion  was  disposed  of  on  other  points. 


Amn  M  Spooner  vs.  David  Prost. 

A  chai^  of  one  dollar  for  a  precept  issued  to  collect  costs,  giiren  on  decision  of  a  motion, 
can  not  be  allowed  ;  aU  the  costs  are  covered  by  the  amoant  given  on  tiiedsdskm  e( 
the  motion.  The  teste  of  a  precept  in  the  name  of  Greene  C.  Bronson,  Chief  Jastioe, 
as  of  Janaary  term,  1845,  is  amendable. 

Motion  to  set  aside  a  precept  for  irregularity* — A  motion  was  madebj 
plainti£&  to  set  aside  a  report  of  referees;  and  was  denied  with  seven  dol- 
lars costs  on  the  9th  of  April,  1845.  The  costs  remaining  unpaid,  a  pre- 
cept was  issued  sometime  thereafter,  and  directed  the  sheriff  to  collect  the 
seven  dollars  costs  and  one  dollar  for  the  costs  of  the  precept  j  besides  his 
fees.  The  precept  was  tested  of  Janvary  term,  1845,  and  in  the  naiae 
of  Greene  C  Bronson  as  Chief  Justice. 

R.  W.  Peckham,  Ptffs  Counsel.  D.  C.  Lb  Roy,  Plffs  My. 

D.  Brown,  Defts  Counsel.  M.  Temple,  De/is  My. 

Jewett,  Justice. — The  charge  of  one  dollar  for  the  precept  is  not 
proper,  all  the  costs  are  covered  by  the  seven  dollars,  which  must  in- 
clude the  issuing  of  the  precept  The  teste  of  the  precept  is  amend- 
able. 

Motion  granted  with  ten  dollars  costs,  with  leave  to  defendant  to 
amend,  &cr 


Chester  Hull,  Jr.  vs.  Josefb  Joesburt. 

The  defendant  sned  by  capias  in  tort,  one  ai^ars  and  pats  in  special  bail  and  the  other 
returned  wm  e$t  inventut,  and  the  declaration  is  drawn  and  served  only  against  the 
defendant  ai^pearing.  A  motion  to  set  aside  the  declaration  on  the  fronnd  that  it  doM 
not  conform  to  the  capias  and  that  one  defendant  in  an  action  of  tort  in  such  a  case  eta 
not  be  declared  against  alone,  will  be  denied  with  costs. 

Motion  by  defendant  to  set  aside  dedaroHon  for  irregulariiy^-^Thic 
capias  was  issued  against  Joseph  Joesbury  and  Samuel  Dugard,  for  libel, 
and  an  order  thereon  endorsed  requiring  the  defendants  to  be  held  to  bail. 
Joesbury  appeared  bj  Adams  &  Watson,  his  attorneys,  and  put  in  special 
bail  in  the  cause,  ^  Joseph  Joesbury  impleaded  with  Samuel  Dogwd  ads^ 
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Chester  Hull  Jr.  On  (he  8th  May,  1846,  Adams  &  Watson  were  served 
with  9  declaration  against  Joseph  Joesbuiy  alone.  The  capias  was  not 
senred  on  Dugard. 

R.  W.  Peckham,  Dejis  Counsel.         Abams  &  Watscw,  De/is  Mys. 

H.  H.  Martin,  Plff$  C&Unsel.  Wm.  Dubr,  Plffs  AUy. 

The  defendant  moved  on  the  ground  that  the  declaration  must  con- 
form to  the  capias.  That  one  defendant  only  could  not  be  declared 
against  in  tort,  where  the  capias  was  returned  personally  served  on  him, 
and  a  return  of  nan  est  inventus  as  to  the  other. 

Jewbtt,  Justice. — ^Thought  differently — and  denied  the  motion,  with 
costs. 


William  B.  Moffat  vs.  John  M.  Judd. 

On  a  motion  for  jadgment  at  in  cue  of  non-enit,  and  it  appearing  the  eauae  was  referred, 
before  tbe  circuit,  by  an  order  entered  at  the  apecial  term,  but  no  copy  of  such  order 
of  reference  served  until  after  notice  of  the  former  motion  given;  the  motion  will  be 
denied  with  costs,  on  the  ground  that  it  was  not  necessary  to  serve  a  copy  of  the  order 
— ^the  defendant  had  notice  of  it  when  the  motion  for  reference  was  made. 

Motion  by  defendant  Jbr  judgment  as  in  case  of  non-suit. — Defendant 
showed  that  issue  was  joined  on  the  2d  October,  1844,  and  two  circuits 
had  passed  and  the  plaintiff  had  not  noticed  the  cause  for  trial  at  either, 
that  younger  issues  were  tried,  &c.;  the  first  mentioned  circuit  was  third 
Monday  in  March  last,  and  the  second  on  the  first  Monday  of  May  last, 
venue  in  the  city  and  county  of  New  York.  Plaintiff  showed  that  on  .the 
5th  February,  1846,  this  cause  was  referred  by  an  order  entered  at  the 
February  special  term,  that  his  attorney  did  not  receive  a  copy  of  such 
order  until  29th  March  following.  Defendant  stated  that  a  copy  of  the 
order  of  reference  was  not  served  on  his  attorney  until  two  days  after  the 
notice  of  this  motion  had  been  given. 

D.  WsioHT,  DeJis  Counsel.  Geo.  B.  Wood,  De/ts  AUy. 

J.  Edwabds,  Plffs  Counsel.  C.  W.  Campbell,  P^#  Atiy. 

Jewett,  Justice. — ^It  was  not  necessary  to  serve  a  copy  of  the  order  of 
reference.  The  defendant  had  notice  of  the  motion  for  reference,  and 
was  bound  to  know  what  the  decision  was.  The  motion  must  be  denied, 
costs. 

Rule  accordingly. 

13 
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James  McDbiuiott  and  Samuel  Owen  vs.  Samuel  Davison. 

An  attorney  commencing  a  snit  in  ejectment  mnst  fint  get  the  written  ent^orily  of 
plaintiff  to  commence  it. 

Motion  by  defendant  to  strike  out  the  name  of  Samuel  Owenjromihe 
declaration  and  the  counts  therein. — This  was  an  action  of  ejectmeDt ; 
declaration  and  notice  served  on  the  11th  Febniaiy,  1845.    The  motion 
was  made  on  the  ground  that  plaintiff's  attorney  had  no  authority  from 
plaintiff  Owen  to  commence  the  suit.    It  appeared  that  Owen  and  two 
other  plaintifis  gave  a  written  authority  to  plaintiff's  attorney,  in  the  year 
1837,  to  commence  a  suit  in  ejectment  for  the  same  premises,  which  suit 
terminated  in  favor  of  the  defendant;  and  Owen  in  an  affidavit  read  on 
this  motion  swore,  that  he  had  revoked  the  former  authority  given  by  him 
to  his  attorney,  and  that  the  present  suit  was  commenced  and  carried  on 
against  his  consent.    It  appeared  on  the  part  of  plaintiff  McDermott,  that 
notwithstanding  Owen  had  made  such  an  affidavit  he  (Owen)  admitted 
that  it  was  procured  under  improper  influences,  and  he  was  willing  and 
desirous  the  suit  should  go  on,  and  gave  a  written  consent  to  plaintiff's 
attorney  to  that  effect,  after  notice  of  this  motion  had  been  given. 
M.  T.  Reynolds,  Lefts  Counsel.  L.  Farrar,  Lefts  Atty, 

J.  A.  Collier,  Plffs  CormseL  L.  M.  Drury,  Plffs  My. 

Jewett,  Justice. — Denied  the  motion,  on  the  ground,  that  Owen's 
authority  had  been  procured  since  the  notice  of  the  motion  had  been 
given,  but  ordered  the  plaintiffs  to  pay  ten  dollars  costs  of  the  motioo. 

Rule  accordingly. 


Alexander  Snyder  vs.  Charles  A.  Olmstead. 

An  order  for  depositing  books  ^c.  with  county  clerk  for  the  benefit  of  a  party,  nrait  be 
strictly  complied  with.  Leave  given  to  the  party  seeking  discovery,  to  examine  tbe 
books  jrc.  at  the  store  of  the  owner,  will  not  answer  as  a  substitute.  A  motion  to 
vacate  an  order  for  depositing  books  j^c,  should  first  be  made  before  the  offieer 
granting  it. 

Motion  by  plaintiff  to  vacate  order  of  circuit  judge^  requiring  books 
to  be  deposited  uith  county  clerk. — ^This  motion  was  made  by  plaintiff,  to 
vacate  the  order  of  the  circuit  judge,  requiring  plaintiff  to  deposit  boob 
&c  with  the  county  clerk,  on  the  ground  that  the  plaintiff  had  given 
defendant's  attorney  leave  to  examine  the  books  and  papers  &c.  which 
related  only  to  the  suit  in  controversy,  at  the  store  of  the  plaintiff. 

E.  Pearson,  Plffs  Counsel.  E.  Pearson,  Plffs  Jitty. 

M.  T.  Reynolds,  Lefts  Counsel.  L.  J.  Lansing^  JDefls  My. 
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Jbwett,  Justice. — ^The  plaintiff  can  not  substitute  that  mode  of  ex- 
amination,  as  a  compliance  with  the  order;  he  should  have  deposited 
his  books,  &c,  according  to  the  order.  The  motion  to  vacate  the  order 
should  have  been  made  before  the  officer  granting  it  in  the  first  place. 

Motion  denied  with  costs. 


The  People  vs.  Am>REw  Oaxes. 
The  Same  vs.  Andrew  Oakes,  Coroner  of  Kings  County. 

On  an  appeal  from  the  taxation  of  a  bill  of  costs,  the  appellant  must  show  by  affidavii 
that  the  taxation  was  opposed  and  the  items  objected  to  in  the  bill  were  taxed  by  the 
officer  under  objection.  It  will  not  answer  to  state  in  the  notia  of  motion  on  the  ap- 
peal merely,  the  items  objected  to,  and  the  f  rounds  of  objection. 

Motion  hy  defevidant  for  rdaxation  ofcosts. — ^The  defendant  appealed 
from  the  taxation  of  a  bill  of  costs  in  each  cause,  by  J.  W.  Edmonds, 
circuit  judge  of  the  1st  circuit.  Defendant's  attorney  set  forth  in  his 
notice  that  he  appealed  from  the  taxation  of  the  bills  of  costs  in  each 
cause  (a  bill  of  costs  in  each  cause  being  annexed),  by  J.  W.  Edmonds, 
Esq.,  to  this  court,  and  went  on  in  his  notice  and  gave  the  items  and 
grounds  of  objection;  but  did  not  produce  any  affidavit  showing  that  any 
person  appeared  before  the  taxing  officer,  or  that  any  items  in  the  bill 
were  objected  to,  or  that  the  officer  taxed  the  objectionable  items  speci- 
fied in  the  notice. 

P.  Cagger,  De/is  Counsel.  N.  F.  Waring,  D^s  Atty. 

Mr.  BowDoiN,  Counsel /or  the  people.   Wm.  Whitney,  Attyfor  people. 

Jewett,  Justice.— Defendant's  attorney  seems  to  have  omitted  a  mate- 
rial part  of  his  case;  he  should  show  by  affidavit  that  the  taxation  was 
opposed,  and  the  items  objected  to  were  taxed  under  objection  by  the 
taxing  officer. 

Denied  with  costs,  without  prejudice. 


Joseph  A.  Westbroox  and  Wife  vs.  Isaac  A.  Merritt. 

An  aUfidavit  for  a  motion  to  change  tbe  venue,  most  state  the  town,  village  or  particnlar 
place  of  residence  of  the  witnesses,  in  addition  to  the  ooontj.  Stating  the  coiHKy  oiiiy 
is  not  sufficient. 

Motion  by  defendant  to  change  the  venue. — ^This  was  a  motion  to 
change  the  venue  from  the  county  of  Ulster  to  the  county  of  Delaware, 
on  the  usual  printed  form  of  affidavit    The  defendant  stated  ^*  A.  B., 
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&c.,  (naming  his  witnesses,)  of  the  county  of  Delatvarey  are  and  each 
and  every  one  of  them  is  a  material  witness,  &c." 

A.  Tabee,  Defts  Counsel,  Parker  and  Palmer,  Befts  Attp, 

J.  Edwards,  Plffs  Counsel.  M.  Schoonmaeer,  Plffs  JlUy. 

The  point  taken  in  opposition  to  this  motion  was,  that  the  affidavit 
was  defective,  in  not  stating  the  toum,  village  or  particular  place  ofresir 
dence  of  the  witnesses,  in  addition  to  the  county. 

Jewett,  Justice. — Held  the  objection  a  good  one^  and  denied  the  mo- 
tion with  costs,  without  prejudice. 


The  People  ex.  rel.  William  £.  Coos  and  John  Stahl,  Jr.  vs.  Tbb 
Judges  of  the  Cotntr  of  Ccmimon  Pleas  of  Nugara  Countt. 

A  peremptory  mandannu  will  be  allowed  to  coinpei  a  court  of  common  pleas  to  approve 
a  new  appeal  bond,  where  the  bond  returned  bj  the  jastice  ia  not  appreved  bj  him,  or 
is  approved  by  an  officer  who  is  not  authorized,  under  the  law  "  of  appeals  to  the  coatt 
of  common  pleas.*^ 

A  motion  for  a  peremptory  mandamus  to  issu£y  on  a  return  to  an  alter' 
native  mandamus. — This  was  an  appeal  cause  from  a  justice's  court,  to 
the  Niagara  common  pleas;  wherein  one  Edwin  Pichard  was  appellee, 
and  the  relators,  William  E.  Cook  and  John  Stahl,  jr.,  appellants.    On 
the  3d  day  of  January,  1845,  an  affidavit  with  allowance  of  an  appeal 
thereon,  together  with  a  bond  executed  by  the  appellants  and  one  Wil- 
liam Wood,  as  surety,  was  served  on  the  justice  of  the  peace  before  whom 
the  judgment  was  rendered,  and  the  fees  paid.    The  justice  refused  to 
approve  the  bond,  on  the  ground  that  he  was  unacquainted  with  the 
surety.    The  bond  was  then  taken  to  the  officer  allowing  the  appeal,  (a 
Supreme  Court  commissioner,)  and  approved  by  him,  and  returned  to  the 
justice  the  same  day.    The  justice  made  and  filed  his  return  25th  Janu- 
ary, 1845,  never  having  approved  of  the  bond,  but  filed  it  with  the  ap- 
proval only  of  the  Supreme  Court  commissioner  endorsed  thereon.    At 
the  February  term  of  the  court  of  common  pleas  of  Niagara  county, 
Pichard,  the  appellee,  moved  to  quash  the  appeal;  which  motion  was 
granted  with  costs;  on  the  ground  that  the  appellants  did  not  at  the 
time  they  served  upon  the  justice  the  affidavit  and  allowance  of  appeal, 
or  at  any  other  time  serve  upon  or  deliver  to  the  said  justice  a  bond  with 
sureties,  the  sufficiency  of  which  was  certified  or  approved  at  any  time, 
or  in  any  manner  by  the  justice  or  by  any  other  officer  authorized  to 
certify  or  approve  of  the  sufficiency  of  sureties  in  cases  ^'  of  appeals  to 
the  court  of  common  pleas.'* 
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S.  P.  Nash,  Rdatars  Caunsd.      Holam  C.  Clark,  Rdatwrs  JtUy. 
J.  A.  CoLLiBB,  Judges  Counsel.    C.  R.  Pabkee,  Mty  for  Judges. 

On  the  granting  of  the  motion  to  quash  the  appeal,  by  the  common 
pleas,  the  appellants  moved  the  court  to  approve  of  the  sureties  to  the 
bond  so  delivered  and  filed  by  the  justice,  which  the  court  refused  to  do, 
on  the  ground  that  the  statute  had  not  conferred  jurisdiction  upon  them. 
The  appellants,  then  asked  leave  and  offered  to  file  a  new  bond  with 
sureties  to  be  approved  by  the  court,  which  the  court  refused  to  allowy 
on  the  ground  that  there  was  not  any  informality  or  other  imperfection 
in  the  bond  then  on  file,  and  nothing  therein  to  be  amended;  the  bond 
was  formal  and  perfect  upon  its  face,  but  that  the  defect  in  the  proceed- 
ings sought  to  be  supplied  by  the  appellants,  was  the  omission  or  neglect 
o{  the  appellants  to  give  the  sureties  required  by  law  in  appeal  cases, 
which  omission  or  neglect  the  court  of  common  pleas  had  no  right  or 
authority  and  could  not  amend  and  supply.  The  relators'  counsel  cited 
2  R.  S.,  2d  ed.,  189,  ^  204,  and  11  Wend.,  174. 

Jewett,  Justice.  —  The  return  of  the  justice  having  been  made,  the 
court  of  common  pleas  thereby  acquired  jurisdiction,  and  were  by  the 
authorities  above  cited,  bound  to  approve  a  new  bond.  A  peremptory 
mandamus  must  be  allowed.  ' 

Rule  accordingly. 


Joseph  Gale  vs.  John  Hotsbadt. 

I 

Where  a  eaate  is  put  over  the  circuit  by  plaintiff  for  one  day  on  payment  of  cotti, 
•nd  is  not  again  reached  and  called  at  the  circuit,  the  defendant  can  not  get  the 
eoatf  of  th$  circuit  even  if  younger  iesues  were  tried  and  the  costs  of  the  day  not 
paid  by  plaintiff,  for  the  reason  that  defendant  had  not  procnred  them  to  be  taxed. 
He  will  be  allowed  the  costs  of  the  day  only. 

Jliotion  hy  defendant  that  flaint^  fay  defendants  costs  of  circuU.-^ 
This  was  an  action  of  replevin,  noticed  for  trial  at  the  last  March  Colum* 
bia  circuit.    The  cause  was  by  agreement  between  the  plaintiff's  attor- 
ney and  defendant's  counsel,  put  over  for  the  first  day  of  the  circuit,  on 
an  informal  caU  of  the  calendar,  to  the  next  morning.    The  plaintiff 
thereupon  discharged  his  witnesses  until  the  second  day  of  the  circuit,  at 
the  opening  of  the  court.    The  circuit  judge  called  the  calendar  through 
and  tried  two  or  three  short  causes;  and  then  gave  notice  that  he  should 
commence  a  peremptory  call  of  the  calendar.  When  this  cause  was  call- 
ed the  second  time,  plaintiff's  counsel  stated  to  the  court  the  arrange- 
ment that  had  been  made  to  put  the  cause  over  until  the  next  morning; 
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in  consequence  of  vhich  plaintiff's  witnesses  had  gone,  and  he  was  not 
ready  for  trial.  The  defendant's  attorney  insisted  that  the  trial  should 
then  proceed.  Plaintiff  then  prepared  an  affidavit  and  made  a  formal 
application  to  put  the  cause  over  until  the  next  morning,  which  was 
granted  on  payment  of  costs  of  the  day.  Both  parties  were  ready  for 
trial  after  the  first  day;  but  the  cause  was  not  again  called,  and  on 
Thursday  the  circuit  judge  announced  that  he  should  not  try  any  more 
civil  causes. 

R.  W.  Peckham,  Lefts  Counsel.        G.  W.  Bulkley,  Defls  My. 
M.  T.  Reynolds,  Plffs  Counsel.        J.  H.  Reynolds,  Plffs  AUy. 

The  defendant  stated  that  immediately  after  the  decision  was  made, 
allowing  the  cause  to  go  over  until  the  second  day  of  the  circuit  on  pay- 
ment of  costs,  his  attorney  made  an  affidavit  of  the  attendance  of  his 
witnesses  and  presented  it  to  plaintiff's  counsel  who  read  it,  and  made  no 
objection  to  it,  and  was  then  told  by  defendant's  attorney,  if  he  would  pay 
the  amount  of  witnesses  fees,  $6*50,  it  would  be  satisfactory;  plaintiff's 
counsel  said  he  would  see  plaintiff  and  get  the  money  and  pay  them; 
defendant  also  stated  that  the  witnesses'  fees  had  never  been  paid.    Also 
that  younger  issues  were  tried  in  their  regular  order  on  the  calendar. 
Plaintiff  stated  that  there  was  no  litigated  cause  tried  at  said  circuit, 
except  those  having  a  preference  on  the  calendar  to  this  cause.    And 
after  the  first  day  there  was  no  opportunity  to  try  this  cause.     On  Thurs- 
day after  the  civil  calendar  had  been  disposed  of,  plaintiff's  attorney 
offered  to  pay  defendant's  attorney  the  costs  of  the  day  on  their  being 
regularly  taxed.     Defendant's   attorney  refused  to   receive  them,  and 
claimed  the  costs  of  the  circuit. 

Jewett,  Justice. — ^The  costs  of  the  circuit  can  not  be  allowed;  it 
seems  the  cause  was  put  over  for  one  day  on  payment  of  costs,  and  after 
that,  was  not  again  reached;  plaintiff  was  ready  to  try  at  any  time  after 
the  first  day,  and  offered  to  pay  the  costs  of  the  day  on  their  being  regu* 
larly  taxed.  Plaintiff  must  pay  the  costs  of  the  day,  $6*50,  without 
any  costs  of  this  motion  to  either  party. 

Rule  accordingly. 


Jonas  Finch  vs.  Thomas  S.  Graves. 

An  execution  will  be  set  uide  with  coeta  if  inued  wUhin  thirty  days  alter  jndgraeat 
is  perfected,  there  being  no  conaent  by  defendant  that  it  may  issue. 

Motion  by  defendant  to  set  aside  an  execution  and  subsequent  proceed^ 
ings. — Judgment  was  perfected  against  defendant  29th  April,    ]845k 
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An  execution  was  issued  thereoD,  and  delivered  to  the  sheriff  on  the  3d 
day  of  May,  following.  The  sheriff's  deputy  had  proceeded  and  levied 
on  the  property  of  defendant  Defendant  denied  ever  having  given  con- 
sent that  execution  might  issue.  Plaintiff  stated  that  before  and  after  the 
judgment  was  perfected  in  the  cause,  the  defendant  had  incumbered  his 
personal  property  by  mortgages,  in  order  to  avoid  the  payment  of  the 
judgment;  and  his  real  estate  being  encumbered  for  near  its  value,  there 
was  no  prospect  of  plaintiff 's  realizing  any  thing  only  by  means  of  defend- 
ant's personal  property;  that  after  the  execution  had  been  issued,  and 
about  the  middle  of  May,  plaintiff's  attorney  learning  that  the  property 
on  which  he  had  ordered  the  sheriff  to  levy,  was  mortgaged,  he  directed 
the  sheriff  to  return  the  execution  to  him,  which  was  done,  and  alleged 
that  the  defendant  had  not  been  put  to  any  inconvenience  by  reason  of 
it.  Defendant's  attorney  offered  plaintiff's  attorney  on  the  24th  May, 
to  withdraw  the  motion  on  plaintiff's  paying  five  dollars  for  preparing 
the  papers.  Plaintiff's  attorney  declined  doing  so,  but  offered  to  endorse 
five  dollars  on  the  judgment,  provided  the  defendant  had  been  put  to  any 
expense  or  inconvenience,  in  consequence  of  the  issuing  of  the  execu- 
tion, which  defendant's  attorney  declined  to  do, 

R.  W.  Peceham,  Defis  Counsel.  Chas.  C.  Noble,  Defts  Atty, 

J.  A.  CoLLiEB,  Plffs  Counsel.  Wm.  B.  Hawes,  Plffs  AUy. 

Jbwett,  Justice. — The  execution  was  issued  too  soon,  and  I  see  no- 
thing  in  the  case  to  take  it  out  of  the  rule.  The  statute  directs  the  time 
of  issuing  executions,  and  in  this  case  it  was  issued  sooner  than  the 
statute  authorizes.    Motion  must  be  granted  with  costs. 

Rule  accordingly. 


Dbyben  H.  Campbell  vs.  Eliza  Spenceb. 

It  is  bad  serrice  to  unlock  a  door  of  an  office  and  leave  the  papers  therein,  no  penon 
at  the  time  beln^  in  the  office;  nnder  inch  circnmstancei ,  lervice  should  he  made  in 
some  other  way. 

Motion  by  defendant  to  set  aside  report  of  referees. — ^The  notice  that 
this  cause  would  be  brought  to  a  hearing  before  the  referees,  was  served 
on  defendant's  attorney  by  plainti£f 's  attorney,  on  the  14th  day  of  March, 
1845,  and  stated  in  the  affidavit  of  plaintiff's  attorney,  to  be  as  follows: 
'*  By  leaving  such  notice  in  the  office  of  said  Martin,  in  a  conspicuous 
place  therein,  no  person  being  in  said  Martin's  office  at  that  time,  to  wit, 
by  laying  such  notice  upon  a  book  lying  upon  the  table  of  said  Robert 
H.  Martin,  defendant's  attorney,  being  the  same  table  at  which  said 
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Martin  usually  sits;  that  at  the  time  of  such  serrice  he  found  the  key  of 
the  said  Martin's  office  in  the  door  thereof."  Defendant's  attorney  stat- 
ed he  never  saw  or  knew  of,  or  in  any  manner  received  any  notice  of 
hearing  in  this  cause,  and  knew  nothing  of  it  until  the  morning  of  the 
28th  March,  the  day  the  cause  was  to  be  tried  before  the  referees,  when 
he  accidentally  found  the  cause  was  to  be  tried.  It  appeared  by  defend- 
ant's affidavits  that  Robert  H.  Martin,  Esq.,  defendant's  attorney,  was 
taken  suddenly  sick  on  the  12th  March,  aforesaid,  and  so  continued  for 
a  number  of  weeks;  that  Lewis  A.  Cole,  Esq.,  kept  an  office  of  his  own 
in  the  same  office  and  room  with  said  Martin,  and  was  requested  by  Mar- 
tin to  watch  for  any  papers  left  for  or  served  upon  him,  Martin,  and  if 
any,  to  let  him  know  immediately.  On  the  12th  and  13th  March,  Cole 
was  in  the  office,  and  when  he  left,  he  locked  the  office  and  hung  the 
key  under  a  sign.  Cole  sv«)re  that  on  Thursday,  the  13th  March,  he  lefl 
the  office  in  the  aflernoon  and  locked  the  door,  and  hung  the  key  in  the 
usual  place,  under  the  sign,  that  he  was  taken  unwell  that  day,  and  did 
not  go  to  the  office  again  until  Wednesday,  the  19th  March,  when  he 
went  and  found  the  key  hanging  where  he  left  it,  under  the  sign,  and 
the  office  locked.  Martin  was  at  that  time  sick,  and  unable  to  leave  his 
house. 

R.  W.  Peckham,  Lefts  Coitnsel.  R.  H.  Martin,  Lefts  Mty. 

M.  T.  Reynolds,  Plffs  Counsel.  L.  A.  Caed,  Pljfs  Atty. 

Jewett,  Justice. — Where  the  door  of  an  office  is  found  locked,  and  it 
is  unlocked^  and  service  made  by  leaving  the  paper  in  the  office,  no  per- 
son being  therein,  it  is  bad  service;  no  service  made  in  that  way  can  be 
considered  good,  it  should  be  made,  under  such  circumstances,  in  some 
other  manner.    Motion  must  be  granted  with  costs. 

Rule  accordingly. 


In  the  matter  of  the  afplication  for  a  WRrr  of  Mandamus  to  the  Jus- 
tices OF  the  Superior  Court  of  the  crrv  of  New  Yore. 

Executors  must  sne  in  their  reprefentative  character,  to  exonerate  them  from  the  pay- 
ment of  coetf ,  "where  defendant  obtains  judgment  for  costs.  Merely  describing  them- 
selves as  executors  at  the  commencement,  and  the  declaration  throughout  showing  that 
the  cause  of  action  accrued  to  themselves  and  not  to  the  testator,  is  not  sufficient. 

Motion  expartefoT  cUtemative  mandamus. — This  was  a  suit  commenc- 
ed in  the  superior  court  of  the  city  of  New  York,  by  Edward  Ferris  and 
Adeline  Pool^  executor  and  executrix  of  the  last  will  and  testament  of 
John  Pool,  deceased  plaintiffs,  against  Robert  Hogan,  defendant.     The 
declaration  was  in  assumpsit  in  the  ordinary  form  of  money  counts  at 
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length,  alleging  the  defendant  to  be  indebted  to  the  plaintifb  in  the  aam 
of  five  hundred  dollars,  &c.  The  plaintifls  were  not  described  as  execu- 
tor and  executrix  only  at  the  commencement  of  the  declaration,  and  were 
there  described  as  above  mentioned.  The  defendant  pleaded  non- 
assumpsit,  with  notice  of  set  off.  The  cause  was  tried  October  25,  1844, 
and  a  verdict  rendered  for  plaintiffs  for  $21*26.  On  the  19th  December 
following  defendants'  attorneys  made  out  the  defendants'  costs  and  had 
them  taxed,  and  requested  plaintiffs'  attorney  to  insert  a  suggestion  in 
the  plaintiff'  record  of  the  amount  of  costs  due  defendant,  which  plaint- 
iffs' attorney  declined  doing.  On  the  27th  May,  1845,  defendant 
procured  an  order  to  show  cause,  from  one  of  the  judges  of  said  court, 
why  plaintiff  should  not  amend  his  judgment  record  which  was  then 
entered  in  the  cause,  by  inserting  the  amount  of  defendants'  costs,  which 
were  taxed  at  $69*37,  or  that  the  defendant  be  permitted  to  enter  up  his 
judgment  for  the  costs,  which  motion  was  denied  with  seven  dollars  costs 
by  the  judge  of  said  court  who  heard  the  application.  Defendant's  at- 
torneys showed  that  on  the  trial  the  plaintiffs'  claim  was  not  reduced  by 
set  off. 
R.  W.  Peckham,  Rd.  Counsel.  J.  W.  and  J.  E.  Wotte,  Rel.  Attys, 
It  was  insisted  by  relator's  counsel  that  the  cause  of  action  as  stated 
in  plaintiffs'  declaration,  showed  that  it  accrued  to  themselves  and  not  to 
the  testator,  their  stating  themselves  to  be  executors  was  not  sulGcient  to 
exonerate  them  from  the  payment  of  costs  ;  that  to  exonerate  from  costs 
they  must  necessarily  sue  in  their  representative  character. 

Jewett,  Justice. — Took  the  same  view  of  the  subject,  and  allowed  an 
alternative  mandamus  to  require  the  superior  court  to  vacate  their  order 
denying  defendant's  motion,  and  to  compel  plaintiff  to  make  up  and 
file  a  record  of  judgment  inserting  therein  the  amount  of  defendant's 
costs,  &c. 


John  McKnioht  vs.  Isaao  V.  Baker. 

A  defendant  can  not  appear  and  plead  in  a  eanae  as  a  matter  of  eoiuae  never  having  been 
■enred  with  process.  A  motion  to  set  aside  an  inquest  against  a  defendant  on  the 
^i^nnd  that  a  co-defendant  was  declared  against  in  the  declaration  filed,  and  that  both 
defendants  had  appeared  and  pleaded,  although  but  one  was  served  with  process,  and 
that  the  plaintiff  could  not  sever  in  such  a  case  and  take  an  inquest  against  the 
defendant  who  had  been  served,  will  be  denied  with  costs,  for  the  reason  that 
delSesdant  who  has  not  been  served  with  process  has  no  right  to  appear  and  plead. 

Jddion  hy  defettdamt  to  tet  aride  inquest  far  irregularity. — This  suit 
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was  commenced  to  recover  the  amomit  of  a  promissory  note  made  by  de- 
fendant Baker,  and  endorsed  by  one  Peter  Comstock.    The  declaration 
filed  was  against  Baker  and  Comstock.    A  copy  of  the  declaration  was 
served  on  the  defendant  Baker,  26th  November  last;  no  declaration  was 
ever  served  on  Peter  Comstock.    On  the  3d  of  December  last,  defendant 
Baker  appeared  and  pleaded ;  on  the  same  day  plaintiff's  attorneys 
served  defendant's  attorneys  with  notice  of  trial  for  January  circuit ;  the 
cause  was  not  reached  at  the  January  circuit,  and  on  the  I6th  of  January 
Ebenezer  Clark,  Esq.,  one  of  defendant's  attorneys,  undertook  to  appear 
and  plead  for  Peter  Comstock,  without  any  process  having  been  served 
upon  him.    Plaintiff's  attorneys  on  the  16th  January  served  on  said 
Clark  a  notice,  stating  that  as  no  suit  had  been  commenced  against  Peter 
Comstock  by  them  in  favor  of  John  McKnight,  the  plea  and  notice  served 
by  said  Clark  for  Comstock  would  be  entirely  disregarded.    In  March 
following,  plaintiff's  attorneys  served  another  notice  of  trial  in  this  cause 
on  defendant's  attorneys  for  the  April  circuit.     At  the  April  circuit  the 
cause  was  reached  in  its  regular  order  on  the  calendar,  and  an  inquest 
and  verdict  taken  therein  upon  which  a  judgment  was  subsequently  en- 
tered up.    Defendants  moved  on  the  ground  that  the  plaintiff  could  not 
sever  and  take  an  inquest  against  one  defendant,  where  both  had  appear- 
ed and  pleaded  in  the  cause. 

£.  Clark,  De/ls  Counsel,  Clabk  and  Pattison,  Defls  Mys. 

C.  Stevens,  riff's  Counsel.  Caoger  and  Stevens,  Plff^s  Mys. 

Jewett,  Justice. — Denied  the  motion  on  the  ground  that  Peter  Com- 
stock had  no  right  to  appear  and  plead  ;  he  never  having  been  sened 
with  process.  Plaintiff  had  a  perfect  right  to  disregard  the  appearance 
and  plea,  and  go  on  and  take  his  inquest  against  Baker. 

Motion  denied  with  costs. 


Henry  C.  Robbins  vs.  Graudus  Lewis. 

A  feigned  issue  is  the  appropriate  remedy,  and  will  be  ordered,  to  try  the  oonsideratioii 
of  a  judgment  given  on  bond  and  wiurant  of  attorney,  and  sought  to  be  set  aside  on 
the  ground  of  usury  or  duress,  where  the  facts  in  the  papers  on  the  motion  aie 
conflicting. 

Motion  by  defendant  to  set  aside  the  judgment  perfected  in  this  cause, 
and  the  execution  issued  thereon  for  usury  and  duress. — Graudus  Lewis, 
the  defendant,  stated  that  on  or  about  the  10th  January  last  he  confessed  a 
judgment  in  this  court  on  bond  and  warrant  of  attorney,  to  plaintiff  for 
$400  debt ;  the  penalty  in  the  bond  was  conditioned  for  the  payment  of 
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$200.  The  judgment  was  given  on  three  notes  made  by  defendant  to 
plaintiff,  one  for  forty  dollars  and  interest,  dated  on  or  about  1st  Decem- 
ber, 1844,  and  due  on  or  about  the  15th  February,  1845.  One  other 
note  for  forty  dollars  and  interest,  due  on  or  about  the  15th  June,  1845, 
and  one  other  note  for  fifty  dollars  and  interest,  due  in  about  two  mouths 
from  the  date  thereof,  both  of  which  last  mentioned  notes  were  dated  on 
or  about  the  same  day  that  the  first  was  dated.  At  the  time  of  giving 
the  judgment,  defendant  gave  a  consent  that  execution  might  issue  there- 
on immediately,  with  the  understanding  between  the  defendant  and  the 
plaintiff  that  a  levy  might  be  made  upon  certain  property  then  and  there 
turned  out  by  defendant  in  writing  to  the  sheriff  of  Steuben.  And  that 
levy  should  remain  without  further  proceedings  until  the  expiration  of 
one  year,  from  the  time  of  giving  the  judgment  And  that  if  at  the  ex- 
piration of  one  year,  the  defendant  should  have  paid  to  the  plaintiff  the 
sum  of  one  hundred  dollars,  then  the  levy  should  remain  without  further 
proceedings  until  the  expiration  of  two  years  from  the  time  of  giving  the 
judgment,  when  the  defendant  agreed  to  pay  the  balance  of  one  hundred 
dollars  and  satisfy  the  execution.  The  two  forty  dollar  notes  were  given 
for  a  buggy  wagon  purchased  of  plaintiff;  the  fifty  dollar  note  was  for 
a  set  of  harness  purchased  of  plaintiff  at  forty-five  dollars,  and  the  bal- 
ance of  five  dollars  was  for  tavern  bill,  one  dollar  and  fifty  cents  of 
which  was  for  liquor  bad  at  the  bar  of  plaintiff.  On  the  6th  of  January 
last  defendant  was  aiTested  upon  a  warrant  issued  by  a  justice  of  the 
peace  of  Penn  Yan,  Yates  county,  upon  complaint  of  the  plaintiff  in 
this  cause,  for  getting  goods  under  false  pretences.  Defendant  was 
conveyed  to  Penn  Yan,  and  the  plaintiff  agreed  not  to  appear  before 
the  justice  against  defendant  if  he  would  confess  a  judgment  of  two 
bandred  dollars;  and  turn  out  property  to  be  levied  upon  by  the  sheriff 
of  Steuben.  Defendant  asserted  that  while  under  such  arrest,  without 
counsel  and  entirely  ignorant  of  his  rights  he  confessed  the  judgment 
before  stated — consented  to  the  immediate  issue  of  an  execution  and  turned 
out  the  property  as  stated.  Defendant  then  appeared  before  the  justice 
who  had  issued  the  warrant,  and  no  complainant  appearing  he  was  dis- 
charged. Defendant  alleged  he  did  not  owe  the  plaintiff  only  the 
amount  of  the  three  notes,  amounting  to  one  hundred  and  thirty  dollars 
and  interest;  that  the  plaintiff  had  ordered  the  sheriff  of  Steuben  to  sell 
the  property  which  was  turned  out  and  levied  upon,  immediately,  and 
satisfy  the  execution.  William  H.  Lewis  and  Moses  H.  Lyon  in  separate 
affidavits  stated,  that  plaintiff  on  or  about  the  10th  January  last  informed 
them  he  had  made  complaint  before  a  justice  against  the  defendant,  and 
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had  caused  him  to  be  arrested,  that  for  the  purpose  of  settlbg  the  matter 
the  defendant  had  confessed  a  judgment  to  plaintiff  for  two  hundred 
dollars,  that  defendant  owed  to  plaintiff  only  about  one  hundred  and 
thirty  dollars;  that  plaintiff  had  agreed  not  to  appear  against  defendant 
upon  the  charge  of  obtaining  goods  under  false  pretences,  provided  the 
defendant  should  confess  the  judgment  before  mentioned,  and  that  he 
had  not  appeared  before  the  justice,  and  the  defendant  had  consequently 
been  discharged;  plaintiff  further  informed  them  that  he  had  agreed  to 
wait  on  defendant  for  one  hundred  dbllars  of  the  judgment  one  year,  and 
for  the  balance  two  years,  if  defendant  would  by  writing  turn  out  suffi- 
cient property  to  the  sheriff  to  be  levied  upon  to  secure  the  judgment 
of  two  hundred  dollars.  And  plaintiff  also  informed  them  that  defend- 
ant had  agreed  to  the  immediate  issuing  of  the- execution  upon  the  judg- 
ment and  had  turned  out  sufficient  property  to  secure  the  judgment. 
Henry  C.  Robbins,  the  plaintiff  stated  that  the  defendant  was  justly 
indebted  to  him  in  the  sum  of  two  hundred  and  five  dollars,  as  follows: 
a  buggy  wagon  eighty  dollars,  new  two  horse  harness,  forty-five  dollars, 
an  account  for  transient  board  and  lodging  and  horse  keeping  at  the 
tavern  of  plaintiff  twenty  dollars,  and  an  account  for  the  use  and  expen- 
ses of  plaintiff 's  double  team  and  man  to  drive  the  same  for  twelve  days 
at  five  dollars  per  day.  On  the  10th  January  last  plaintiff  and  defend- 
ant liquidated  and  agreed  upon  the  sum  at  two  hundred  dollars  as  the 
sum  justly  due  plaintiff,  and  for  which  defendant  confessed  judgment  as 
before  stated.  Plaintiff  stated  he  never  had  any  note  for  fifty  dollars 
against  defendant,  but  had  two  notes  of  forty  dollars  each,  as  before 
mentioned.  Plaintiff  denied  that  he  agreed  to  wait  upon  defendant  for 
any  particular  time,  without  further  proceedings  after  the  issuing  of  the 
execution,  but  the  defendant  promised  plaintiff  that  as  soon  as  the  levy 
should  be  made,  he  would  get  his  brother,  Wm.  11.  Lewis,  to  purchase 
the  judgment  of  plaintiff,  or  in  some  other  manner  arrange  the  matter 
so  that  plaintiff  could  obtain  the  amount  of  the  judgment  in  a  few  day& 
Plaintiff  waited  several  weeks  and  hearing  nothing  of  defendant,  he 
directed  the  sheriff  to  proceed  with  the  execution.  Plaintiff  stated  that 
at  the  time  of  the  confession  of  said  judgment,  the  defendant  was  un- 
der no  arrest  or  duress,  nor  did  plaintiff  then  agree  not  to  prosecute 
defendant  for  false  pretences  or  any  other  crime,  nor  was  it  upon  any 
such  condition  that  the  judgment  was  confessed.  Plaintiff  also  stated 
that  soon  after  the  purchase  by  defendant  of  said  wagon  and  harness, 
defendant  absconded  or  went  away  firom  his  home  with  the  wagon  and 
harness  and  sold  them  for  less  than  one  third  their  value,  as  plaintiff 
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informed  at  which  time  the  family  and  friends  of  the  defendant  reported 
defendant  as  worthless,  and  that  he  had  no  property,  and  did  not  own  the 
farm  where  he  resided;  which  was  contrary  to  the  representations  made 
by  defendant  to  plaintiff  at  the  time  of  the  purchase  of  said  wagon  and 
harness,  and  upon  which  representations  plaintiff  was  induced  to  sell  the 
same  on  a  short  credit  to  defendant.  Plaintiff  believing  the  reports, 
caused  the  defendant  to  be  arrested  as  before  stated;  after  which  plaintiff 
became  convinced  that  no  prosecution  for  any  offence  could  be  sustained, 
and  that  defendant's  family  and  friends  had  circulated  such  reports  merely 
to  prevent  defendant  from  obtaining  credit;  plaintiff  then  abandoned  the 
complaint  and  so  informed  defendant  before  the  confession  of  judgment 
Plaintiff  denied  that  he  ever  gave  William  H.  Lewis  and  Moses  H. 
Lyon  the  information  which  they  stated  in  their  affidavits  as  communi« 
cated  to  them  respectively  by  plaintiff  or  any  words  to  the  effect  thereof. 
Plaintiff  also  stated  that  there  was  no  part  of  the  consideration  of  the 
judgment,  for  liquor  sold  to  defendant  at  plaintiff's  bar.  Cornelius  B. 
Ackerman,  who  was  a  bar  keeper  of  plaintiff,  stated  he  knew  all  about 
plaintiff's  accounts  and  business,  that  there  was  no  charge  or  claim  for 
liquor  sold  to  defendant  in  the  account  due  plaintiff  from  defendant 
Ackerman  also  corroborated  the  statement  of  plaintiff  as  to  the  amount 
of  the  account,  the  items  composing  the  consideration  and  the  amount 
liquidated  and  settled  upon  at  the  time  of  giving  the  judgment,  to  wit, 
two  hundred  dollars:  the  whole  claim  was  two  hundred  and  five  dollars. 
Samuel  Chissam,  the  constable  who  arrested  defendant,  stated  that  he 
arrested  defendant  on  the  6th  of  January,  and  he  was  discharged  on  the 
7th  January  from  the  custody  of  the  constable,  and  was  not  afterwards  in 
his  custody. 

S.  H.  Hammond,  Defts  Counsel.   R.  B.  Van  Valkenbuegh,  Defis  Atty, 

A.  Tabeb,  Plffs  Counsel.  J.  S.  Gloveb,  Plffs  Atty. 

JswETT,  Justice. — Order  a  feigned  issue  to  try  the  consideraHon  of  the 

judgment  entered  on  the  bond  and  warrant  of  attorney,  and  drew  up  the 

order  for  the  parties,  as  follows  :  ^*  It  is  ordered  that  a  feigned  issue  be 

granted  to  try  the  validity  of  the  said  judgment,  and  that  all  further  pro«* 

ceedings  on  said  judgment  or  upon  any  execution  which  may  have  been 

issued  thereon  be  stayed  until  the  further  order  of  this  court,  that  the 

attorney  of  the  said  defendant  prepare  the  record  for  the  trial  of  said  issue 

laying  the  venue  in  the  county  of  Yates,  and  furnish  a  copy  thereof  to 

the  attorney  for  the  plaintiff,  and  the  said  defendant  to  be  the  plaintiff 

therein,  and  if  the  said  attorney  for  the  plaintiff  in  this  suit  shall  object 

to  the  form  thereof,  he  shall  signify  it  by  a  notice  in  writmg  to  the  attor-* 
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ney  for  the  defendant  in  this  suit  who  gave  notice  of  this  motion  in  behalf 
of  said  defendant,  in  ten  days  after  said  copy  shall  be  so  furnished,  and 
in  that  event  the  same  shall  be  settled  by  a  judge  of  this  court  on  notice 
given  to  the  attorney  for  the  plaintiff  in  this  suit  within  ten  days  there- 
after. It  is  further  ordered  that  said  issue  may  be  tried  at  the  next  circuit 
court,  to  be  held  in  the  county  of  Yates,  after  said  issue  shall  be  made 
and  settled,  and  that  on  such  trial  the  said  Bobbins  be  in  the  first  instance 
required  to  prove  the  several  items  of  his  demand  which  made  up  the 
sum  of  the  condition  of  the  bond  upon  which  the  judgment  was  confessed, 
with  the  particular  time  and  times  when  and  also  how  such  indebtedness 
accrued,  and  shall  also  be  required  to  produce  on  such  trial  the  said  bond 
upon  which  said  judgment  was  so  confessed.  The  costs  to  abide  the 
event  of  this  suit." 


James  Bosher  vs.  William  M.  Harris  and  John  H.  Bosher. 

Facts  and  circamstances  for  reUef  on  an  application  to  set  aside  an  inqaeat-,  which  mM 
granted  upon  terms. 

Motion  by  defendant  Harris  to  set  aside  inquest. — This  cause  was 
commenced  March,  1842.    Issue  joined  therein  on  the  10th  May,  1842. 
On  the  10th  December  following,  a  stipulation  was  entered  into  by  both 
parties,  for  a  commission  to  examine  such  witnesses  as  either  party 
might  choose  to  designate,  residing  at  Richmond,  Virginia,  or  the  vicini- 
ty.    Such  commission  was  sent  to  be  executed  on  the  part  of  the  plaintiff 
only,  and  defendant  alleged  without  his  knowledge,  although  he  had 
witnesses  there  which  he  intended  to  have  examined,  and  had  interro- 
gatories prepared  for  the  purpose.    The  commission  was  returned,  with 
the  examination  of  two  of  plaintiff's  witnesses  only.    An  inquest  was 
taken  by  plaintiff  on  the  11th  of  April  last  before  Judge  Edmonds,  of  the 
first  circuit,  and  judgment  entered  up  for  ^  1322*  10,  on  the  following 
day;  which  was  done  in  the  absence  of  both  of  defendant's  attorneys  on 
public  business;  the  management  of  the  cause  during  such  absence  was 
intrusted  to  John  Vanderbilt,  Esq.,  who  stated  that  the  inquest  was 
taken  by  surprise  upon  him,  from  the  fact  that  notice  had  been  published 
in  the  public  papers  that  Judge  Willard,  of  the  fourth  circuit  would,  in 
consequence  of  Judge  Edmonds  being  engaged  in  the  oyer  and  terminer 
in  the  case  of  Mary  Bodine,  hold  the  circuit  for  the  trial  of  the  causes 
on  the  civil  calendar,  upon  which  public  notice  he  relied  ;  the  inquest 
was  taken  while  the  jury  in  the  case  of  Mary  Bodine  were  out  consulting 
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about  their  verdict;  he  had  no  notice  of  any  intention  of  Judge  Edmonds 
taking  up  the  civil  calendar,  or  of  the  inquest  being  taken  until  after  it 
was  done,  to  wit,  on  the  12th  April  last;  that  he  should  have  defended 
the  cause  had  h^  known  of  the  intention  of  Judge  Edmonds  to  take  up 
the  civil  calendar;  he  was  led  into  the  belief  by  the  public  notice  that 
the  cause  would  not  be  tried  until  Judge  Willard's  arrival,  which  was  on 
the  14th  April,  and  for  that  reason  alone  the  cause  was  not  defended. 
As  soon  as  he  discovered  an  inquest  had  been  taken  he  requested  plain- 
tiff's attorney  to  consent  to  set  the  same  aside,  and  offered  to  pay  the 
costs  thereof  and  to  allow  the  judgment  to  stand  as  security,  which  re- 
quest plaintiff's  attorney  declined  to  accede  to,  for  the  reason  that  he  had 
written  to  his  client  the  fact  of  an  inquest  having  been  taken.  Defend- 
ant Harris  swore  to  merits  generally,  and  for  this  motion. 

R.  W.  Peckham,  Defts  Cwmsd.  Lorr  and  Mubpht,  Lefts  ^Uys. 

J.  W.  Hahmebslet,  Plffa  Counsel.      J.  W.  Hammebslet,  P^s  AUy. 

Jewett,  Justice. — Concluded  he  would  relieve  the  defendant  on  terms, 
and  ordered  the  inquest  to  be  set  aside  on  payment  of  the  costs  of  the 
circuit  and  all  subsequent  proceedings,  and  seven  dollars  costs  of  opposing 
motion.  Judgment  to  stand  as  security,  and  defendant  to  accept  eight 
days'  notice  of  trial. 


In  the  matteb  of  Thomas  Fauleneb,  an  Absconding  ob  Concealed 

Debtob. 

A  debt  against  an  absconding  or  concealed  debtor  at  executor  will  have  preference  over 
other  debts  due  from  him  to  other  creditors,  and  most  be  paid  by  the  truf  tees  first. 
An  executor  who  receives  moneys  of  the  estate  of  a  testator  before  he  has  qualified  as 
such  executor,  is  bound  as  an  executor  for  such  moneys  if  he  subsequently  qualify; 
his  authority  in  such  a  case  relates  back  and  legalizes  the  payments  made  to  him. 

^prU  specud  term.    Petition  of  James  Finley  and  Thorns  Faulkner, 
executors  of  the  last  loill  and  testament  of  Robert  Elliott ,  deceased,  of  the 
city  of  Kew  York,  and  William  D.  Green,  of  the  county  of  Oneida^  in 
behalf  of  themselves  and  the  other  creditors  of  Thomas  Faulkner,  an  oi- 
sconding  or  concealed  debtor  ;  presented  to  this  court  for  direction  to  the 
trustees  of  Thomas  Faulkner  in  regard  to  paying  over  moneys  in  their 
hands,  as  such  trustees. — On  the  12th  July,  1842,  Jonathan  Miller,  Fre- 
derick A.  Guion  and  Julius  Hitchcock  ^ere  appointed  trustees  for  all  the 
creditors  of  Thomas  Faulkner,  an  absconding  or  concealed  debtor.    The 
trustees  entered  upon  their  duties  and  became  possessed  of  about  eight 
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hundred  dollars  in  moneyi  and  the  right  to  a  promissorj  note  of  about 
two  hundred  dollars.  The  trustees  stated  on  the  28th  February,  1845, 
that  they  had  then  received  in  all  of  the  estate  of  said  debtor  nine  hun- 
dred and  fifty-three  dollars.  Thomas  Faulkner,  the  debtor,  and  James 
Finley  were  appointed  executors  of  the  will  of  Robert  Elliott.  Finley 
proved  the  will  and  obtained  letters  testamentary  before  Faulkner  had 
qualified  as  executor.  Faulkner  received  several  sums  of  money,  amount- 
ing in  the  whole  to  the  sum  of  two  hundred  and  thirty-six  dollars  and 
fifty  cents,  belonging  to  the  estate  of  the  testator.  Faulkner  subsequent- 
ly qualified  as  executor.  At  a  general  meeting  of  the  creditors  of  Faulk- 
ner called  by  the  trustees,  the  executors  of  Elliott  presented  a  claim  for 
the  moneys  so  received  by  Faulkner,  which  was  allowed  by  the  trustees. 
The  executors  claimed  a  preference  over  the  other  creditor?  of  Faulkner, 
but  their  right  to  it  was  denied  by  the  trustees.  And  the  executors 
moved  that  the  trustees  allow  their  claim  a  preference  to  other  creditors. 
R.  W.  Peckham,  Counsel  for  PdUioners.  S.  B.  H.  Juoah,  AUyfar  PeL 
O.  R.  J.  BowDOiN,  Counsel/or  Trustees.  Jas.  Smith,  Aiiyfor  Trustees, 
Bronson,  Chief  Justice. — ^The  statute  directs  that  the  trustees  in  mak- 
ing a  distribution  of  the  moneys  in  their  hands  ^^  shall  first  pay  all  debts 
that  may  be  owing  by  the  debtor  as  guardian,  executory  administrator  or 
trustee."  2  R.  5.,  47,  §  34.  The  objection  urged  against  this  claim  is, 
that  as  Faulkner  had  not  been  qualified  he  was  not  executor  at  the  time 
the  money  was  received.  2  R.  5.,  71,  §  15,  16,  Thomas  vs.  Cameron; 
16  Wend.j  579.  In  the  matter  of  Stevenson^  3  Paige,  420.  But  the 
answer  is,  that  when  Faulkner  qualified  as  executor,  his  authority  re- 
lated back,  and  legalized  the  payments  which  had  previously  been  made 
to  him.  Priest  vs.  WatkvnSy  2  Hill,  225.  He  afterwards  held  the 
money,  and  it  was  a  debt  against  him  as  executor.  The  claim  to  pre- 
ference must  be  allowed. 


Francis  Morreli.  vs.  James  Girson. 

Facts  and  ciTcamstances  npon  which  a  defendant  will  be  let  in  to  defend  on  terms, 
a  verdict  has  been  taken  against  him.  Where  terms  are  imposed,  of  payment  of  <»ets 
and  judgment  to  stand  as  security,  4«.,  no  costs  for  entering  judgment  will  be  in- 
cluded, where  judgment  has  not  already  been  entered,  plaintiff  must  enter  the  jnd^ 
ment  at  his  own  expense  in  such  a  case. 

Motion  by  defendant  to  set  aside  the  verdict  taken  in  this  cause,  and 
aUowirtg  defendant  to  come  in  and  defend. — Edwin  C.  Litchfield,  de- 
fendant's attorney,  stated  that  this  was  an  action  for  assault  and  battfery; 
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was  noticed  for  trial,  and  on  the  calendar  at  the  Albany  circuit,  in  April, 
1846.    It  was  on  the  day  calendar  for  the  23d  April;  on  the  adjourn- 
ment of  the  court  at  noon,  the  court  was  engaged  in  the  trial  of  an 
ejectment  suit;  the  court  adjourned  to  meet  at  3  o'clock  p.  m.;  after  the 
adjournment  he  saw  the  plaintiff's  attorney  in  the  ejectment  suit  on 
the  trial,  and  inquired  of  him  how  long  the  trial  of  said  cause  would  oc- 
cupy, and  was  informed  by  the  attorney,  three  or  four  hours  longer. 
Litchfield  thereupon  went  to  attend  upon  another  legal  engagement  pre- 
viously made,  and  was  engaged  therein  until  about  half  past  5  or  6  o'clock 
p.  M.,  and  on  going  to  the  circuit,  he  found  this  cause  had  been  called  on 
for  trial,  and  concluded;  and  the  jury  were  then  out  and  soon  returned 
and  rendered  a  verdict  for  plaintiff  of  one  hundred  dollars,  no  one  having 
appeared  on  the  part  of  the  defence.    Before  the  adjournment  of  the 
court  at  noon,  on  the  23d,  Litchfield  stated  he  enquired  of  George  W. 
Peckham,  Esq.,  plaintiff's  counsel,  whether  three  different  causes  in 
which  Peckham  was  engaged,  and  standing  before  this  on  the  calendar, 
would  be  tried,  and  was  informed  by  Peckham  that  they  would;  and 
that  they  would  occupy  at  least  two  or  three  hours.    Litchfield  believed 
in  consequence  thereof,  and  of  the  information  received  in  regard  to  the 
ejectment  suit,  that  this  cause  could  not  be  reached  on  the  23d  April,  he 
therefore  left  to  attend  to  his  engagement,  as  before  mentioned.  Gibson, 
the  defendant,  swore  to  merits,  and  that  he  was  in  attendance  at  the  cir- 
cuit aforesaid  with  his  witnesses  prepared  for  trial — that  he  left  court  with 
one  of  his  witnesses  about  4  or  6  o'clock  in  the  afternoon  of  the  23d  April, 
(another  cause  was  then  occupying  the  court)  he  supposed  that  the  trial 
then  on,  would  occupy  the  remainder  of  the  afternoon;  when  he  return- 
ed to  court,  in  an  hour  or  two,  he  found  a  verdict  had  been  taken  in  this 
cause.    George  W.  Peckham,  one  of  the  attorneys  and  of  counsel  for 
plaintiff,  stated  that  he  frequently  and  repeatedly  urged  defendant's  at- 
torney after  the  15th  of  April,  during  the  circuit,  to  have  this  cause  set 
down  for  some  particular  day  of  the  circuit,  as  it  was  at  considerable  ex- 
pense, that  the  plaintiff,  who  was  a  poor  colored  man,  had  to  attend  with 
his  witnesses  daily  at  the  circuit,  and  the  circuit  judge  was  very  liberal 
in  setting  down  causes  for  the  accommodation  of  parties  and  witnesses; 
but  the  defendant's  attorney  refused  to  do  so,  giving  as.  a  reason  that 
his  client  would  not  consent  to  it.    Peckham  also  stated  that  he  did  not 
recollect  distinctly  the  language  he  used,  but  he  thought  it  impossible 
tbat  he  could  have  told  defendant's  attorney,  that  certain  other  causes  he 
enquired  about,  would  take  at  least  two  or  three  hours,  as  he  had  an 
impression  that  the  causes  would  occupy  about  the  time  which  it  turned 
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out  they  did  on  the  trial,  and  which  wiis  previously  supposed.  He  thinks 
he  told  defendant's  attorney  that  they  might  not  occupy  near  as  much 
time  as  supposed,  and  but  a  little  time,  or  words  to  that  effect.  Defen- 
dant's attorney  said  nothing  to  him  about  leaving  court  the  23d  until  he 
returned;  and  from  the  course  pursued  by  defendant's  attorney  under  the 
instructions  of  his  client,  he  was  satisfied  that  the  design  was  to  hare 
this  cause  passed  when  the  plaintiff  was  not  ready,  and  thus  get  rid  of  its 
trial,  from  the  inability  of  plaintiffs  to  pay  the  costs  which  would  thereby 
be  incurred. 
N.  Hill  Jr.,  Defts  Counsel.  £.  C.  Litchfield,  DeJU  My. 

R.  W.  Peckham,  Plffs  Counsel.  Peckhams  &  Colt,  Plffs  Mys- 
JcwETT,  Justice. — Granted  the  motion,  on  payment  of  costs  of  opposing 
motion  and  of  the  circuit.  Plaintiff  to  be  permitted  to  enter  judgment 
to  stand  as  security.  It  was  also  decided  by  the  court  that  no  costs  of 
the  judgment  should  be  allowed,  as  it  was  not  then  entered  up  :  it  must 
be  entered  up  at  the  plaintiff's  expense. 


Asa  H.  Center  et  aL  vs.  Leonard  Gosling,  imp'd,  &c 

A  motion  by  defendant  for  leave  to  plead  hit  bankrupt  discharge  will  be  granted  ontenni, 
notwithstanding  a  delay  of  about  two  years  has  intervened  after  suit  comioeneed,  tbe 
plaintiffs  not  having  proceeded  against  him  in  the  mean  time. 

Motion  by  Defendant  Gosling  to  set  aside  an  inquest^  judgment,  and 
all  subsequent  proceedings^  for  irregularity ^  unih  costs;  and  that  the  flea 
puis  of  the  defendant  Gosling  be  allowed  to  standi  jrc. —  This  suit  was 
commenced  on  two  promissory  notes  against  defendant  Gosling,  on  the 
6th  March  1841,  who  then  resided  in  the  county  of  Montgomery,  New- 
York.     Mitchell  and  Sacia  appeared  for  defendant,  and  pleaded  general 
issue,  20th  March  1841.    The  cause  was  noticed  for  trial  and  inquest 
for  the  first  Monday  of  May  1841,  at  the  New-York  circuit,  where  the 
venue  was  laid,  and  where  the  plaintiff  and  the  defendant  then  resided  : 
the  cause  not  having  been  tried,  was  again  noticed  for  the  July  circuit 
thereafter.     The  defendant  Crosling  supposed  that  the  cause  was  aban- 
doned as  to  him,  until  it  was  subsequently  again  noticed  for  trial  for  the 
last  May  circuit  in  New-York,  by  notice  of  trial  served  on  Mitchell  and 
Sacia,  defendant's  attorneys,  and  received  by  them  on  the  14th  April 
last.    This  notice  of  trial,  Mitchell  &  Sacia  sent  to  defendant,  who  re- 
sided then  in  the  city  of  New-Yoik,  stating  that  they  supposed  the  cause 
was  settled  or  abandoned  af  t()  him,  and  advised  him  to  employ  another 
attorney.    The  defendant  Quisling  was  discharged  under  the  bankrupt 
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law,  September  ISth,  1S43.  Wm.  Mulock,  Esq.,  who  was  substituted  as 
att(}|rney  for  defendant,  stated  that  be  called  on  plaintiff's  attorney  and 
stated  to  bim  that  if  plaintiff  persevered  in  the  suit,  the  defendant  must 
plead  his  discharge  —  that  if  plaintiff's  attorney  had  any  wish  to  test  the 
discharge  he  would  pay  what  costs  plaintiff  claimed,  put  in  a  plea  of  the 
discharge  and  try  it  upon  the  present  notice  before  judge  Edmonds; 
plaintiff's  attorney  replied  that  it  was  too  late  to  plead  the  discharge 
and  he  could  not  agree  to  the  proposition.  Defendant's  attorney  there- 
upon prepared  a  plea  of  discharge  puis  Slc,  filed  it  in  bank  and  served 
a  copy  on  plaintiff's  attorney  on  the  first  day  of  the  last  May  term,  the 
circuit  commencing  at  that  time;  when  the  cause  was  called,  defendant's 
attorney  stated  the  facts  to  the  judge,  of  the  plea  being  filed  and  served, 
and  exhibited  to  him  the  certificate  of  discharge,  which  plaintiff's  attor- 
ney admitted,  but  insisted  that  the  matter  of  defence  arose  two  years 
ago.  Defendant's  attorney  urged  before  the  judge  that  the  pleadings 
presented  were  not  in  fact  the  pleadings  in  the  case,  and  that  if  they  were 
irregular  by  being  pleaded  late  it  was  then  a  matter  before  the  Supreme 
Court,  and  not  within  his  control.  The  judge  decided  he  would  be 
governed  by  the  pleadings  which  were  presented,  at  the  risk  of  plaintiff's 
attorney  and  all  the  questions  as  to  the  sufiSciency  or  the  making  suffi- 
cient as  to  time  of  the  plea,  could  be  settled  by  the  Supreme  Court  on  mo- 
tion; wherupon  an  inquest  was  taken  by  plaintiff  for  three  hundred  and 
ninety-two  dollars  and  forty-two  cents,  judgment  record  filed  for  four 
hundred  and  sixty-seven  dollars  and  three  cents  on  the  9th  May,  1845. 
Plaintiff's  attorney  stated  that  he  nor  the  plaintiffs  as  he  believed,  ever 
had  any  knowledge  of  defendant's  discharge,  until  about  the  time  the 
cause  was  noticed  for  trial  last  April.  On  the  fourth  day  of  the  circuit 
when  the  cause  was  called  on  for  trial  in  its  order,  the  defendant's  coun- 
sel offered  to  and  did  plead  and  tender  the  plea  puis  &c,  to  the  circuit 
judge,  the  plaintiff's  counsel  objected  to  the  pleas  being  received  or  evi- 
dence of  the  discharge  admitted;  that  after  hearing  counsel  on  both  sides 
the  circuit  judge  decided  that  the  defendant  had  been  guilty  of  unwar- 
rantable laches  in  not  pleading  his  discharge  earlier,  especially  as  all 
parties  were  living  in  the  city  of  New  York,  and  he  should  not  receive 
the  pleas  nor  admit  evidence  of  the  discharge,  to  which  decision  the 
counsel  for  defendant  excepted.  Plaintiff's  attorney  stated  that  these 
pleas  were  pleaded  at  the  circuit  and  not  in  bank  as  he  believed,  and  to 
thb  end  were  verified  in  the  usual  manner  required  when  pleaded  at  the 
circuit;  and  he  affirmed  that  the  question  was  distinctly  argued  before 
and  parsed  upon  by  the  circuit  judge  who  ruled  out  the  pleas  and  defence 
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under  theniy  od  the  ground  of  delay.    Plaintiff's  attorney  also  stated  that 
the  cause  had  never  been  abandoned  as  to  defendant  Gosling.         ^ 

N.  Hill,  Jr.,  Defts  Counsel.  W.  Mulock,  Defls  Mty. 

Danl.  Eoan,  Plffs  Counsel*  M.  M.  DAvmsoN,  Plffs  My. 

Jewett,  Justice. — Granted  the  motion  on  payment  of  costs  of  circuit 
and  subsequent  proceedings  and  seven  dollars  costs  of  opposing  this  mo- 
tion, with  leave  to  defendant  to  plead  his  discharge  puu  &c,  as  of 
October  term,  1843. 


George  W.  Anberson  ts.  John  Vandenburoh  and  four  othbis. 

Original  motion  papers  ihould  be  addressed  to  aU  the  attorneys  opposed,  otherwise 
those  to  whom  they  are  not  addressed  may  appear  and  take  a  mle  for  costs  fax  not 
moring,  even  where  the  motion  has  been  made. 

Motion  hy  ylcAntiff  to  set  aside  and  vacate  a  rule  for  costs  entered  tn 
this  cause  on  tfie  7th  Jtme,  1844,  and  all  subsequent  proceedings  for  the 
collection  thereof, — ^The  original  motion  papers  in  this  cause  for  reference 
at  June  special  term,  1844,  were  addressed  to  Wm.  H.  Greene,  Esq., 
Buffalo,  as  attorney  for  four  of  the  defendants.    Clark   and  Pattisoa 
attorneys  for  the  defendant  Vandenburgh,  were  served  with  notice  of 
same  motion  by  plaintiff's  attorneys,  and  appeared  and  offered  to  oppose 
the  motion,  when  it  was  made  by  plaintiff's  counsel.    Plaintiff's  coun- 
sel said  he  had  no  papers  addressed  to  Clark  &  Pattison  in  the  cause,  the 
papers  he  held,  were  addressed  to  Wm.  H.  Greene,  Esq.,  Buffalo.   Clark 
who  appeared  as  counsel  for  Vandenburgh,  supposing  there  might  be  two 
causes  between  the  same  parties,  waited  for  another  motion  to  be  made 
until  the  close  of  the  term,  and  no  other  being  made,  he  took  a  rule  for 
costs  against  plaintiff  for  not  moving  —  which  was  sought  to  be  set  aside 
by  plaintiff's  attorneys  on  this  motion,  on  the  ground  that  the  origiDsI 
motion  had  been  made  and  was  opposed. 

M.  T.  Reynolds,  Plffs  Counsel.    Tucker  and  Ckapo,  Pljffs  JMtys. 
R  Clare,  Defts  Counsel.  Clark  and  Pattison,  De/U  Mys. 

Jewbtt,  Justice. — Denied  the  motion  with  costs  on  the  ground  that 
Clark  &  Pattison  attended  the  term  in  good  faith,  with  an  intention  (o 
oppose  the  motion  as  they  were  bound  to  do  by  the  notice  served  on  them, 
and  in  consequence  of  the  omission  of  plaintiff's  attorneys  in  addressing 
their  original  papers  to  Clark  &  Pattison,  they  had  good  reason  to  sap- 
pose  there  might  be  two  causes  between  the  same  parties,  and  took  a 
rule  for  costs  regularly. 
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SEPTEMBER  TERM,  1845, 


MR.  JUSTICE  BEARDSLEY,  PRESIDINa 


In  the  matter  of  the  application  of  Peter  B.  Glenn  and  Moses  Cle* 

MENTS. 

A  siimnxHU  to  dlsponess  a  tenant  nnder  the  statute,  should  be  served  on  the  original 
lessees  of  the  premises,  as  well  as  the  under  tenant  In  possession;  senrice  upon  the 
Qnder  tenant  in  possession  only,  is  not  sufficient  where  it  appears  the  summons  was 
lOTned  directed  to  the  original  lessees. 

This  was  an  ex  parte  Tnotionyfor  a  certiorari  to  issue  to  Joseph  Hoxie, 
Esq.,  one  of  the  assistant  justices  of  the  city  ofjfew  York,  to  remove  into 
this  court  proceedings  had  before  him  in  the  matter  of  James  Hom.-^The 
applicants,  Glenn  and  Clements,  hired  premises  in  New  York  from  James 
Horn,  and  subsequently  underlet  them  to  one  Mrs.  Tilford;  upon  the 
HDD  payment  of  rent,  Horn  applied  to  justice  Hoxie  under  the  statute 
for  a  dispossessory  summons.  The  return  showed  that  the  summons  which 
was  directed  to  Glenn  and  Clements  was  returned  served  upon  Mrs.  Til" 
Jard  only,  and  upon  the  return  judgment  was  given  by  default  against 
Glenn  and  Clements,  who  had  not  been  served  with  summons. 
Robert  F.  WmsLow,  Counsel.  H.  Hunt,  Mjf. 

The  applicants  claimed  that  the  service  was  not  according  to  th<! 
statute — ^that  they  had  no  notice  of  the  proceedings. 

Beardblet,  Justice. — Allowed  a  certiorari  on  that  ground 


In  the  matter  of  the  application  of  James  F.  Robinson,  for  a  Certiorari. 

An  alBdarit  made  hy  a  landlord  for  aaummons  to  disposseaa  his  tenant,  should  AMr  jMfi- 
ii9€lff  the  relation  of  landlord  and  tenant,  and  sufieisntly  deaeribe  the  premlsee. 

This  was  an  ez  parte  rnotion  for  a  certiorari  to  issue  to  Joseph  Conselyea, 
OM  of  the  judges  of  Kings  count jf  courts.    U  \oas  a  proeeedin0  wider  the 
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statute  authorizing  summary  proceedings  by  landlord  against  his  tenant 
for  non  payment  of  rent. — ^Robiuson's  affidavit  showed  that  the  affi- 
davit of  Ebenezer  Hanford  upon  which  the  justice  issued  his  summons  did 
not  contain  sufficient  to  give  him  jurisdiction;  not  showing  by  posUive 
averment  the  relation  of  landlord  and  tenant  between  the  parties,  and  not 
suficiently  describing  the  premises^  the  possession  of  which  was  sought 
to  be  recovered. 

Robert  F.  WmsLow,  .Forney  and  Counsel  for  applicant. 
Beakdsley,  Justice. — Allowed  the  certiorari  upon  the  grounds  men- 
tioned. 

Note. — ^The  affidaviu  of  the  applicants  in  the  above  caaee  showed  that  the  justices 
refused  to  furnish  copies  of  the  affidavits  and  papers  upon  which  the  proceedings  were 
had,  or  to  allow  copies  to  be  taken.  The  judge  remarked  that  if  this  was  so,  such  eon- 
duct  was  extremely  reprehensible. 


Martin  Williams  vs.  Davjd  Field. 

Where  an  affidavit  is  made  by  an  agent  under  the  statute  authorizing  summary  pro- 
ceedings to  recover  possession  of  land,  motion  papers  made  subsequently  in  the  matter 
should  be  entitled  with  the  name  of  the  principal^  and  not  of  the  agent. 

Motion  by  Field  to  quash  a  writ  of  certiorari  for  irregularity. — ^The 
counsel  for  plaintiff  objected  that  the  moving  papers  showed  that  the 
proceedings  in  the  justices'  court  were  between  Isaac  Merritt  and  said 
Martin  Williams;  and  that  David  Field  was  only  the  agent  for  Merritt, 
and  as  such,  made  the  affidavit  under  the  statute  authorizing  summary 
proceedings  to  recover  possession  of  land. 

N.  B.  HoxiE,  Defts  Counsel.  N.  B.  Houe,  Defis  JlUy. 

R.  H.  Shannon,  Plffs  Counsel.  R.  H.  Shannon,  Plfs  Jitty. 

Beardsley,  Justice. — ^The  defendant's  papers  are  therefore  wrongly 
entitled. 

Motion  denied  with  costs,  without  prejudice. 


Asa  Bakeb  vs.  The  Long  Island  Rail  Road  Company. 

Hie  statute  regulating  the  commencement  of  the  action  of  ejectment  does  not  apply  to 
eorporations.  A  rule  to  plead  and  notice  thereof  endorsed  on  the  declaration  in  the 
usual  manner,  and  served  on  the  defendants,  who  were  a  corporation  sued  by  sum- 
mons in  the  ejectment,  held  regular. 

MoHon  by  defendants  to  set  aside  a  ruleto  plead  entered  inthecommon 
rule  baokj  in  the  clerics  offiu  in  JVWo  Yorky  July  31,  1846,  for  irregu^ 


1845.]  Special  Term  Reports.  215 

tariiy.'^'The  suit  was  ejectment ;  commenced  by  summons,  upon  the  re- 
turn of  which  the  defendants  appeared  by  McCoun  8l  Clark,  their  at- 
torneys. The  plaintiff^s  attorney  entered  the  ordinary  rule  to  plead  in 
the  common  rule  book,  and  served  the  declaration  with  notice  of  such 
rule  endorsed  ;  instead  of  serving  the  declaration  with  the  notice  endors- 
ed thereupon,  that  the  same  would  be  filed  upon  some  day  in  the  same 
or  the  next  term,  and  that  a  rule  to  plead  would  be  thereupon  entered  as 
required  by  the  12th  section  of  the  statute,  regulating  **  the  action  of 
ejectment,"  2  R.  jS.,  p.  231.  In  opposition  to  the  motion,  it  was  insist- 
ed that  the  statute  regulating  the  action  of  ejectment  applied  only  to 
suits  against  natural  persons,  and  that  the  section  ( 12)  did  not  apply  to 
an  action  against  a  corporation  which  could  only  be  commenced  by  sum- 
mons, (2  R.  S.,  p.  374,  ^  4,)  Broum  vs.  The  Syracuse  and  Utica  Rail 
Road  Company^  6  HUly  554.  In  support  of  the  motion,  it  was  insisted 
that  the  repugnance  of  the  two  statutes  should  be  reconciled  by  requir- 
ing the  action  of  ejectment  against  a  corporation  to  be  commenced  by 
summons,  and  that  all  the  proceedings  subsequently  to  the  return  of  the 
summons  should  be  had  according  to  the  statute. 

H.  F.  Clark,  Defts  CaunseL        McCoun  and  Clare,  Defts  ACtys. 

N.  Hn-L,  Jr.,  Plffs  Counsel.         John  Vanderbilt,  Plffs  .My. 

BsAKDSLET,  Justice. — Held,  that  the  statute  regulating  the  commence^ 
ment  of  the  action  of  ejectment  did  not  apply  to  corporations,  and  that 
the  plaintiff's  proceedings  were  regular. 

Motion  denied  with  costs. 


Marvin  Johnson,  plaintiff  in  error  vs.  Weslbt  Johnson,  defendant  in 

error. 

Alter  anignment  of  error  and  joinder  tberein  to  a  writ  of  error  to  the  common  pleas,  an 
additional  return  will  not  be  allowed. 

Motion  by  defendant  in  error  to  require  the  court  of  common  fleas  of 
Franklin  county  to  amend  their  return  to  the  vyrit  of  error  in  this  catue, 
by  returning  a  bill  of  exceptions  filed  in  the  cattfe.-— This  suit  was  com- 
menced before  a  justice  of  the  peace,  by  Wesley  Johnson,  against  Mar- 
vin Johnson,  and  Marvin  Johnson  obtained  judgment  before  the  justice 
for  $3*61  against  Wesley.  Wesley  Johnson  removed  the  judgment  to 
the  court  of  common  pleas,  of  Franklin  county.  On  the  return  of  the 
certiorari  an  issue  of  fact  was  joined,  which  was  tried  before  the  com- 
mon pleas  at  the  April  term,  1845  upon  which  trial  Marvin  Johnson  ob- 
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ttined  a  verdict  in  his  favor.  On  the  trial,  Wesley  Johnson  took  excesp^ 
tions,  "which  was  sealed  by  a  majority  of  the  court  who  were  present  at 
the  trial,  and  filed  on  the  12th  July,  1845  ;  no  order  to  stay  proceedings 
was  procured.  After  the  exceptions  were  taken,  and  at  the  same  April 
term  of  the  common  pleas  the  cause  was  argued  on  the  justice's  return, 
and  the  judgment  of  the  justice  was  reversed,  and  the  record  of  reversal 
filed  on  the  6th  May,  1846,  and  on  the  7th  June,  1845,  an  execution 
was  issued  thereon.  Afterwards,  on  the  28th  June  last,  Marvin  Johnson 
brought  a  writ  of  error  to  remove  the  judgment  of  reversal,  to  this  court, 
the  return  was  made  on  the  28ih  June,  1845,  before  the  bill  of  excep- 
tions was  settled :  assignment  of  error  and  joinder  therein  on  the  23d 
July,  1845. 

S.  H.  Habimoni),  De/is  Counsel.  John  Hutton,  Defis  Mty. 

O.  Allen,  Plffs  Counsel.  W.  A.  Wheelrr,  Plffs  Miy. 

Defendant  in  error  moved  on  the  ground  that  it  was  important  and 
necessary  for  him  that  the  bill  of  exceptions  should  be  returned  to  this 
court  as  a  part  of  the  record,  in  order  that  the  whole  merits  and  the  right 
of  the  matter  might  appear  on  the  record.  Plaintiff  in  error  insisted,  that 
the  party  making  the  motion  prevailed  on  the  whole  record  in  the  com- 
mon pleas,  but  took  exceptions  on  the  trial  of  the  issue  in  fact;  perfect- 
ed his  judgment  and  issued  execution  before  the  bill  of  exceptions  was 
settled;  that  now  he  could  not  send  up  a  bill  of  exceptions  for  sustaining 
his  own  judgment ;  the  defendant  in  error  admitted  the  return  to  be 
perfect  by  joining  in  error.    2  Cotr.,  408. 

Bearuslet,  Justice. — ^The  necessity  for  this  motion  is  very  loosely  pre- 
sented from  the  papers;  although  an  error  of  fact  may  have  been,  yet 
after  assignment  of  error  and  joinder  therein,  it  has  never  been  allowed 
to  have  an  additional  return  put  in.  The  motion  is  entirely  without  au- 
thority, and  must  be  denied  with  costs.    Rule  accordingly. 


William  W.  Snow  and  Jacob  P.  Van  Woebt  vs.  Jabies  Green  ANn  Jomi 

C.  Fish. 

AtpigiMet  lor  tha  beaefit  of  creditors  sre  not  liable  for  oorte  on  a  luit  commeaoed  before 
the  assignment,  and  carried  on  afterwards  by  tbe  assignor  as  plaintiff,  without  the 
knowledge  or  control  of  tbe  assignees  :  although  the  assignor  was  a  general  agent  oC 
the  assignees  to  settle  the  assigned  property;  judgment  for  costs  being  obtained  agaiast 
him  after  the  assignment. 

Motion  by  defendants  that  an  attachment  issue  against  Roderick  /. 
Emmons  and  Peter  Van  Woert,  as  assignees  of  the  plaintiff's Jor  refusimg 
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to  fay  i^tndani^a  coiU  in  this  suit. — ^The  plaintiffs  sued  the  defendants 
in  the  summer  of  18439  on  a  book  account  for  $130.  On  the  16th  Oct., 
1843,  the  plaintiffs  being  insolvent,  made  a  general  assignment  of  all  their 
effects  to  Roderick  I.  Emmons  and  Peter  Van  Woert,  for  the  benefit  of 
all  their  creditors,  and  made  Jacob  P.  Van  Woert  their  agent,  to  settle 
up  the  assigned  accounts,  be  acting  under  the  specific  direction  of  the 
assignees.  The  demand  against  the  defendants,  which  was  then  in  suit, 
was  assigned  with  the  other  effects  &c.  of  plaintifl^  On  the  3d  May, 
1845,  a  judgment  of  non-suit  for  ( 185* 65  cost  was  rendered  against  the 
plaintift  in  favor  of  the  defendants,  the  cause  not  having  been  tried  on 
the  merits.  A  demand  was  subsequently  made  of  the  assignees  for  the 
amount  of  the  costs,  and  payment  refused.  Fish  swore  in  his  affidavit 
that  during  thependency  of  the  suit,  he  told  Emmons,  one  of  the  assignees, 
that  unless  the  assignees  interfered  and  stopped  the  suit,  the  defendants 
should  look  to  them  for  costs.  Emmons  stated  in  his  affidavit  thiU  in 
the  winter  previous  to  the  judgment  of  non-suit.  Fish  inquired  of  him 
how  it  would  be  about  costs  in  the  case  of  Snow  and  Van  Woert,  provided 
the  defendants  succeeded;  he  replied  that  he  knew  nothing  about  it ;  it 
was  a  matter  between  themselves.  Fish  did  not  inform  him  any  thing 
about  the  nature  of  the  action,  and  he  did  not  know  but  it  was  an 
action  of  trespass  or  ejectment  from  any  thing  which  he  learned  from 
Fish*  Jacob  P.  Van  Woert  swore  that  he  carried  on  the  suit  with  his 
owB  funds,  the  assignees  never  had  any  control  of  the  suit,  and  did  not, 
directly  or  indirectly,  countenance  the  same,  and  he  believed  the  assignees 
loiew  nothing  about  it;  both  the  assignees  swore  to  the  same  effect 

R.  W.  Peckham,  Defts  Counsel.         J.  B.  Stbblb,  Defts  JiUy. 

N.  Hn.L  Jr.,  Covnsdfor  Ass^s.  W.  H.  Olin,  Attyfor  Assignees. 

The  defendants  insisted  that  Jacob  P.  Van  Woert  was  a  general  agent 
of  the  assignees,  and  had  carried  on  the  suit  with  their  knowledge,  and 
that  the  assignees  under  Van  Woert's  general  authority  from  them  were 
liable  for  costs.  On  the  part  of  the  assignees  it  was  insisted,  that  the 
assignees  were  such  solely  for  the  benefit  of  all  the  creditors  of  the  plaint- 
iffs, that  the  assignees  knew  nothing  of  the  suit  being  commenced  or 
carried  on  against  the  defendants,  who  were  both  insolvent ;  that  the 
demand  for  which  the  suit  was  brought  is  a  valid  and  subsisting  claim 
against  defendants,  and  is  still  unpaid. 

Bbardsley,  Justice. — ^There  is  plausible  ground  for  the  motion.  It  is 
lx>wever  positively  sworn  to  by  the  assignees  and  agent,  that  the  assignees 
never  knew  any  thin^  about  this  suit  All  the  affidavits  go  to  show  that 
At  the  time  of  prosecution  the  defendants  were  insolvent    Some  of  the 
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affidavits  show  that  there  was  a  general  authority  of  the  agent  The 
agent  swears  whatever  he  did  in  this  suit  he  did  in  his  own  right,  and 
advanced  his  own  money.  The  court  does  not  feel  at  liberty  to  disbelieTe 
the  two  assignees,  that  they  had  never  interfered  and  carried  on  the  suit 
Ahhough  the  agent  was  authorized  to  do  some  things  for  the  assignees, 
yet  it  appears  he  never  had  any  express  authority  from  them  to  cany  on 
this  suit.  The  assignees  expressly  deny  ever  having  any  knowledge  of 
the  cause.  The  case  does  not  appeal  very  strongly  to  the  equity  powers 
of  the  court,  and  must  be  denied,  but  without  costs. 


Ebenezer  G.  Belknap  vs.  Edwin  R.  Ives  and  Thomas  S.  CAROia. 

Notice  of  motion  giv^en  for  the  first  Tuesday  of  jtuguit,  held  bad,  a  new  notice  ifaoiild 
hare  been  gi^en  for  the  September  term.  The  new  mles  haying  abollBhed  the  Angoit 
term. 

H.  Wilkes,  defendani*s  attorney ,  for  motion. — ^The  court  refused  to 
allow  this  motion  to  be  taken  by  default,  because  the  notice  of  motion 
was  for  the  first  Tuesday  of  August  A  new  notice  should  have  beea 
given  for  the  September  term. 


John  S.  Miller  vs.  Samuel  O.  Huntinoton. 

Proof  of  lervice  of  labpcena  is  not  taxable  where  it  is  made  only  for  the  purpoaeof  (citf 

prepared  to  moye  for  an  attachment,  in  case  the  witness  does  not  attend. 
Where  on  the  first  day  of  the  circuit  the  cause  was  set  down  for  a  sabseqaent  day,  sad 

the  witness  in  the  meantime  returned  home,  held,  that  two  charges  for  mileage  wen 

taxable. 
In  addition  to  the  charge  of  fifty  cents,  for  serving  costs  with  notice  of  taxation,  ft 

charge  of  twenty-five  cents  is  also  taxable  for  the  notice  of  taxation  itself. 

Motion  by  jdaintiff/or  retcucation  of  defend4inp8  costs. — The  bill  con- 
tained a  charge  for  proof  of  service  of  subpoena  on  witnesses  ;  a  charge 
for  the  traveling  fees  of  a  witness  on  the  first  day  of  the  circuit,  a  similar 
charge  for  traveling  fees  of  the  same  witness  on  a  subsequent  day  in  the 
same  circuit,  for  which  the  cause  was  set  down,  the  witness  having  in 
the  meantime  returned  home.  And  a  charge  of  twenty*five  cents  for 
notice  of  taxation  of  costs,  in  addition  to  the  charge  of  fifly  cents  for 
serving  the  costs  with  notice  of  taxation. 

J.  KooN,  Plffs  Counsel.  J.  Koon,  Plffs  Jhty. 

C.  R.  Richards,  Defls  Counsel.  C.  R.  Richards,  Defts  JUty* 

Beardslst,  Justice.— Held,  that  the  proof  of  service  of  subpoena,  was 
not  taxable,  it  being  only  necessary  in  case  of  the  default  of  the  witness, 


1845.]  Special  Term  Reports.  219 

and  there  being  a  proper  charge  against  him  ;  but,  that  both  charges  for 
traveling  fees,  and  the  charge  of  twenty-five  cents  for  notice  of  taxation 
were  properly  allowed  by  the  taxing  oflficer. 


w 

Jonathan  Thobipson,  et  al.  vs.  Henry  B.  Smith,  late  supervisor,  &c. 

A  side  jadge  of  the  court  of  commoQ  pleas,  if  present  at  the  trial,  has  authority-  to  give 
a  certificate  under  the  act  of  1836,  that  the  cause  is  a  proper  one  to  be  carried  to  the 
sapreme  court,  where  the  first  judge  is  a  party  to  the  suit,  although  he  is  in  the  count/ 
at  the  time  the  certificate  is  given,  and  wai  present  at  the  trial. 

JiSotian  by  defendant  to'quash  a  writ  of  error. — The  defendant  in  error 
ID  this  cause,  Smith,  was  first  judge  of  Franklin  county,  was  present  on 
the  trial  of  the  cause  in  the  common  pleas,  (but  took  no  part  therein.) 
Wm.  King,  one  of  the  side  judges  who  was  present  on  the  trial,  made  a 
certificate,  within  thirty  days  from  the  filing  the  record,  under  the  laws 
of  1836,  that  this  cause  was  a  proper  one  to  be  carried  to  the  supreme 
court  A  writ  of  error  was  issued  to  the  common  pleas.  At  the  time 
of  giving  the  certificate.  Smith,  the  first  judge,  was  in  the  county,  and 
also  Asa  Hascall  a  supreme  court  commissioner,  who  was,  by  an  act  of 
184D,  authorized  and  might  do  all  such  acts  and  duties  in  relation  to  any 
suit  depending  in  the  court  of  common  pleas,  as  the  first  judge  being  tof 
the  degree  of  counsellor  of  the  supreme  court,  might  do  out  of  court. 
Smith,  the  first  judge,  was  not  of  the  degree  of  counsellor,  &c» 

S.  H.  Hammond,  Defts  Counsel.  A.  B.  Parmelee,  Defts  Atty. 

P.  Gansevoqet,  Plffs  Counsd.  John  Hutton,  Plffs  Miy. 

The  defendant  insisted  that  the  side  judge  could  not  properly  grant  the 

certificate  under  the  statute,  when  (he  first  judge  was  in  the  county,  or, 

if  the  first  judge  could  not  act  in  this  case,  then  Asa  Hascall,  the  supreme 

court  commissioner,  should  have  given  the  certificate. 

BsARDSLBT,  Justice. — The  certificate  was  lawfully  granted,  unless  the 
supreme  court  comtnissioner,  by  the  act  of  1840,  had  exclusive  authority; 
within  the  equity  of  the  case  the  first  judge  should  not  be  regarded  as 
first  judge  of  the  county.    The  act  of  1840  provides  that  the  supreme 
court  commissioner  of  Franklin  county  may  do  all  such  acts  &c.,  as  the 
^rst  judge,  being  oj  the  degree  of  counsellor  of  the  supreme  court  might 
do  out  of  court.    A  first  judge  not  of  the  degree  of  counsellor  of  the  su- 
preme court,  might,  under  the  act  of  1836,  grant  the  certificate,  if  pr^ 
sent  at  the  trial.  Whatever  power  the  supreme  court  commissioner  might 
have  exercised  in  this  case  under  the  act  of  1840, 1  think  the  side  judge 
had  authority,  he  being  present  at  the  trial,  and  the  certificate  was  proper- 
ly granted. 
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William  C.  Hale  ts.  Euwakd  Hetsbb,  et  al. 

Irregular  senrice  of  a  writ  of  nuiiance  is  of  no  eilbct.  A  motion  to  let  it  aside  will  be 
denied,  where  it  appears  there  has  been  no  sabseqnent  proceedings ;  for  the  reason  that 
the  serrice  does  not  affect  any  thing. 

Motion  by  defendants  to  set  aride  writ  of  nvisanae  for  irregular  ser- 
vice of  the  %mt. — It  appeared  by  the  copy  returo^  that  the  copy  served  on 
defendants  was  not  certified  according  to  the  provisions  of  2  JB.  S.y  2d  ed^ 
S57,  §  4. 

J.  Van  Buben,  Defis  Counsel.  J.  L.  BooKSTAVSRy  Defis  Miy. 

E.  Cooke,  Plffs  Counsel  E.  Cooke,  Plffs  JiUy. 

It  appeared  that  no  subsequent  proceedings  had  been  had  in  the  cause. 

Beardsley,  Justice. — Dented  the  motion  without  costs,  on  the  ground 
that  the  senrice  being  irregular,  it  was  of  no  effect.  There  was  no  sub- 
sequent proceedings  had  to  be  affected  by  it 


Platt  Adams,  Exr.  &c  vs.  James  O.  Elliott,  Jr. 

Where  personal  property  has  heen  sold  on  execntioa,  and  the  fonds  arising  fiomthe 
hare  heen  kept  together,  and  on  an  objection  made  to  the  actual  and  sufficient  lev j  on 
a/MrtfOfi  of  the  property  sold,  it  was  held  that  the  extent  and  sufficiency  of  the  levy 
was  a  fkir  question  for  a  jury.  And  a  motion  for  the  payment  over  of  ditf  money  oo 
the  sale  will  be  denied  without  prejudice  to  claimant^a  right  to  bring  an  aetioa  against 
the  sheriff. 

Meiiofn  hy  Edvxitrd  J.  Jaques,  landlord,  thai  the  sheriff  of  the  city  and 
county  of  JVew  York  pay  over  to  him,  as  landlord,  the  proceeds  of  the 
sales  of  the  defendant's  goods  and  chaUels^^The  sheriff,  by  virtue  of  an 
execution  against  Elliott,  claimed  to  have  levied  upon  the  fumiture^&Ci 
in  the  Park  Place  House,  New  York;  bat  the  officer  did  not  view  the 
whole  of  the  property  alleged  to  have  been  levied  upon;  nor  did  he  en* 
ter  the  rooms  in  which  the  principal  portion  of  the  property  was  con* 
tained.  He  took  a  receiptor's  bond,  the  schedule  attached  to  which,  was 
insisted,  embraced  all  the  property  in  the  house,  whether  the  same  had 
eome  under  the  view  of  the  sheriff  or  not,  under  the  claim,  ^'  lot  of  all 
other  sundries  on  said  premises."  The  prt^rty  was  sold  18th  June ; 
the  alleged  levy  took  place  on  the  12th  ApriL  The  rent  for  which  the 
landlord  claimed  to  be  paid  out  of  the  proceeds  of  sale  accrued  on  Ae 
first  day  of  May. 

Horace  F.  Clark,  Com. for  landlord.        C.  F.  Grim,  .My  for  Imnd. 

John  N.  Taylor,  Plffs  Counsel.  L.  Benton,  Plffs  AUy. 

In  support  of  the  motion,  it  was  insisted  fluit  there  was  qo  actual  and 
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sufficient  levy  upon  the  property  as  against  the  landlord,  prior  to  the  ac- 
cruing of  the  rent,  that  to  constitute  a  valid  and  effectual  levy  as  against 
third  parties,  it  is  essential  that  the  property  levied  upon  should  come 
under  the  view  of  the  officer.     Van  Wyck  vs.  Pine^  2  Hill^  666. 

Bbardslet,  Justice. — Held,  that  the  extent  and  sufficiency  of  the  levy 
were  fair  questions  to  be  submitted  to  a  jury,  but  that  as  the  levy  upon 
some  portion  of  the  property  seemed  to  be  sufficient,  (some  portion  of  the 
property  having  come  under  the  view  of  the  officer,)  and  inasmuch  as 
the  proceeds  of  the  sale  had  been  mingled  by  the  sheriff*,  so  that  the  court 
had  not  the  power  of  discriminating;  the  motion  should  be  denied,  but 
without  prejudice  to  the  landlord's  action  against  the  sheriff. 

Rule  accordingly. 


The  People  vs.  Isaac  Backuan  and  James  H.  Miner* 

Actions  on  reoo^zances  should  be  broncbt  in  the  original  court  in  which  the  same  were 

taken,  where  the  bail  all  rteide  in  the  county, 
Thi%  court  has  jurisdiction,  but  it  is  more  fit  and  proper  that  the  original  court  should 

•zerdse  its  equitable  powers  which  are  expressly  given  to  it. 

Motion  hy  defendants  to  set  aside  declaration  and  subsequent  proceed^ 
ingsfoT  irregularity, — Backman  and  Miner,  the  defendants,  entered  into 
a  recognizance,  as  bail  for  one  Allen,  at  the  Schenectady  general  ses- 
sions in  March  last.  Subsequently  the  district  attorney  of  Schenectady 
commenced  an  action  of  debt,  in  this  courts  against  the  defendants,  as 
bail  on  their  recognizance;  both  defendants  residing^  and  having  for 
many  years  resided  in  Schenectady  county. 

Jambs  Fuller,  Defls  Counsel.  James  Fuller,  Dejts  Atty. 

P.  Potter,  Counsel  Jor  People.  P.  Potter,  List.  Atty. 

It  ixras  insisted  on  the  part  of  defendants,  that  the  action  of  debt 

against  bail  must  be  brought  in  the  same  court  in  which  the  original  suit 

was  commenced,  unless  the  bail,  or  one  of  them,  resides  out  of  the  county; 

in  X¥hich  case  they  may  be  sued  in  this  court,  although  the  original  suit 

iras  in  the  court  of  common  pleas.     9  Johns.  Rep.^  80;  7  do,  318;  and 

that  the  defendants'  remedy  was  by  motion,  13  Wend.y  33;  1  Hilly  604; 

3  Hiilf  558;    13  Johns.y  424.    That  the  common  pleas  have  equity 

powers  in  the  matter  of  recognizances  given  to  them  by  statute,  2  jR.  jS^., 

p.  399,  §  37,  which  do  not  belong  to  this  court,  and  are  therefore  best 

qualified  to  decide  the  matter  or  to  dictate  terms.     1  Hilly  604;  3  Hilly 

558.      On  the  part  of  the  people  it  was  insisted,  that  the  2  R.  S.y  398, 

§  2B9  provides  that  the  district  attorney  of  the  county  shall  prosecute  the 
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same  by  action  of  debt  for  the  penalty,  and  the  proceedings  and  plead- 
ings shall  in  all  respects  be  as  in  personal  actions,  for  the  recovery  of 
any  debt.  This  statute  changed  the  law  of  1818,  Session  Laics,  p.  307, 
§  7,  which  authorized  the  collection  of  fines  and  recognizances.  Execu- 
tion  can  not  now  be  issued  upon  recognizances,  they  must  be  sued  io  an 
action  of  debt,  12  Wend.y475;  and  the  Supreme  Court  have  jurisdictioo, 
4  Wend.y  387,  People  vs.  Blackman^  17  Wend.^  252.  If  this  court  have 
jurisdiction  there  is  no  apparent  irregularity. 

Beardslet,  Justice. — Both  the  defendants  reside  in  Schenectady  county. 
The  original  court  has  equitable  powers  expressly  given  to  it  by  statute, 
which  is  expressly  prohibited  by  any  other.  I  do  not  deny  but  vrhat. 
this  court  has  jurisdiction,  but  it  will  not  exercise  it  because  it  is  incon- 
venient;  it  is  more  fit  And  proper  that  the  original  court  should  exercise 
the  equitable  power  thrown  upon  it;  it  is  inconvenient  for  this  court, 
and  there  is  no  special  reason  why  it  should,  as  where  the  party  lives 
out  of  the  county. 

Motion  must  be  granted. 


The  People  ex  rel.  Daniel  Griffin  vs.  The  Judges  of  the  New  Yobk 

Common  Pleas. 

Notice  of  motion  for  a  mandamiu,  should  not  ask  for  costs. 

Motion  for  a  mandamus  to  the  defendants. — This  motion  was  on  affi- 
davits and  notice;  the  notice  asked  for  costs.  After  argument  on  the 
merits,  it  was  denied;  and  costs  given  against  the  relator,  for  the  reason 
that  he  asked  costs  in  his  notice. 

A.  Thompson,  Relator^s  Counsel.  A.  M.  Burt,  Relator^s  My- 

Wm.  H.  Bell,  Defts  Counsel.  Bell  and  Coe,  Defls  Mys» 


William  Pease  vs.  Hiram  S.  Blossom  and  Lee  T.  Rowley. 

The  venne  will  be  changed  to  the  county  where  it  appears  the  caase  of  action  arose  aa4 
the  witnesses  are  required,  although  the  opposite  party  may  swear  to  a  greater  sub- 
her  of  witnesses  to  retain  the  venue. 

Motion  by  defendants  to  change  the  venue. — This  was  a  motion  by 
defendants  to  change  the  venue  from  the  city  and  county  of  New  York 
to  the  county  of  Washington,  on  eleven  witnesses.  The  action  vras 
brought  on  a  promissory  note,  and  the  cause  of  action  arose  in  Washing- 
ton county.    The  defendants  alleged  that  there  was  no  consideration  (or 
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part  of  the  amount  of  the  note,  and  gave  the  facts  and  circumstances 
upon  which  they  should  rely  to  prove  a  failure  of  consideration,  and  for 
which  they  should  want  the  witnesses.  On  the  part  of  the  plainti£f  it 
appeared  that  one  John  Abbott,  of  the  city  of  New  York,  was  the  real 
plaintiff  in  the  cause;  that  Pease  was  his  agent  and  took  the  note  in  his 
own  name,  but  it  was  the  property  of  Abbott;  that  Pease  had  informed 
him,  Abbott,  that  the  facts  and  circumstances  mentioned  by  defendants 
as  having  made  a  part  of  the  consideration  of  the  note,  did  not  enter  in- 
to the  consideration,  and  formed  no  part  thereof;  that  issue  was  joined, 
and  the  cause  noticed  for  trial  at  the  New  York  September  circuit;  and 
if  the  venue  should  be  changed,  there  would  be  no  opportunity  to  try  it 
before  June  next  Plaintiff  Abbott  swore  to  fourteen  witnesses  residing 
in  New  York  and  Kings  counties,  as  material  for  him  on  the  trial,  &c. 
O.  F.  Thompson,  Defts  CotmseL  J.  W.  &  O.  F.  Thompson,  Defts  .SUys. 
R.  H.  Shannon,  Plffs  Cotmsel.        R.  H.  Shannon,  Plffs  AUy. 

Beabdsley,  Justice.  —  Thought  the  motion  should  be  granted.  l}ie 
cause  of  action  arose  in  Washington  county,  and  the  defendants  allege 
a  failure  of  part  of  the  consideration  of  the  note,  and  state  that  their 
ivitnesses  will  be  necessary  to  prove  that  I  am  unable  to  see  the  materi- 
ality of  the  witnesses  on  the  part  of  the  plaintiff,  residing  in  New  York 
and  Kings;  the  note  was  given  in  Washington  county  and  it  appears 
that  the  proof  required,  will  be  in  Washington  county. 

Motion  granted,  and  cause  referred. 


Frederick  J.  Barnard,  et  al.  vs.  Charles  A.  Darling. 

The  affidavit  of  the  amount  due  by  the  condition  of  a  bond,  on  judgment  by  confei- 

gion  need  not  be  filed. 
A  'wrong  endorsement  on  an  execution  is  not  ground  for  setting  aside  proceedings, 

-where  the  execution  has  been  returned  nvUa  bona, 

JMotion  hy  defendants  to  set  aside  judgment  and  executiony  fyc. — This 
-was  a  judgment  on  bond  and  warrant  of  attorney:  the  motion  was  made 
on  the  ground,  that  no  affidavit  of  amount  due  by  ihe  condition  of  the 
bond  was  filed,  and  that  a  wrong  endorsement  upon  the  execution  was 
made,  it  being  endorsed  for  a  larger  sum  to  be  collected,  than  was  due 
by  the  condition  of  the  bond.  It  appeared  that  the  execution  was 
returned  nulla  bona. 

C.  P.  Collier,  Defls  Counsel.    Collier  and  Elmendorf,  BeflsMlys. 

Otis  Allen,  Plffs  Counsel.         Allen  &  Hastings,  Plffs  Attys. 
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Beirdslby,  Justice. — It  is  not  necessary  that  the  affidavit  of  the 
amount  due  by  the  condition  of  the  bond,  should  be  filed.  The  execution 
is  returned  nvlla  bona^  and  the  wrong  endorsem^t  on  it  is  not  a  suffi- 
cient ground  to  set  aside  the  proceedings  now. 

Motion  denied  with  costs. 


Mortimer  Liyingston,  et  al.,  vs.  George  S.  Hices. 

A  declaration  in  ejectment  served  with  the  ordinary  notict  to  plead  iil  tweniy  dcyt, 
after  lervice  is  not  sufficient.  The  statute  must  be  strictly  complied  with  in  conn 
mencing  actions  of  ejectment. 

The  irregularity  being  a  matter  of  substance,  the  objection  of  laches  (one  term  haviog 
passed)  will  not  lie. 

Motion  hy  defendant  to  $et  aside  default  and  subsequaiU  froeeedings 
in  action  of  ejectment^  for  irregvlarity. — ^This  motion  was  made  upon 
the  ground  that  no  rule  to  plead  was  entered  or  notice  served  that  decla- 
ration would  be  filed,  on  a  particular  day  in  term  and  rule  entered. 

The  notice  endorsed  on  the  declaration  was  the  usual  notice  to  plead 
in  twenty  days,  after  service,  &c. 

•  _ 

T.  SiftiTH,  Defls  Counsel.  Smith  and  Taylor,  Defis  Mtys. 

A.  Taber,  Plffs  Counsel.  A.  Wager,  Plffs  Mty. 

Plaintiffs'  counsel  insisted  that  as  the  party  had  notice  of  the  irregu- 
larity on  the  papers  when  declaration  was  served,  April  6,  1845,  he  had 
been  guilty  of  laches  in  not  making  his  motion  at  June  Special  Term. 

Beardsley,  Justice. — ^The  statute  prescribes  the  mode  of  commencing 
actions  of  ejectment,  which  has  not  been  complied  with.  The  defend- 
ant was  not  bound  to  presume  plaintiffi  would  go  on  and  take  judgment 
The  proceedings  were  clearly  irregular  and  must  be  set  aside  with  costs. 

Rule  accordingly. 


Edward  Clark  vs.  John  Jewett  et.  al. 

Where  a  party  makes  a  case  and  gires  notice  of  argnment  before  the  circuit  jodge, 
but  serves  no  copy  case  before  argument,  the  opposite  party  appearing  for  the  aipi- 
roent  and  decision  being  made  in  his  fiivor,  no  one  appearing  on  behalf  of  the  psffty 
moving,  an  appeal  from  the  circuit  judge  subsequently,  by  the  moving  party,  will  be 
set  aside. 

Motion  by  ptaintiff  to  set  aside  defendant's  appeal  from  circuit  judge. — 
The  plaintiff  moved  on  the  ground  that  no  copy  case  made  by  defendant 
was  served  before  the  day  of  argument,  before  the  circuit  judge,  and  that 
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00  one  appeared  at  the  time  of  the  argament  on  the  part  of  the  defend- 
ants, according  to  the  notice.  The  plaintiff  having  taken  judgment  by 
de£iult  on  filing  decision  of  circuit  judge.  The  plaintiff  also  gave  notice 
that  inasmuch  as  the  object  of  this  motion  was  to  bring  the  cause  to  a 
close,  the  court  would  be  asked  that  the  costs  of  the  motion  abide  the 
event  of  the  suit. 

John  Van  Buren,  Plffs  Counsel.  Van  Buben  &  Ostrander,  Plffs  Jittys* 
A.  Crist,  Defts  Counsel.  A.  Crist,  Defis  Atty. 

Beard6lby,  Justice. — Granted  the  motion,  without  costs. 


Albert  T.  Dunham  vs.  John  Van  Arnum. 

A  defendant  will  be  let  in  to  plead  and  defend  on  terms,  after  judgment,  where  it  ap- 
pears he  made  a  mistake  in  the  number  of  days  he  had  to  plead  in,  he  swearing  to 
merits. 

Motion  by  defendani  to  set  aside  default  and  subsequent  proceedings. — 
He  defendant  alleged  that  in  consequence  of  the  word  ^^  twenty"  in  the 
notice  to  plead,  endorsed  on  the  copy  declaration  served,  being  obliterat- 
ed^  he  mistook  it  for  ^^  thirty/'  and  supposed  he  had  thirty  days  to  plead, 
not  being  acquainted  with  the  rules  and  practice  of  the  court.  It  was  his 
intention  to  defend  the  suit,  being  an  action  of  assault  and  battery,  where- 
in  the  plaintiff  had  executed  a  writ  of  inquiry  by  default,  and  perfected 
judgment  for  f  500  damages,  besides  costs — had  employed  an  attorney, 
who  had  applied  to  plaintiff's  attorney  to  waive  the  default  on  payment 
of  his  taxable  costs,  and  pleading  issuably,  which  plaintiff's  attorney  de- 
clined doing  on  consulting  his  client,  as  he  said  the  plaintiff  was  unwil- 
ling to  open  the  default.    Defendant  swore  to  merits. 

Plaintiff  showed,  that  his  attorney  saw  defendant  a  few  days  after 
judgment,  and  defendant  told  him  the  reason  he  did  not  plead  was,  that 
he  omitted  to  make  a  memorandum  of  the  time  when  the  declaration  was 
serred  on  him;  he  knew  he  had  twenty  days  time  to  plead,  but  thought 
only  fifteen  had  expired. 

J.  Holmes,  Defts  Counsel.  C.  E.  Mather,  De/ts  Atty. 

H.  JL  Palmer,  Plffs  Counsel.  H.  L.  Palmer,  Plffs  AUy. 

Seardsley,  Justice. — Granted  the  motion,  the  defendant  to  plead  issu- 
ably in  five  days  and  pay  costs  of  default  and  subsequent  proceedings  in- 
clucling  $7  cost  of  opposing  motion  within  ten  days  after  retaxation  on 
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Stephen  C.  Ltnes,  et  al.  ts.  Alfheus  Noble,  et.  a1. 

Aa  amendment  to  a  bill  of  exceptions  will  be  allowed  on  terms,  where  the  canae  haa 
been  submitted  and  decided;  it  appearing  by  such  decision  that  the  true  state  of  the 
cause  could  not  be  ascertained  by  the  bill  of  exceptions  as  submitted. 

Motion  by  plaintiff's  to  vacate  a  rvle  denying  a  new  trial  in  this  cause 
and  for  leave  to  add  the  pleadings  therein  to  the  bill  of  exceptionsr^The 
circuit  judge  on  the  trial  non<«uited  the  plaintiffi;,  they  took  exceptions, 
which  were  settled  by  agreement  between  the  attorneys  for  the  respect- 
ive parties.  At  the  last  January  term  the  cause  was  submitted,  and  a 
new  trial  denied:  no  opinion  was  given  by  the  court,  but  the  following 
endorsement  was  made  upon  the  papers  by  Mr.  Jastice  Jewett,  to  wit, 
'^  It  does  not  appear  by  the  bill  of  exceptions  what  the  issue  was,  nor 
what  the  parties  tried,"  a  similar  entry  was  made  in  the  rule  denying  a 
new  trial. 

The  plaintiff  moved  that  the  pleadings  be  added  to  the  bill  of  excep- 
tions, to  remedy  the  defect 

The  defendant  insisted  that  the  pleadings  never  form  any  part  of  a  bill 
of  exceptions,  but  the  objection  should  be  so  stated  and  the  exception  so 
taken  as  to  show  what  the  question  is,  that  the  plaintiffs'  course  would  be 
new  practice,  that  it  is  too  late  after  argument  and  decision;  when  the 
bill  of  exceptions  is  sealed,  both  parties  are  concluded  by  it,  3  Dallas^  38, 
Bui.  Jf.  P.,  316,  Graham's  Practice,  2d  ed.  328. 

W.  F.  Allen,  Plffs  Counsel.  R.  H.  Martin,  Plffs  JlUy. 

A.  Tabeb,  Defts  Counsel.  N.  Bennett,  Defis  .My. 

Beardslet,  Justice. — Granted  the  motion  on  payment  of  costs  of  bill 
of  exceptions  and  subsequent  proceedings,  and  seven  dollars  costs  of  op- 
posing motion. 


James  Platt  et.  al.  vs.  Christian  I.  Burcsle. 
The  CoBfMERciAL  Bank  of  Osweoo  vs.  The  Same. 

A  delay  of  five  years  in  the  collection  or  return  of  an  execution  by  a  sheriff  who  haa 
levied  upon  personal  property,  anil  left  it  in  possession  of  defendant,  held  fatal,  oa  a 
motion  for  payment  over  of  the  proceeds  of  the  same  property,  sold  on  an  execuliosi 
issued  within  a  few  months.    Such  a  case  is  a  proper  one  for  a  jury. 

Motion  by  plaintiffs  in  the  first  cause  for  an  order  directing  the  sheriff 
of  OswegOy  to  pay  over  to  them,  on  their  execution,  the  moneys  in  his 
hands,  collected  in  the  second  cai^e.— Judgment  in  the  first  cause  was 
docketed  January  13, 1840,  on  bond  and  warrant  of  attorney.    On  tlie 
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23d  January,  1840,  an  execution  was  issued  to  the  sheriff  of  Oswego 
county,  who  levied  the  same  within  a  few  days  thereafter  on  defendant's 
personal  property,  and  took  a  schedule,  and  informed  plaintiff's  attorney 
thereof,  and  also  that  the  property  was  claimed  by  one  Seitz  on  a  mort- 
gage. One  Luce  had  previously  levied  on  a  portion  of  the  same  property, 
which  was  also  claimed  by  Seitz;  a  writ  of  replevin  was  brought  by 
Seitz  against  Luce,  for  the  property,  which  is  yet  undetermined;  which 
the  sheriff  gave  as  a  reason  why  he  left  the  property  in  the  defendant's 
possession,  supposing  that  when  the  replevin  suit  was  decided,  it  would 
determine  in  whom  the  title  of  the  property  belonged.  In  June,  1846, 
one  James  Brown,  who  had  become  assignee  of  the  plaintiff  to  the  judg- 
ment in  the  second  cause,  issued  an  execution  and  levied  upon  a  portion 
of  the  same  property  levied  upon  in  the  firet  execution,  which  was  sold  at 
sheriff's  sale  in  July,  1845. 

The  plaintiffs  in  the  first  cause  elected  to  make  an  application  to  this 
court  to  have  the  proceeds  applied  on  their  execution  instead  of  seizing 
the  property  in  the  sheriff's  hands  and  selling.  It  was  admitted  by  the 
papers  that  the  property  had  always  remained  in  the  possession  and  use 
of  the  defendant,  and  was  fully  denied  by  the  plainti£&  in  the  first  cause, 
and  also  the  sheriff  who  levied  their  execution,  that  any  instruction  or 
direction  was  given  to  delay  the  collection  of  the  execution,  or  any 
consent  that  the  property  might  remain  in  possession  of  the  defendant, 
either  directly  or  indirectly. 

W.  F.  Allen,  Counsel  moving.  Duer  &  Babcock,  Mtys  moving. 

M.  T.  Reynolds,  Counsel  opposed.     J.  Brown,  ^tty  opposed. 

Beahdsley,  Justice. — Denied  the  motion  on  the  ground  that  a  delay  of 
five  years  was  too  much ;  it  was  a  proper  case  undoubtedly  for  a  jury. 

Motion  denied,  with  costs. 


John  P.  Young  vs.  Petee  Arnbt. 

aflldaTit  for  motion  to  change  the  venue,  should  state  that  each  and  every  of  the 
witnesses  are  material  ^.,  and  also  that,  without  whose  testimony  and  the  testimony 
of  each  and  every  of  them  he  can  not  safely  proceed,  ^c. 

Motion  by  defendant  to  change  the  venue. — An  objection  was  taken  to 
e  affidavit  upon  which  defendant  moved,  that  it  was  not  repeated  in 
affidavit  that  "  each  and  every^*  of  the  witnesses  were  material  to 
defence,  &c.    That  part  of  the  affidavit  to  which  objection  was  made 
4l  as  follows,  (after  naming  the  witnesses)  ''  are  each  and  every  of 
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tbem  material  witnesses  for  this  deponeDt  on  the  trial  of  said  cause  as  be 
is  advised  by  his  said  counsel  and  helieyes,  without  whose  testimony  and 
the  testimony  of  each  of  them  he  can  not  safely  proceed,  &c." 
L.  Benedict  Jr.,  Defis  Counsd.    H.  K.  and  L.  W.  Jerome,  Defts  My9. 
M.  T.  Reynolds,  Plffs  Ccunsel.     Sacu  and  Davis,  Plffs  AUys. 

Plaintifis  counsel  insisted  that  the  affidavit  should  have  read;  ^  with- 
out whose  testimony  and  the  testimony  of  each  and  every  of  them,  &c." 
3  Wend.y  19  Wend. 

BEARDSLEY,'ijustice. — ^Thc  affidavit  does  not  seem  to  come  within  the 
rule,  in  that  respect    Motion  denied,  with  costs,  without  prejudice. 


Timothy  Sabin  vs.  Wyllys  Amesl 

When  tH«re  it  reMon  to  beliere  then  iam  been  oolliition  on  the  pert  of  a  detaduit  to 
keep  beck  important  testimony  of  the  plaintiff  at  the  circuit,  motion  for  jndf  meat  ai 
in  case  of  non*suit  for  not  trying  the  cause,  will  be  denied,  with  costs. 

Motion  by  defendant  for  judgment  as  in  case  of  non^suUf  ofUr  HifU' 
lotion  to  try  at  the  Delaware  circuit. — ^This  was  an  action  for  libel,  the 
letter  containing  the  libel,  was  written  by  Ames  the  defendant  in  the 
name  of  the  firm  of  Ames  &  Rood,  to  one  Gilbert;  the  plaintiff  procured 
a  copy  of  the  letter  from  Gilbert,  and  several  weeks  before  the  circuit 
subpcBnaed  Gilbert  with  a  subpoena  duces  tecum  to  produce  the  original 
letter  on  the  trial.     Gilbert  informed  plaintiff  that  the  letter  had  been 
delivered  to  defendant  Ames.     The  plaintiff  immediately  notified  de- 
fendant and  his  attorney  to  produce  the  letter  on  the  trial,  or  that  parol 
evidence  would  be  given  of  its  contents.    Plaintiff  then  subpoenaed  his 
witnesses  and  attended  the  circuit  intending  to  try  the  cause.     The  de- 
fendant Ames  at  the  circuit  informed  plaintiff  that  previous  to  his  re<^iv- 
ing  notice  to  produce  the  letter  on  the  trial,  his  partner  Rood  took  the 
letter  and  refused  to  give  it  up  to  him,  and  that  Rood  was  then  in  the 
city  of  New  York. 

P.  Caggeb,  Defis  Counsel.  Horace  Dresseb,  Defls  •SHy. 

R.  W.  Pegkuam,  Plffs  Counsd.  BowT<rE  and  Crippen,  Plfs  .Attys, 

Plaintiff  insisted  that  the  change  of  possession  of  the  original  letter 
was  a  trick,  to  avoid  its  production  on  the  trial  at  the  circuit,  and  in 
consequence  thereof,  it  was  too  late  for  him  to  procure  the  testimony  of 
Rood  at  the  circuit,  or  his  refusal  to  attend,  so  that  parol  evidence  could 
be  given  of  its  contents. 

BsA&nttLST,  Justice. — Denied  the  niotion,  with  costs,  for  that 
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John  D.  Clute  ts.  Hibam  Parker. 

A  motion  imdo  under  the  new  rules,  on  an  irregularity  which  occurred  under  the  old 
mlee,  costs  of  the  motion  according  to  the  old  rules  will  be  allowed.  The  6 let  new 
rale  does  not  apply  in  such  a  case. 

Motion  by  defendant  to  set  aside  capias  for  irregularity. —  This  was  a 
motion  to  set  aside  the  capias  issued  in  this  cause,  on  the  ground  that  it 
was  tested  in  the  name  of  Samuel  Nelson,  Esq.,  Chief  Justice,  the  first 
Monday  of  May  1845;  whereas,  at  that  time,  Greene  C.  Bronson,  Esq., 
was  chief  justice. 

L.  Benedict  Jr.,  Defts  Counsel  T.  J.  Glover,  Defis  Atty. 

J>.  Wright,  Plffs  Counsel.  G.  A.  Halsey,  Plffs  My. 

It  was  objected  by  plaintiff's  counsel,  to  payment  of  costs  of  this  mo- 
tion, that  it  was  made  since  the  new  rules  went  into  operation,  and  was 
made  merely  for  the  costs. 

It  was  answered  that  the  writ  was  issued  under  the  old  rules;  and  the 
error  having  occurred  under  them,  they  should  govern  as  to  costs  :  that 
the  61st  new  rule  did  not  apply. 

Beardsley,  Justice — Decided  that  the  old  rules  must  control  the  costs, 
and  allowed  the  writ  to  be  amended  nunc  pro  tunc,  by  inserting  the  name 
of  the  chief  justice;  the  plaintiff  to  pay  ten  dollars  costs  of  the  motion. 


Thoxas  McDowell  et  al.  plfis  in  error,  vs.  Leonard  Appleby,  deft  in  error. 

An  attorney  has  no  lien  for  costs,  for  bringing  a  writ  of  error  where,  in  the  progress  of 
the  writ  of  error,  the  plaintiffs  in  error  settle  the  suit  with  the  attorney  for  the  defen- 
dant in  error,  and  discharge  the  proceedings;  the  attorney  subsequently  goes  on  and 
enters  judgment  for  costs  on  the  writ  of  error,  having  had  notice  of  the  settlement  at 
the  time  it  was  made.    Judgment  on  the  writ  of  error  will  be  set  aside  with  costs. 

Motion  by  defendant  in  error  to  set  aside  judgment  and  subsequent  pro-* 
ceedings  with  costs. — R.  Manning,  attorney  for  plaintiffs  in  error,  brought 
SL  writ  of  error  upon  a  judgment  obtained  against  them  in  the  superior 
court  of  the  city  of  New-York,  on  the  2d  October,  1843.    On  the  4th 
X>ecember  following,  E.  W.  Stoughton,  attorney  for  defendant  in  error, 
received  notice  of  the  bringing  the  writ  and  filing  the  bond,  &c.,  from 
Jkf  auning.     On  the  6th  of  the  same  December,  McDowell  paid  the  judg- 
ment upon  which  the  writ  of  error  was  brought  to  Appleby  the  defendant 
icK  error,  and  executed  an  agreement  to  pay  all  costs  on  the  writ  of  error; 
and  stipulated  that  no  writ  of  error  should  thereafter  be  brought  on  the 
Judgment,  either  by  himself  or  the  other  plaintiff  in  error.     On  the  29th 
t^he  same  December,  Hunt,  the  other  plaintiff  in  error,  who  was  surety 
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for  McDowell  on  the  bond  upon  which  the  judgment  was  obtained,  gave 
his  consent  in  writing  to  the  settlement  made  by  McDowell,  and  that  do 
writ  of  error  should  thereafter  be  brought  on  the  judgment,  and  requested 
a  discontinuance  of  this  writ  of  error  :  at  the  same  time,  Stoughtoa 
executed  and  delivered  to  him  a  satisfactionof  the  judgment  against  him 
and  McDowell.  On  the  21st  of  the  same  December,  Stoughton  serred 
on  Manning  copies  of  the  stipulation,  and  requested  Manning  to  enter  a 
rule  to  discontinue  the  suit  on  the  writ  of  error,  which  Manning  declined 
doing  unless  his  costs  were  paid;  and  Manning,  on  the  11th  June  1845, 
served  en  Appleby,  defendant  in  error,  a  notice  not  to  pay  the  costs  to 
the  plaintiff  in  error,  as  he  had  a  lien  thereon  to  the  full  amount  Man- 
ning went  on  and  entered  judgment  on  the  writ  of  error  in  May  1845, 
reversing  the  former  judgment  with  costs. 

John  N.  Taylor,  Defts  Counsel.         E.  W.  Stoughton,  Defts  My> 
G.  J.  R.  BowDOiN,  Plffs  Counsel.         R.  Manning,  Plffis  Atty. 

Manning,  attorney  for  plaintiffs,  alleged  that  McDowell  was  insolvent, 
and  that  it  was  a  collusion  between  plaintiffs  in  error  and  Stoughton  to 
defraud  him  of  his  costs;  but  insisted  that  their  agreement  to  discontinue 
the  writ  of  error  did  not  render  the  transaction  valid  as  against  their  at- 
torney's claim:  that  he  had  notified  Stoughton  he  should  disregard  any 
settlement,  unless  his  costs  were  paid. 

Beardslet,  Justice.  —  The  attorney  had  no  lien  for  costs  :  he  had 
nothing  to  have  a  lien  upon;  there  was  no  lien.  The  motion  must  be 
granted  with  costs.    Rule  accordingly. 


Edwin  R.  Alberti  et  al.  vs.  Daniel  R.  Peck,  imp'd,  &c. 

A  proper  affidavit  of  merits  must  be  made  for  the  motion,  where  defendant  seeks  to  be 
reUeved  on  terms  from  a  default. 

Motion  by  Defendant  Peck  to  set  aside  default  and  subsequent  proceed' 
ings  for  irregularity. —  The  suit  was  brought  19th  February  1845,  on  an 
acceptance,  with  notice  that  it  was  the  sole  cause  of  action.  PJaintift 
were  non-residents.-  8th  March,  defendant  served  order  requiring  plain* 
tiff  to  file  security  for  costs,  with  stay  of  proceedings;  and  that  defendant 
have  thirty  days  from  the  receipt  of  notice  of  the  filing  security  for  costs, 
to  plead.  26th  March,  security  for  costs  filed,  and  notice  thereof  mailed 
at  New-York,  directed  to  defendant's  attorney,  at  Clarkson,  Monroe  co.; 
which  defendant's  attorney  did  not  receive  until  30th  April,  by  reason 
of  his  being  absent  from  home.    3d  May,  default  was  entered.     On  the 
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6th  May  plea  was  served  withotd  any  cffidavU  of  merits.  On  the  9tb, 
an  affidavit  of  merits  was  offered,  which  was  refused  by  plaintiff's  attor- 
ney,  unless  the  defendant  would  disclose  the  real  defence  by  which  he 
would  abide. 

M.  T.  Reynolds,  Defls  Counsel.  S.  B.  Jewett,  Defts  Jtty. 

J.  V.  L.  Prdyn,  Plffs  Counsel.  T.  Sedgwick,  Plffs  Atty. 

There  was  no  affidavit  of  merits  made  for  the  motion,  accompanying 
the  moving  papers.  Defendant  relied  upon  the  affidavit  of  merits  made 
by  the  attorney,  which  was  served  with  the  plea. 

Beabdslet,  Justice. — Denied  the  motion,  on  the  ground  that  there  was 
not  proper  affidavit  of  merits,  nor  any  excuse  shown  why  one  was  no^ 
made  by  Peck  the  defendant.  The  default  was  regular,  and  he  would 
have  let  in  the  defendant,  on  terms,  if  proper  affidavit  had  been  made. 

Motion  denied  with  costs. 


Chables  Medburt  vs.  The  Butternuts  and  Sherbourne  Turnpocb 

Company. 

Cotts  of  witnesses'  fees  attending  the  circuit  in  good  faith,  will  be  taxed  and  aUowed 
notwithstanding  the  objection  that  they  are  interested  as  parties  to  the  suit. 

Where  a  party  moving  for  retaxation  of  costs,  asks  costs  in  his  notice,  he  must  pay 
.costs  for  that  reason. 

Motion  by  plaintiff' for  retaxation  of  defendants'  costs, — ^This  was  a 
motion  made  in  March  last  for  a  retaxation  of  defendants'  bill  of  costs, 
and  was  referred  back  to  the  taxing  officer  to  retax  it  as  to  witnesses' 
fees,  and  to  report  to  the  next  special  term.  The  objections  were,  that 
the  persons  charged  as  witnesses,  were  interested  in  the  suit,  being 
stockholders  of  the  Turnpike  Company. 

It  was  answered  that  the  witnesses  were  material  and  necessary,  and 
attended  the  circuit  in  good  faith,  and  vsrould  have  been  released  on  the 
trial  if  objection  had  been  made  to  them  on  the  ground  of  interest. 

The  affidavit  of  their  attendance  in  good  faith  was  produced  to  the 
taxing  officer,  who  allowed  the  fees  of  all  except  one,  $3*28,  which 
-was  struck  out  for  the  reason  that  no  affidavit  of  his  travel  and  attend- 
ance was  produced.  The  plaintiff  in  his  original  notice  of  motion 
asked  for  costs. 

S.  Stevens,  Plffs  Counsel.  H.  O.  Southwobth,  Plffs  Atty. 

N.  Hill,  Jr.,  Defls  Counsel.  H.  Bennett,  Defts  Atty. 

Bbardslet,  Justice. — Ordered  that  $3*28  mentioned  in  the  report  of 
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the  taxing  officer  be  stricken  from  the  bill  as  orip^inally  taxed,  and  as 
the  plaintiff  in  his  notice  of  motion  asked  for  costs,  ordered  that  he 
pay  seven  dollars  costs  for  opposing  the  motion.    Rule  accordingly. 


Abram  Goodenow  vs.  Van  Vecbten  Liying6ton  et  aL 

Taxation  of  Costs, 

On  a  motion  to  change  the  venue,  where  the  nanal  rale  u  entered,  ieiitid:  tht  eo^ 
of  opposing  the  motion  abides  the  event,  and  are  taxable  in  the  general  ootts  of  the 
canae. 

Witnesses^  fees  for  attendance  before  a  commissioner  to  take  foreign  testimony  are  not 
allowed ;  the  commissioner  is  not  a  court  or  officer  within  the  meaning  of  the  statute. 

Services  rendered  under  the  act  of  1840,  and  not  taxable  under  that  act,  may  be  al- 
lowed and  taxed  under  the  amendatory  act  of  1844,  if  the  same  aervioes  are  pro- 
vided for  in  the  act  of  1844,  and  the  cottM  are  taxed  nnee  the  act  pf  1844  «si 
passed,     (See  the  following  case  appended  in  a  note.) 

Motion  by  defendants  for  relaxation  of  plaintiff  ^s  bill  of  corf*.— The 
bill  of  costs  in  this  cause  was  taxed  by  William  Seymour,  Esq.,  Supreme 
Court  Commissioner,  Binghamton,  N.  Y.,  on  written  objections  made  by 
defendant's  attorneys  to  items  marked  and  numbered  on  the  copy  bill. 

§  1st.  Copy  J^Tarr  for  Sheriff  to  return, 1*25 

^  2d.  Counsel  perusing  and  amending  JVdrry  (being  special)    ftOO 
The  suit  was  commenced  by  declaration  in  March  1843,  and 
was  insisted  it  was  therefore  not  taxable. 

§  3d.  Draft  interrogatories  under  second  order, 2"60 

It  was  objected  there  was  but  one  order.  It  was  answered,  that 
in  consequence  of  defendants'  attorneys  not  settling  the  first 
interrogatories  according  to  agreement^  the  foreign  witnesses 
were  procured  at  the  circuit  personally.  Afterwards  other 
witnesses  were  included  in  the  commission,  and  other  and  difftf- 
ent  interrogatories  prepared  and  settled. 
§  4th.  Copy  int.  to  serve,  $1.  Do.  to  attach  to  commission,  $L  ^'00 
Same  objections  as  last. 

§  6th.  Counsel  perusing  and  amending  2d  interrogatories, 2*00 

It  was  objected  that  there  was  one  charge  in  the  bill  for  the  same 
thing,  that  only  one  could  be  allowed,  that  there  was  but  one 
set  of  interrogatories  used,  and  only  one  commission  issued. 
The  answer  same  as  in  the  3d.  ' 

§  6th.  Obtaining  order  and  stipulation  for  2d  commission,  ^~     2*00 
It  was  objected  it  was  not  taxable,  and  there  was  no  such  service 
rendered.    Same  answer  as  in  3d. 
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§  7th.  I^e  ivhole  costs  of  November  circuity  1844,  (a  few  items 

were  struck  out  by  the  taxing  oflBcer) 3r37 

It  was  objected  that  they  were  not  chargeable  to  defendants:  the 
defendants  were  compelled  to  go  to  the  circuit  by  plaintiff, 
and  the  cause  was  not  tried  because  plaintiff  did  not  move  it  on, 
and  the  defendants  subsequently  moved  for  judgment  as  in  case 
of  non-suit,  which  was  granted,  with  leave  to  stipulate,  &c. 

^8th.  Clerk's  fees  entering  default^ - - - '26 

It  was  objected,  if  there  was  any  such  service  it  was  irregular,  and 
was  opened.  It  was  entered  after  plea  served,  and  opened  on 
motion  without  costs. 

§9tb.  Costs  of  defending  motion  to  change  venue ^ 7*00 

It  was  objected,  that  the  motion  was  denied  without  costs.    It  was 
answered,  that  the  rule  merely  said  denied^  without  saying  any- 
thing about  costs  ;  that  the  costs  abide  the  event. 
§10th.  Mtendance  of  4  witnesses  before  commissioner  2  days 

eachy - <^4-00 

Travel  of  same  in  JVew  York  60  miles  each, 9  60 

13-60 

It  was  objected  that  the  witnesses  were  examined  on  commission 
and  of  course  cQuId  not  have  been  •  examined  in  this  state. 
There  could  be  no  charge  for  travel,  and  if  there  could  be, 
there  would  be  no  charge  after  the  rates  prescribed  by  the  laws 
of  this  state. 
The  papers  showed  that  the  commission  was  executed  and  the  wit- 
nesses examined  in  the  city  of  Troy,  (without  mentioning  the 
state.) 
R.  W.  Peckham,  De/is  Counsel,      Mattison  &  Doolittle,  Defts  Mtys. 
P.  Caoger,  Plffs  Counsel.  A.  BntnsALL,  Plffs  Atty.  ' 

Beabdsley,  Justice. — Allowed  all  the  items  objected  to,  except  Nos.  7, 
8,  and  10,  which  were  stricken  out  under  the  objections.  The  2d  item, 
counsel  perusing  and  amending  narr,  was  allowed  upon  the  former  deci- 
sions of  this  court,  (one  of  which  is  appended  in  a  note.)  In  No.  10  it 
ygvBS  decided  that  witnesses  attending  before  a  commissioner  to  take 
fbreig'n  testimony,  could  not  be  allowed  fees,  as  the  commissioner  was 
not  a  c^urt  or  officer  within  the  meaning  of  the  statute. 

jfoSe, — ^THOMFflOR  vs.  Cbippsn  A]n>  Anothse.    Where  a  suit  was  commenced  in 

1843,  aad  determined  shortly  previous  to  the  amendatory  act  concerning  costs,  passed 

3f  ay  4,  1844,  (Session  Laws  of  1844,  p  402)  hut  the  prevailing  party  did  not  tax  his 

costs  until  after  the  act  had  taken  effect ;  hM^  that  its  provisions  were  to  control  the 

taxation,  though  items  not  allowed  by  the  act  of  1840  were  thus  rendered  taxable. 
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CoflTS.  This  suit  was  commenced  in  1843,  and  was  determined  in  favor  of  thede- 
fendanu  a  short  time  previous  to  the  act  of  May  4th,  1844,  (Sess.  L.  of  1844,  p.  402,) 
but  their  costs  were  taxed  afterwards. 

The  bill  contained  a  charge  for  ^'  Caunwel  attending  pr^ared  to  fry,'*  4«.  $3  ;  which 
was  objected  to,  but  allowed  hy  the  taxing  officer. 

/.  W.  Thompson,  for  the  plaintiff,  now  moved  for  a  retaxation,  insisting  that  no 
counsel  fee  was  allowable  for  a  circuit  at  which  the  cause  was  not  tried.  He  dted 
Ittick  vi.  Whitney,  (4  Hill,  54.) 

N.  HiU  Jr.  for  the  defendants  relied  upon  the  second  section  of  the  act  of  May  4th, 
1844,  which  expressly  allows  a  counsel  fee  for  attending  prepared  to  try  4^  He  con. 
tended  that  as  the  taxation  in  the  present  ^case  took  place  since  the  passage  of  the  act 
mentioned,  its  provisions  were  applicable,  notwithstanding  the  suit  was  determined 
before. 

Nelson^  Chief  Juttice. — ^Decided  that  the  charge  in  question  was  taxable.  MotioQ 
denied. 


Phineas  C.  Fish  ts.  George  Lton. 

A  motion  to  amend  declaration  by  changing  the  venue  (where  the  action  is  local)  will  be 
granted  on  terms,  after  issue  joined  and  there  hxf  been  circuits  passed  at  which  the 
cause  might  have  been  tried.  ('^  '^ 

Motion  by  plaintiff^  for  leave  to  amend  his  declaration  hy  changing 
the  venue. — This  was  a  local  action  (assault  and  battery)  which  arose  in 
the  city  and  county  of  New  York.  The  plaintiff  laid  the  venue  in  the 
county  of  Otsego.    Plea  general  issue. 

R.  W.  Peckham,  Plffs  Counsel.  W.  H.  Olin,  Plffs  Ally. 

N.  Hn^L,  jR.y  Defts  Counsel.  J.  R.  Flanagan,  Defts  Aity. 

The  plaintiff's  attorney  supposed  the  cause  might  be  tried  in  Otsego 
county,  and  there  being  one  important  witness  there,  belaid  his  venue  in 
that  county,  and  expected  that  if  defendant's  attorney  desired  to  change 
the  venue,  he  would  move  for  that  purpose.  And  also  supposed  that  he 
was  bound  to  demur  to  the  declaration,  as  it  appeared  upon  its  face,  that 
the  action  was  local.  The  plaintiff  not  having  done  either  he  conclud- 
ed the  defendant  intended  to  take  advantage  of  it,  by  non-suit  at  the 
trial.  Defendant  insisted  that  the  plaintiff  knew  the  action  was  local 
when  he  commenced  it :  he  should  have  amended  in  twenty  days.  The 
defendant  could  not  move  to  change  venue  in  local  action.  The  plaint- 
iff should  have  moved  in  June,  there  had  been  three  opportunities  to  try. 

Beardsley,  Justice. — Granted  the  motion,  as  follows:  defendant's  ple« 
to  stand,  but  if  he  elect  to  withdraw  it,  he  may  do  so  and  then  plaintiff 
to  pay  costs  of  that  plea,  or  he  may  plead  any  other  or  additional  plea, 
on  verifying  the  necessity  of  such  plea  to  his  defence  by  affidavit  Role 
accordingly. 


1845.]  Special  Term  Reports.  235 

Elbridge  6.  Cobb  ts.  Thomas  Robinson. 

Pl&intifi^s  attorney  liable  for  costs,  where  the  plaintiff  b  a  non-resident  and  no  security 
filed. 

Motion  hy  defendant  for  an  attachment  against  flaintiff^s  attorney  for 
non-payment  of  defendant's  costs  in  this  cause. — This  was  an  action 
commenced  by  bailable  capias,  for  assault  and  battery  on  board  of  a  ves- 
sel in  1844.  The  defendant  was  captain,  and  the  plaintiff  a  seaman; 
plaintiff  was  a  resident  of  the  state  of  Maine.  An  order  was  obtained 
that  plaintiff  file  security  for  costs,  which  was  served  on  plaintiff^s  attor- 
ney, and  not  complied  with.  At  a  special  term  of  this  court  subse- 
quently, an  absolute  order  for  security  for  costs  was  granted,  of  which  a 
copy  was  served  on  plaintiff's  attorney,  and  not  complied  with.  At  a 
subsequent  special  term  defendannt  moved  for  judgment  of  non  pros 
which  was  granted  unless  plaintiff  filed  security  for  costs  in  twenty  days, 
and  paid  costs  of  motion:  the  conditions  of  which  plaintiff  did  not  comply 
'with,  and  judgment  of  nonpros  was  entered  up;  costs  taxed,  served,  and 
demanded  of  plaintiff^s  attorney,  who  refused  to  pay. 

Cybus  p.  Smfth,  Defls  Counsel.  Cyrus  P.  Smith,  Defis  Atty. 

J.  F.  Robinson,  Plffs  Counsel.  J.  F.  Robinson,  Plffs  Jitty. 

Beaedslet,  Justice. — Granted  the  motion  that  plaintiff^s  attorney  pay 
defendant's  cost  on  demand,  or  that  an  attachment  issue. 


Nathan  Parce  vs.  Enos  S.  Halbebt,  (late)  sheriff  of  Chenango  county. 

An  action  lironght  against  a  sheriff,  under  sections  34,  35,  36  and  37,  of  title  fifth, 
chapter  6,  part  3  of  the  revised  statues,  (heing^  penalty  for  irregular  sale  of  real 
estate,)  the  declaration  al^  combining  counts  for  goods,  wares  and  merchandise  and 
money  counts,  and  the  defendant  obtains  judgment  for  costs;  the  plaintiff  is  liable  to 
imprisonment  on  a  ca.  sa.  upon  the  judgment. 

Motion  by  plaintiff  to  set  aside  ca.  sa.  for  irregularity  and  to  be  diS'- 

charged  from  imprisonment. — The  plaintiff  moved  on  the  ground  that 

the  ca.  sa.  purported  to  have  been  rendered  in  an  action  of  assumpsit 

and  in  an  action  founded  upon  contract,  and  therefore  he  was  not  liable 

to  imprisonment.    The  plaintiff  declared  against  the  defendant,  ^^  that 

defendant  v^as  indebted  to  the  said  plaintiff  in  the  sum  of  one  thousand 

dollars,  according  to  the  provisions  of  sections  34,  35,  36,  and  37  of 

title  5,  chapter  6  and  part  3  of  the  Revised  Statutes,  &c."  together  with 

m,    count  for  goods,  wares  and  merchandise,  and  money  counts.    The 

defendant  succeeded  on  the  trial  and  obtained  judgment  for  costs:  upon 

Trbich  a  ca.  sa.  was  issued,  and  plaintiff  imprisoned.  The  ca.  sa.  recited 
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the  sections  of  the  statute  referred  to,  and  also  that  the  plaintiff  on  the 
trial  introduced  proof  under  that  count,  in  the  declaration,  (being  the 
penalty  for  irregular  sale  of  real  estate.) 

M.  T.  Reynolds,  Plffs  Counsel.  John  Watt,  Plffs  My. 

D.  Wright,  DefU  Counsel.  Charles  A.  Thorp,  Defts  JUty. 

Beardsley,  Justice. — Decided  the  proceedings  to  be  regular,  and  the 
plaintiff  liable  to  imprisonment,  under  the  sections  of  the  statute  upon 
which  the  action  was  brought    Motion  denied  with  costs. 


Elijah  V.  Day  et  al.  vs.  Ezra  Beach,  and  another  cause. 

An  appeal  from  tazation  of  coats  should  be  made  before  the  coats,  of  taxtd^  are  paid 
and  settled.  * 

Motion  by  flaini^^s  aitomtyfor  relaxation  of  costs  in  each  cause. — 
An  agreement  was  made  between  the  respective  parties  to  settle  these 
causes,  and  one  of  these  conditions  was,  to  pay  plaintiff's  attorney  his 
taxed  costs  therein.  On  the  taxation  before  the  taxing  officer,  it  was 
objected  that  the  costs  of  November  circuit,  1844,  should  not  not  be 
allowed,  for  the  reason  that  plaintifi's  attorney  served  his  note  of  issue 
on  the  clerk  too  late,  and  the  causes  were  put  at  the  foot  of  the  calendar 
and  not  reached. 

Plaintiff's  attorney  answered  the  objection  by  showing  that  although 
such  was  the  fact,  the  clerk  had  agreed  to  put  the  causes  in  their  place 
on  the  calendar,  and  informed  the  circuit  judge  he  should  have  done  so, 
if  he  had  not  accidentaUy  left  the  notes  of  issue  where  they  were  not 
discovered  by  his  clerk,  who  made  the  calendar,  until  it  was  finished. 
The  circuit  judge  on  motion  of  defendant  refused  to  strike  the  causes 
from  the  calendar;  and  on  plaintiff's  motion  refused  to  put  them  in  their 
proper  place,  according  to  the  dates.  The  taxing  officer  struck  out  the 
costs  of  the  November  circuit  Plaintiff's  attorney  moved  for  a  retax* 
ation  or  to  be  allowed  the  costs  of  November  circuit  The  defendants 
showed  that  after  the  taxation  they  paid  and  settled  the  costs,  as  taxed, 
with  plaintiff's  attorney,  and  it  was  then  understood  that  it  was  a  foil 
and  final  settlement  between  them.  Plaintiff^s  attorney  at  that  time  not 
having  said  anything  about  an  appeal  from  the  taxation  of  the  costs. 

P.  Cagoer,  Pljfs  CaunseL  J.  6.  Lathrop,  Plffs  My. 

E.  S.  Warren,  De/ts  Counsel.  E.  S.  Warren,  Defts  My. 

Beardslet,  Justice. — ^Denied  the  motion  on  the  ground  that  the  costs 
were  settled  and  paid  previous  to  the  appeal  from  taxation. 
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Thbodoke  p.  Ballou  vs.  Orson  Vandemabk,  imp'd,  &c. 

A  defoMlani  in  oSmng  to  pay  coeto  to  hav«  the  priyilege  of  pleadiof^,  miut  otter  to  paj 
aU  the  costs  plaintiff  is  entitled  to. 

MoHon  by  defendant  to  require  'plaifdiff  to  accept  amended  fleas  served* 
—^Action  brought  on  a  promissory  note,  with  notice  it  was  the  only 
cause  of  action,  &c*  Defendant  served  plea  of  non-assumpsit,  verified 
by  affidavit,  and  two  special  pleas  in  bar,  concluding  with  a  verification 
without  any  affidavit.  The  two  last  mentioned  pleas  were  returned  by 
plaintiff's  attorney  for  the  reason  they  were  not  verified  by  affidavit,  that 
they  were  true  in  substance  and  matter  of  fact.  Afterwards,  aud  after 
the  time  for  pleading  had  expired,  defendant's  attorneys  offered  to  serve 
amended  pleas  in  bar  as  before,  duly  verified,  which  plaintiff's  attorney 
declined  to  receive  unless  his  costs  of  preparing  for  trial  were  paid  and 
defendant's  attorneys  should  take  short  notice  of  trial.  Defendants  at- 
torneys  agreed  to  accept  the  proposition  but  disagreed  as  to  the  amount 
of  costs  plaintiff's  attorney  was  entitled  to.  Plaintiff's  attorney  claim- 
ing the  costs  of  serving  notice  of  trial  and  inquest,  and  proof  of  such 
service,  subpoena  and  two  subpoena  tickets,  copy  pleadings  and  brief,  as 
having  been  performed  before  the  offer  of  the  amended  pleas.  Defend- 
ants attorney  offered  to  pay  notice  of  trial  and  inquest  only. 

P.  Cagoer,  Defis  Counsel.  Smith  &  Hobbt,  Defts  AUy. 

R.  W.  Peckham,  Plffs  Counsel.  R  J.  Richardson,  Plffs  Jlttys. 

Beardsley,  Justice. — Ordered,  that  on  payment  of  the  costs  of  pre- 
paring for  trial  at  the  next  Oneida  circuit,  including  brief  and  copy  plead- 
ings and  costs  of  opposing  motion,  the  last  pleas  stand  as  well  served  as 
af  this  day,  and  the  plaintiff's  notice  of  trial  to  stand  as  served,  at  his 
election,  notice  of  such  election  to  be  given  on  the  payment  of  the  costs. 


Amaziah  W.  Goff  vs.  Peter  B.  Anderson. 

Tlie  condltioiu  of  a  rule  for  judgment  as  in  case  of  non-suit,  unless  the  plaintiff  stipa* 
late  aiid  pay  costs,  4rc.,  should  he  strictly  complied  with  hy  plaintiff  wUhin  twenty 
days-.  He  can  he  relieved  afterwards,  only  on  terms. 

Motion  by  plaintiff  to  set  aside  judgment  entered  by  defendant  for 
judgmeid  as  in  case  of  non^suit. — A  motion  was  made  by  defendant  and 
an  order  obtained  at  Special  term  for  judgment  as  in  case  of  non-suit 
unless  plaintiff  stipulated  and  paid  costs.  The  costs  were  noticed  for 
taxation  and  taxed  on  the  last  day  for  complying  with  the  rule,  (twenty 
days)  both  parties  by  their  attorneys  appeared  on  the  taxation.  The 
day  after  taxation,  the  defendant's  attorneys  had  the  general  costs 


388  New  York  Supreme  Court  [Sept , 

of  the  cause  taxed,  and  judgment  as  in  case  of  non««uit  perfected.  The 
plaintiff  had  not  then  ofiered  to  pay  the  interlocutory  costs,  nor  stipulat* 
ed  to  try,  or  given  notice  of  appeal  from  taxation.  On  the  same  day  of 
entering  judgment,  and  in  the  evening  after  the  same  had  been  entered  at 
noon,  plaintiff  served  notice  of  motion  for  retaxation  of  the  interlocutory 
costs,  without  any  stay  of  proceedings;  about  a  week  afterwards  an  order 
to  stay  was  served.  Plaintiff  alleged  he  intended  in  good  faith  to  try  the 
cause. 

N.  F.  Waring,  Plffs  Counsel.  N.  F.  Waeing,  Plffs  AUys. 

N.  Hill,  Jr.,  Defts  Counsel.  Greene  &  Cooper,  Defts  JiUys. 

Beardslet,  Justice. — Granted  the  motion  on  payment  of  seven  dollars 
costs  of  opposing. 

•  John  Baker,  Jr.  vs.  George  Mount. 

ProceediDgs  on  a  judgment  and  execution  will  be  perpetually  stayed,  against  a  defend- 
ant, who  has  been  discharged  from  the  debt  under  the  bankrupt  law. 

Motion  hy  defendant  to  stay  perpetually  all  proceedings  on  the  judg* 
ment  and  execution  in  this  cause. — On  the  19th  Oct.,  1842,  defendant 
presented  his  petition  as  a  bankrupt,  and  was  discharged  on  the  20th  Feb., 
1843.  The  judgment  in  this  cause  was  obtained  against  him  previous 
to  his  discharge,  and  was  included  in  his  petition  as  a  debt  owing  by  htm 
at  the  time  of  presenting  his  petition.  The  plaintiff  issued  an  execution 
upon  the  judgment,  last  July,  which  was  levied  upon  defendant's  personal 
property. 

N.  Hill,  Jr.,  Defls  Counsel.  J.  T.  Hm)80N,  De/ls  Atty. 

R.  W.  Peukham,  Plffs  Counsel.  F.  S.  Kinney,  Plffs  JiUy. 

Beardslet,  Justice. — Ordered  that  all  proceedings  on  the  judgment 
and  execution  be  perpetually  stayed,  so  far  as  it  related  to  all  of  defend- 
ant's personal  property,  and  also  as  to  all  real  estate  acquired  by  him, 
since  the  presentation  of  his  petition  for  a  discharge  under  the  bankrupt 
law. 


Elijah  Chamberlain  et  al.  vs.  Abraham  G.  Gurnet,  et  al. 

Execution  wiU  be  perpetually  stayed,  on  motion,  wbere  defendant  baa  been  diacharged 
from  the  debt  under  the  bankrupt  law. 

Motion  by  defendant  Abraham  G.  Gumey  for  a  perpetual  stay  of  ei- 
ecvtion. — The  defendant  Abraham  G.  Gurney  was  discharged  under  the 
bankrupt  law,  after  the  judgment  in  this  cause  was  obtained;  the  plaint- 
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i&  were  notified  of  his  proceedings  at  the  time.  In  August  last,  (after 
bis  discharge)  an  execution  was  issued  and  levied  upon  his  personal 
property^  acquired  after  his  discharge.  The  plaintiffs'  attorney  stated 
that  he  had  no  notice  at  the  time  of  issuing  the  execution,  that  Abraham 
G.  Gumey  had  been  discharged. 
P.  Caggeb,  Defis  Counsel.  Tallbian  &  Dean,  Defls  AHys 

S.  Stevens,  Plffs  Counsel.  Wm.  Mulock,  Plffs  Jitty. 

Beakdslet,  Justice. — Granted   the  motion  on  payment  of  costs  of 
opposing. 


John  B.  Carter  vs.  Francis  Goodrich. 

A  defendant  wiU  be  allowed  to  plead  his  bankrupt  discharge,  on  tem%9^  after  deiaolt, 
where  he  delayed  to  plead  it  previous  to  default. 

Motion  hy  defendant  to  set  aside  default  and  for  permission  to  plead 
his  bankrupt  discharge. — This  was  an  action  of  debt  on  judgment;  com- 
menced after  defendant  had  filed  his  petition  and  pending  the  pro- 
ceedings for  his  discharge.  Defendant's  attorneys  served  on  plaintiff's 
attorney  a  notice,  that  in  case  defendant's  default  was  entered,  a  motion 
would  be  made,  on  the  defendant  obtaining  his  discharge,  to  open  the 
default  and  set  aside  all  subsequent  proceedings  on  the  part  of  the  plaintiff 
therein;  this  notice  was  served  on  the  23d  Sept.,  1843.  Defendant  got 
his  discharge  on  the  14th  of  Dec,  1844;  his  default  was  entered  on  the 
3d  March,  1845,  and  notice  of  assessment  of  damages  served  for  26th 
April,  1845. 

P.  Cagoer,  Defis  Counsel.  Benedict  &  Boardman,  Defis  Attys. 

H.  Harris,  Plffs  Counsel.  F.  Sayre,  Plffs  Ally. 

Plaintiff  insisted  that  defendant  having  obtained  his  discharge  more 
than  two  months  previous  to  the  default,  he  should  have  pleaded  it. 

Beardsley,  Justice. — Granted  the  motion  on  payment  of  the  costs  of 
default  and  subsequent  proceedings,  and  costs  of  opposing  the  motion. 


Napoleon  B.  Johnston  vs.  Hiram  Davis,  imp'd  &c. 

An  affidavit  for  the  purpose  of  moving  for  judgment,  as  in  case  of  nonnsuit,  should  state 
where  the  venue  is  laid,  that  the  cause  was  noticed  for  trial,  or  that  it  was  not  noticed, 
and  that  a  circuit  was  held  at  which  it  might  have  heen  tried. 

JHotion  by  defendant  Davis  for  judgment  as  in  case  of  non-suit — The 
affidavit  upon  which  the  defendant  moved,  did  not  state  virhere  the  venue 
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was  laid,  nor  that  it  had  been  noticed  for  trial,  nor  that  any  circuit  had 
been  held  at  which  it  might  have  been  tried. 

R.  W.  P£CKHAM,  Lefts  Counsel.  John  Clark,  Defts  Jitty. 

J.  H.  Collier,  Plffs  Counsel.  G.  M.  Buckllx,  Plff^s  Mty. 

Beardslet,  Justice — Denied  the  motion^  with  costs,  on  the  ground  of 
the  defects  in  the  affidavit 


James  Wright  vs.  Enoch  Forres. 

An  objection  to  receiving  a  plea  and  notice  ahonld  be  immediately  ooaununicated  to 
the  opposing  attorney,  after  it  is  received,  or  should  be  returned  immediately;  a  delij 
of  two  monthi  without  any  objection  being  made  will  be  constructed  as  an  accept- 
ance. 

Motion  by  defendant  requiring  flainiiff^s  attorney  to  accept  amended 
plea  and  notice. — The  last  day  for  pleading  expired  on  the  1st  of  May, 
under  an  order  procured  by  defendant  extending  the  time  to  plead,  and 
for  a  bill  of  particulars  from  plaintiff.  Plaintiff  served  bill  of  particulars 
on  the  30th  April.  Defendant's  attorney  had  not  time  to  advise  with 
bis  client,  (who  was  then  absent,)  nor  time  to  procure  another  order 
extending  time  to  plead;  he  however  drew  up  a  plea  and  notice  accord- 
ing to  the  knowledge  of  the  facts  in  the  case  which  he  possessed,  and 
served  them  on  the  last  day  for  pleading;  subsequently  on  advising  with 
his  client,  he  discovered  a  necessity  for  amending  his  plea  and  notice,  he 
thereupon  prepared  an  amended  plea  and  notice,  and  sent  it  to  plaintiff's 
attorney,  on  the  3ist  May,  with  a  request  that  he  would  waive  any 
irregularity  and  receive  it,  and  that  if  he  had  any  objections  to  doing  so 
would  write  him  before  taking  any  further  steps.  Defendant's  attorney 
received  no  communication  from  plaintiff's  attorney  on  the  subject  until 
the  14th  August  thereafter,  when  he  was  served  with  notice  of  trial  and 
inquest,  with  a  note  accompanying  it,  that  plaintiff's  attorney  could  not 
accept  the  last  plea  and  notice  sent  him. 

A.  TabCr,  Dejts  Counsel.  M.  Taooart,  Lefts  m^Uy. 

J:  H.  Collier,  Plffs  Counsel.  N.  Foote,  Plffs  My. 

Beardsley,  Justice. — Granted  the  motion  with  costs,  on  the  ground 
that  plaintiff's  attorney  did  not  inform  defendant's  attorney,  that  he  bad 
objections  to  receiving  the  amended  plea  and  notice,  until  more  than  two 
months  after  he  had  received  it,  and  in  the  mean  time  retained  it 
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The  People  vs.  Norman  D.  Stevens,  adm'r,  et  al. 

A  motion  to  quash  an  appeal,  from  the  decision  of  a  circuit  jnd^  for  defects  in  the  ap- 
peal bond,  should  show  npon  the  papers  the  defects  and  particolarly  specify  the  ob- 
jections relied  on. 

Motion  by  plaintiffs  to  quash  appeal  from  the  decision  of  circuit  judge. 

The  Same  vs.  The  Same. 

Motion  by  plaintiffs  for  general  costs  in  the  cause. — ^The  plaintifls' 
counsel  stated  that  he  moved  in  the  first  cause  to  quash  the  appeal,  upon 
the  ground  that  the  bond  given  was  defective,  and  not  according  to  sta- 
tute; the  penalty  was  (150,  the  statute  required  it  to  be  in  the  penalty 
of  $200. 

Defendants'  counsel  objected  to  the  motion  for  the  reason  that  it  was 
not  specified  in  the  moving  papers,  or  notice  of  motion^  what  the  objec- 
tion was,  on  which  plaintiff  relied,  and  cited  1  HiUy  216. 

The  motion  in  the  second  cause  followed  the  decision  in  the  first.  If 
there  was  no  appeal,  then  it  was  insisted  plaintifis  were  entitled  to  costs. 

J.  Newland,  Plffs  Counsel.  R.  B.  Monell,  Plffs  My. 

J.  H.  Collier,  Defls  Cowisel.  W.  M.  Patterson,  Lefts  Jitty. 

Beardslet,  Justice. — Denied  the  first  motion  without  costs  and  with- 
out prejudice,  with  leave  to  defendant  to  amend  his  bond  within  twenty 
days.    The  second  was  denied  without  costs  and  without  prejudice. 

In  the  first  case  it  was  held  that  the  moving  papers  should  specify  the 
objections  relied  on,  and  inasmuch  as  the  first  motion  was  irregular,  and 
the  second  regular,  the  judge  balanced  the  decisions  as  stated. 


William  Sbath  vs.  Asa  Hunt,  Jr. 

Where  plaintiff  directed  a  deputy  sheriff  to  settle  an  execution  with  defendant,  hy  taking 
certain  property,  if  he  could  not  do  any  better,  and  saying  to  him,  "  I  submit  all  to 
your  judgment  and  management,  and  will  abide  by  what  you  do,  only  do  not  let  them 
deceive  you,"  and  afterwards  moved  to  set  aside  the  return  of  satisfaction  on  the  eze- 
cotion,  on  the  ground  of  collusion  between  the  deputy  sheriff  and  defendant,  and  that 
the  property  was  valueless:  JfeU,  that  the  deputy  sheriff  had  authority,  and  in  the 
absence  of  fraud  shown,  the  settlement  was  valid. 

Motion  by  plaintiff  to  set  aside  return  of  satisfaction  onfi.fa.y  and  for 
leafoe  to  issue  another. — ^The  judgment  in  this  cause  was  obtained  against 
defendant  in  September,  1844,  for  |2 12-47.  Plaintiff  resided  at  Water- 
to  iii^n,  Jefferson  county;  the  defendant  at  Gouvemeur  in  the  same  county, 
about  thirty  miles  distant.  Execution  was  issued  and  put  into  the  hands 
of  Josiah  Waid,  deputy  sheriff,  residing  at  Oouverneur.    In  November 

16 
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following  one  Rhoades  called  upon  plaintiff  and  represented  to  him  that 
Hunt  the  defendant  was  probably  insolvent;  that  Hunt  owned  a  lot  of 
land  near  Gouverneur,  (about  six  or  seven  miles  distant,)  of  about  fijEly- 
four  acres,  which  he  would  probably  give  in  payment  of  the  judgment, 
and  advised  plaintiff  to  take  it.    Plaintiff,  being  ignorant  of  the  Stale  of 
his  affairs,  and  being  personally  acquainted  w.ith  Waid  the  deputy  sheriff, 
wrote  a  letter  to  Waid  giving  him  the  information  in  substance  he  had 
received  from  Rhoades,  and  requested  he  would  take  the  land  (if  he  could 
not  do  any  better),  at  the  appraisal  of  Messrs.  Dodge  and  Anthony,  and 
closed  by  saying,  ^^  I  submit  all  to  your  judgment  and  management,  and 
will  abide  by  what  you  do,  only  do  not  let  them  deceive  you."    Dodge 
and  Anthony  declined  being  appraisers;  Waid  and  the  defendant  Hunt 
then  agreed  upon  John  Bolton  and  Peleg  Chamberlain,  who  appraised 
the  land  at  $4-62}  per  acre.     Waid  declined  to  receive  it  at  that  price, 
and  Hunt  agreed  to  reduce  it  to  $4  per  acre.     Waid  accepted  the  land 
at  that  price,  took  a  deed  of  it  for  plaintiff,  discharged  the  execution, 
and  so  informed  plaintiff.    Plaintiff  afterwards  learned  from  reports  that 
it  was  doubtful  whether  the  land  was  of  any  value,  more  than  merely 
nominal,  and  procured  an  investigation  by  individuals,  who  stated  that 
they  considered  the  land  valueless,  except  a  nominal  value. 

The  defendant  showed  that  land  in  the  vicinity  was  sold  and  valued 
from  four  to  six  dollars  per  acre;  that  the  appraisers  were  fair  men,  and 
understood  the  valuation  of  property  in  that  neighborhood,  one  of  them 
having  been  an  assessor  for  the  town. 

R.  W.  Peckham,  Plffs  Counsel.  Jobs  Clarke,  Plffs  jJriy. 

J.  H.  Collier,  Dejls  Counsel.  Chas.  Anthont,  De/is  AUy. 

Plaintiff  insisted  that  there  was  collusion  between  Waid  the  deputy 
sheriff  and  Hunt  the  defendant,  to  have  the  property  satisfy  the  judgment; 
that  Rhoades,  the  man  who  called  on  plaintiff  first  in  relation  to  it,  was 
sent  there  by  Waid  and  Hunt  for  that  purpose,  and  denied  that  Waid  had 
sufficient  authority  from  plaintiff  to  bind  him  to  the  arrangement  made. 

Defendant  insisted  that  Waid  had  full  authority  from  the  letter  written 
by  plaintiff  to  him,  to  make  the  arrangement,  and  that  it  was  done  in 
good  faith. 

Beardslet,  Justice. — Held,  that  Waid's  authority  was  sufficient  to 
settle  the  judgment  in  that  way,  and  there  was  nothing  appeared  in  the 
papers  to  show  fraud  in  the  transaction.    Motion  denied,  with  costs. 
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The  People  ex  rel.  Geokoe  Geobneb,  Jr.  ys,  Elisha  0.  Csosbt,  one 

of  the  Attorneys,  &c. 

Where  mn  attorney  of  this  coart  collected  leveral  demandi  before  a  jiutice  of  the  peace, 
each  demand  being  less  than  $50,  and  on  motion  for  an  attachment  to  compel  the 
attorney  to  pay  over  about  $140,  claimed  to  be  due  from  the  demands  thus  collected 
by  him:  hdd^  that  the  separate  demands  being  less  than  $50,  this  court  had  not 
jurisdiction. 

Motion  for  attachment. — ^This  was  a  motion  hy  relator  for  an  attach- 
ment to  issue  against  the  defendant^  as  an  attorney  of  this  court,  for  not 
paying  aver  moneys  alleged  to  have  been  collected  by  him  for  relator 
after  demand  made.  It  appeared  that  the  demands  left  with  the  defend- 
ant by  the  relator  for  collection,  were  small,  and  were  sued  before  a 
justice  of  the  peace,  no  one  of  them  exceeded  $50;  the  relator  claimed 
about  $140  due  him  from  defendant.  The  defendant  showed  that  when 
he  collected  money  for  relator  from  the  demands  left  with  him,  he  also 
paid  out  the  amount  in  settling  bills  against  the  relator,  which  relator 
had  given  defendant  authority  and  requested  him  to  do,  as  relator  had 
left  the  place  where  he  had  been  doing  business,  and  was  then  engaged 
in  business  in  another  part  of  the  state. 

J.  H.  CoLLiEB,  Rels  Counsel.        Thurston  &  Wisneb,  Reh  JUtys. 

S.  Stevens,  Defts  Counsel.  £.  O.  Crosby,  Atty  in  person. 

Beabbslet,  Justice. — Without  going  fully  into  the  merits  of  the  case, 
denied  the  motion  with  costs,  on  the  ground  that  the  demands  separately, 
being  under  $60,  this  court  had  not  jurisdiction,  although  in  the  aggre- 
gate they  may  have  exceeded  that  sum. 


Robins  Stillbian  vs.  Joseph  L.  Whtinet,  adm'r,  &c. 

Plaintiff's  attorney  can  not  disregard  a  plea  and  notice  which  is  defective,  after  he  has 
admitted  service  of  it  for  a  week  or  more,  although  he  told  defendant's  attorney  at 
the  time  it  was  served  he  thought  it  bad:  he  should  have  immediately  returned  it,  or 
^▼en  notice  it  would  be  disregarded. 

JUotian  to  set  aside  default  and  subsequent  proceedings  for  irregularity 
taiih  costs4 — The  time  to  plead  expired  on  the  7th  May.  Defendant  sent 
a  plea  and  notice  to  an  individual  residing  at  the  same  place  with  plain- 
tiff's attorney  two  days  previous  to  the  7th,  but  in  consequence  of  the  in- 
dividual being  absent  from  home  it  was  not  served  until  the  10th  May. 
J>efault  was  entered  on  the  7th.  Defendant's  attorney  then  called  on 
plaintifis's  attorney  and  requested  him  to  waive  the  default  and  receive 
tbe    plea  and  notice  on  payment  of  costs^  which  plaintifPs  attorney 
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agreed  to.  The  amount  of  costs  was  paid,  and  plaintiff's  attorney  signed 
a  stipulation  by  which  he  agreed  to  open  and  set  aside  the  default  and 
subsequent  proceedings,  and  give  defendant  two  days  to  plead;  defend- 
ant's attorney  in  the  meantime  got  the  original  plea  and  notice  he  had 
before  sent,  and  served  it  on  plaintiff's  attorney,  and  requested  him  to  ad- 
mit service,  plaintiff's  attorney  hesitated  for  the  reason  that  the  flea  was 
not  sworn  to,  but  an  affidavit  accompanied  the  notice^  that  it  was  true  in 
substance  and  matter  of  fact.  Defendant's  attorney  also  served  a  general 
affidavit  of  merits,  and  told  plaintiff's  attorney  he  thought  it  would  be  his 
duty  to  return  the  plea  and  notice  immediately,  if  he  had  any  objection 
to  it.  Plaintiff's  attorney,  finally  duly  admitted  service  of  the  plea  and 
notice  on  the  24th  May.  Defendant's  attorney  heard  nothing  farther 
from  plaintiff's  attorney  until  the  31st  May,  when  he  told  defendant's 
attorney  he  had  treated  his  plea  and  notice  as  a  nullity,  and  had  on  the 
29th  May  entered  defendant's  default  again. 
W.  Brooks,  Deftt  Counsel.  W.  Brooks,  Defls  My 

A.  B.  Hamilton,  Plffs  Counsel  A.  B.  Hamilton.  Plffs  Atty. 

Beardsley,  Justice. — Granted  the  motion  on  the  ground,  that  plaintiff's 
attorney  had  admitted  the  service  of  the  plea,  and  did  not  return  it,  al- 
though he  had  informed  defendant's  attorney,  when  it  was  served,  he 
thought  it  bad,  but  gave  him  no  notice  that  he  should  disregard  it  until 
he  had  entered  his  default  some  six  or  seven  days  afttrwards.  Motion 
granted,  costs  to  abide  the  event. 


Erastus  Smith  vs.  Orrin  Bradley. 

A  declarmtion  should  conform  strictly  to  the  ac  etiam  daote  of  the  capiae. 

Motion  to  set  aside  declaration  and  subsequent  proceedings  for  irregu^ 
larity. — ^This  suit  was  commenced  by  capias;  the  ac  etiam  clause  was 
trespass.  The  plaintiff  in  his  declaration  declared  in  trespass  on  the  case. 
The  action,  was  an  action  on  the  casCy  for  the  seduction  of  the  plaintiff^s 
daughter.  Plaintiff's  attorney  supposed  that  by  omitting  to  state  in  the 
ac  etiam  of  the  writ,  that  the  action  was  intended  to  be  trespass,  and  by 
not  alleging  the  acts  to  have  been  done  "  vi  et  armis  "  or  "contra  pacem," 
that  both  the  form  and  substance  of  the  writ  would  be  in  an  actioo  on 
the  case,  and  not  in  trespass;  and  that  the  declaration  might  be  drairo 
accordingly,  he  intended  to  include  in  the  declaration  the  identical  cause 
of  action  set  forth  in  the  writ  and  no  other. 

After  the  motion  papers  were  served,  plaintiff's  attorney  offered  to 
pay  defendant's  attorney  coets  of  preparing  for  the  motion,  if  he  would 
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permit  him  to  amend  the  ac  etiam  clause  of  the  capias  to  conform  to  the 
declaration.  Defendant's  attorney  declined  to  do  it,  and  insisted  plaint- 
ilT's  attorney  should  discontinue  the  suit 

P.  CAooEBy  Dejls  Counsel.  £.  6.  Lafham,  De/ls  Mty. 

S.  Stevens,  Plffs  Counsel.  S.  V.  R.  Maixory,  Plff^s  My. 

Beabdsley,  Justice. — Granted  the  motion,  unless  the  plaintiff  amend 
his  declaration  in  twenty  days,  by  declaring  in  trespass,  and  that  plaintiff 
pay  costs  of  the  motion. 


Luther  Bliss  vs.  Hosea  Treadway  imp^d  jrc. 

Diligence  it  required  of  a  defendant  who  rooTee  to  be  let  in  to  defend  on  the  iaerit»— 
a  delaj  of  two  yean  is  too  much. 

Motion  by  defendant  to  set  aside  default  and  subsequent  proceedings, 
and  for  leave  to  be  let  in  to  defend, — The  declaration  in  this  cause  was 
drawn  by  the  name  of  Horace  Treadway  instead  of  Hosea  Treadway.  It 
was  served  on  Hosea  Treadway,  as  one  of  the  firm  of  H.  &.  T.  J.  Tread- 
way, in  Dec.  1842,  and  also  served  on  Thomas  J.  Treadway,  the  other 
member  of  the  firm.  Hosea  Treadway  did  not  plead  in  the  suit,  for  the 
reason  that  he  supposed  a  declaration  served  on  him  by  the  name  of 
Horace  Treadway,  and  judgment  obtained  thereon  would  not  bind  his 
property.  He  alleged  that  the  note  upon  which  the  suit  was  brought, 
was  endorsed  in  the  name  of  the  firm  by  his  partner,  without  his  know- 
ledge, and  for  the  sole  benefit  of  one  Joseph  Weed,  the  maker,  and  swore 
to  merits  generally.  He  first  learned  in  July  last,  that  the  property  of 
the  firm  of  H.  &  T.  J.  Treadway  had  been  levied  on  and  advertised  for 
sale. 

E.  Pearson,  De/ls  Counsel.  G.  R.  Andrews,  Dejis  Mty. 

P.  Cagger,  Plffs  Counsel.  C.  L.  Tracy,  Plffs  JUty. 

Beardsley,  Justice. — Denied  the  motion  with  costs,  on  the  ground  of 
delay. 


William  R.  Doty  vs.  Roswell  S.  Brown. 

A  new  or  additional  bond  for  security  for  costs  in  an  action  of  replevin,  will  not  be  al- 
lowed where  it  appears  the  bond  required  by  statute  has  been  given,  although  the 
costs  already  incurred,  exceed  the  penalty  of  the  replevin  bond. 

Motion  by  defendant  that  plaint^  give  a  bond  with  sureties  in  the 
penal  sum  of  $200,  conditioned  to  pay  all  costs  vAich  should  be  adjudged 
against  him  on  his  motion  for  a  new  ^rto/.— This  was  an  action  of  re- 
pleyin,  tried  at  Chenango  circuit,  in  August  last;  the  jury  found  for  the 
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defendant,  and  assessed  the  value  of  the  property  replevied  at  $150,  and 
the  damages  for  detention  at  $16*62.  The  defendant  \ras  sued  as  a 
public  officer,  of  which  fact  the  circuit  judge  gave  a  certificate.  The  re- 
plevin bond  executed  to  the  sheriff  was  in  the  penalty  of  (300. 

Defendant's  attorney  stated  that  the  taxable  costs  already  amounted  to 
over  $150.  On  the  9th  August,  an  order  was  obtained  by  plaintiff  from 
circuit  judge,  which  granted  ninety  days  to  make  a  bill  of  exceptions, 
and  the  same  time  to  propose  amendments,  and  that  the  cause  be  carried 
directly  to  this  court,  without  being  first  argued  before  the  circuit  judge. 

J.  H.  Collier,  De/is  Counsel.  R.  Balcom,  Defls  Atty. 

P.  Cagger,  Plffs  Counsel.  Daniel  Gray,  Plffs  Atty. 

Beardsley,  Justice. — Denied  the  motion  with  costs,  on  the  ground  that 
the  plaintiff  had  already  given  the  bond  which  the  statute  required;  if  it 
did  not  secure  defendant's  costs,  it  must  be  his  misfortune. 


Oliver  Arnold  vs.  Benjamin  Thomas. 

An  affidavit  to  hold  to  bail  in  an  action  of  trover,  zhoftld  itatefaetM  which  show  a  am- 

vertion. 
But  an  affidavit  to  hold  to  bail  in  an  action  of  trover  is  not  nectssary;  the  plaiiitiffeaiL 

hold  to  bail  of  course,  and  defendant  mutt  apply  to  mitigate  the  amoant  or  diidiaife 

on  common  bail. 

Motion  by  defendcmt  to  vacate  an  order  to  hold  bail. — ^This  was  an 
action  of  trover;  the  affidavit  to  hold  defendant  to  bail,  is  as  follows: 
(title  of  the  cause,)  '^  Cortland  county,  ss.  Oliver  Arnold,  of  Homery 
being  duly  sworn,  says,  that  Benjamin  Thomas,  the  above  named  defend-- 
anty  has  possessed  himself  o/  divers,  goods,  wares,  and  chattels  of  the  de- 
ponent of  the  value  of  five  hundred  dollars,  which  he  has  refused  to  de- 
liver  to  this  deponent,  and  has  converted  the  same  to  his  own  use." 

Upon  this  affidavit  the  defendant  was  held  to  bail  by  a  supreme  court 
commissioner. 

M.  T.  Reynolds,  Befls  Counsel.  J.  H.  Thomas,  Defts  AUy. 

S.  Stevens,  Pljfs  Counsel.  I.  A.  Gates,  Plffs  Jltty. 

It  was  insisted  by  defendant,  that  the  affidavit  was  insufficient,  for  the 
reason  that  the  ^ac^  stated  in  it,  did  not  show  a  conversion;  the  defend- 
ant  might  have  hired  the  property  from  plaintiff. 

Beardsley,  Justice. — Held  the  affidavit  insufficient,  for  the  reason  men- 
tioned, and  decided  that  no  order  was  necessary;  that  plaintiff  could 
hold  to  bail  of  course,  and  defendant  must  apply  to  mitigate  the  amount 
cur  discharge  on  common  bail.    Order  to  hold  bail  vacated,  without  co^ts 
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John  H.  Tomlinson,  et.  al.  vs.  Ethan  A.  Willey,  Jr.,  et.  al. 

Tliere  can  be  no  recoreiy  ander  the  money  counts  against  a  iurtty  where  his  character 
appears  on  the  face  of  the  note.  The  surety  must  be  declared  against  tpteiaUy,  (See 
duinon  at  Mmy  term^  1845,  in  tJu  ca$e  of 'Butler  vi,  Jtawgon,  impUadtd  wiik 
ButUr,) 

Motion  by  plaintiff  to  he  allowed  to  amend  the  declaration  in  this  cause 
hy  adding  to  the  common  money  counts^  a  special  count  upon  the  notCy  a 
copy  of  which  wcLs  subjoined  to  the  declaration. — This  suit  was  commenced 
by  declaration,  containing  the  common  money  counts,  with  copy  note 
subjoined,  signed  "  Ethan  A  Willey,  Jr.,"  "  B.  B.  Willey  for  security," 
with  a  notice  that  it  was  the  only  cause  of  action;  declaration  served  on 
both  defendants.  B.  B.  Willey  appeared  by  attorney  and  pleaded.  Af- 
ter plaintiff's  attorney  had  received  the  plea,  he  learned  for  the  first  time, 
that  this  court  in  May  term  last,  made  a  decision  to  the  effect,  that  there 
can  be  no  recovery  under  the  money  counts  against  a  surety,  where  his 
character  appears  on  the  face  of  the  note,  that  in  such  case  it  is  necessary 
to  declare  specially. 

S.  WiLKEsoN,  Jr.,  Plffs  Counsel.  D.  C.  Le  Roy,  Plffs  My. 

N.  Hdll,  Jr.,  Dejls  Counsel.  P.  G.  Clark,  D^  AUy. 

Be ARDSLET,  Justice. — Granted  the  motion,  on  payment  of  defendants' 
costs  and  seven  dollars  costs  of  opposing  the  motion. 


The  People  ex.  rel,  Horatio  G.  Onderdonk  vs.  Robert  W.  Mott. 

A  director  or  corporator  has  a  right  at  aU  reasonable  times,  to  examine  the  books  records 
nad  papers  of  the  company. 

Motion  for  a  mandamus^  on  notice. — This  was  a  motion  by  relator,  for 
a  mandamus  to  the  defendant  as  secretary  of  the  North  Hempstead  and 
Flushing  Turnpike  Road  and  Bridge  Company,  to  require  him  to  exhibit 
to  the  relator,  the  books  and  papers  belonging  to  the  company.    The 
relator  was  a  director  of  the  company,  and  on  the  14th  of  June  last,  de- 
manded by  notice  in  writing  and  personally,  of  defendant  an  examination 
of  certain  books  and  papers  belonging  to  the  company,  which  defendant 
refused,  by  replying  he  preferred  not  to  do  so  at  present,  he  thought  he 
had  good  reasons  for  refusing.    On  further  request  of  relator,  defendant 
said  he  would  see  the  president  of  the  company  and  confer  with  him,  and 
produce  the  books  and  papers  on  the  following  Thursday,  at  a  meeting 
of  the  board  of  directors,  until  which  time,  he  gave  relator  distinctly  to 
understand  they  could  not  be  seen,  and  he  would  not  exhibit  them. 
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M.  T.  Reynolds,  Relaior^s  Counsel.      H.  G.  Ondhrdonk,  Mty  in  person, 
D.  Graham,  Jr.,  Defts  Counsel.  R.  W.  Mott,  Jltty  in  person. 

Beardslet,  Justice. — Decided,  that  a  director,  or  a  corporator,  had  a 
right  at  all  reasonable  times,  to  examine  the  books,  records,  and  papers 
of  the  company.    Mandamus  granted. 


Jacob  S.  Lansing  vs.  Philo  Mickles. 

An  affidmyit  on  which  a  motion  is  founded  for  a  commission,  shoald  state  that  the 
is  material  a9  Juts  adviud  6y  Aw  comitei,  afur  $tating  hu  case,  ^c. 

Motion  hy  defendant  for  a  commission. — It  was  objected  that  the  affi- 
davit of  defendant  was  defective.  The  defendant  swore,  **  that  Wm.  S. 
Holerbard,  gentleman,  of  Winchester,  in  the  state  of  Connecticut,  is  as 
deponent  believes,  a  material  witness  for  deponent  in  this  cause,  &c," 
"  And  this  deponent  further  says,  that  he  has  fully  and  fairly  stated  his 
case  in  this  cause  to  John  G.  Forbes  his  counsel,  who  resides  in  Syracuse, 
county  of  Onondaga,  and  disclosed  to  his  said  counsel  the  facts  which  he 
expects  to  prove  by  the  said  witness  and  that  without  the  benefit  of  the 
testimony  of  the  said  William  S.  Holerbard,  this  deponent  cannot  safely 
proceed  to  trial  of  this  cause  as  he  is  advised  by  his  said  counsel  and 
verily  believes;"  and  that  deponent  has  a  good  and  substantial  defence 
on  the  merits,  &c." 

A.  Taher,  Dejis  Counsel.  Forbes  &  Sheldon,  Defis  Jlitj/s. 

M.  T.  Reynolds,  Plffs  Counsel.      D.  Brown,  Plffs  AUy. 

It  was  insisted  on  the  part  of  the  plaintiff  that  the  affidavit  did  not 
come  within  the  rule  ;  U  did  not  state  that  the  witness  uhu  material^  an 
the  advice  of  counsel  after  he  had  stated  his  case,  ^c 

Bearusley,  Justice. — ^Denied  the  motion  with  costs,  and  without  preju* 
dice,  on  the  defect  mentioned  in  the  affidavit 


William  Chappell  vs.  Peleg  Matteson. 

On  motion  hy  defendant  to  change  the  venue,  and  the  plaintiff  answers  that  a  deftalt  has 
heen  entered,  the  defendant  may  have  leave  to  renew  the  motion  after  the  defiralt  is 
disposed  of. 

Motion  by  defendant  to  change  the  venue^from  Monroe  to  Jeffersoft. — 
The  plaintiff  showed  that  the  suit  was  brought  on  a  promissory  note  and 
not  having  received  a  plea,  on  the  last  day  for  pleading  he  entered  de- 
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fendant's  default:  two  days  afterwards  he  received  by  mail  from  defend- 
ant's attorney  (who  resided  at  Watertown,  and  plaintiflPs  attorney  at 
Rochester)  a  plea  post  marked  Watertown,  N.  Y.,  but  on  what  day  it 
was  mailed  he  was  unable  to  say,  as  it  was  very  indistinct;  and  finding 
defect  in  the  affidavit  or  merits  he  returned  the  plea  to  defendant's  attor- 
ney with  his  objections. 

R.  W.  Peceuam,  Dejfts  Counsel.  Chas.  D.  Wright,  Defts  Atty. 

P.  Caooer,  Plffs  Counsel.  Jas.  L.  Angle,  Plffs  Atty. 

Bearuslet,  Justice. — Denied  the  motion,  with  costs,  and  without  pre- 
judice to  defendant's  right  to  renew  the  motion,  after  the  default  was 
disposed  of. 


Samuel  A.  Tucker  plfT  in  error  vs.  John  Black  deft  in  error. 

Where  a  rule  affirming  a  judgment  was  taken  hy  default,  and  the  moving  attorney  went 
on  and  perfected  his  judgment  under  that  rule,  and  by  an  arrangement  of  counsel,  the 
de&alt  was  subsequently  opened,  and  the  cause  finally  decided  affirming  the  judgment ; 
the  moving  attorney,  who  ^jras  ignorant  of  the  default  being  opened  and  cause  submit-* 
ted  by  counsel  until  over  a  year  afterwards,  and  after  he  had  issued  his  execution  : 
Aid,  on  a  motion  to  set  aside  the  Judgment  for  iregulaity,  that  as  the  final  decision 
in  the  cause  was  the  same  as  in  the  rule  entered  by  default,  the  judgment  might 
stand. 

Motion  by  plaintiff^  in  error  to  set  aside  judgment^  execution,  ^c,  for 
irregularity. — This  was  a  cause  which  arose  in  justices'  court ;  it  was 
brought  to  this  court  on  a  writ  of  error  to  the  Allegany  common  pleas. 
The  cause  was  noticed  for  argument  at  the  January  term,  1844,  and  papers 
sent  to  counsel  at  Albany.  The  counsel  for  defendant  in  error  took  a  rule 
by  default  in  the  cause  affirming  the  judgment,  on  the  12th  Jan.,  1844, 
and  enclosed  a  copy  to  the  attorney  for  defendant  in  error,  who  served 
a  copy  on  attorney  for  plaintiff  in  error,^  and  subsequently  served  copy 
costs  and  notice  of  taxation,  and  perfected  judgment  on  the  1st  Feb., 
1844.     Execution  was  not  issued  until  March,  1845. 

Plaintiff  in  error  showed  that  soon  after  the  rule  for  default  was  entered, 
his  counsel  applied  to  defendant's  counsel  to  open  it,  which  was  done, 
and  the  papers  on  both  sides  submitted  to  the  court;  and  the  plaintiff's 
counsel  immediately  wrote  plaintiff's  attorney  that  fact. 

The  cause  was  decided  by  the  court,  at  May  term,  1844.  "Judgment 
affirmed." 

The  attorney  for  defendant  swore  that  he  never  knew  that  the  rule 
taken  by  default  on  the  12th  January,  1844,  had  been  opened,  nor  did 
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be  kDow  any  thing  of  the  arrangement  between  the  respective  counsel, 
until  after  he  had  issued  execution  in  the  cause,  and  alleged  that  the 
defendant  in  error  would  be  in  danger  of  losing  the  debt  if  the  judgment 
was  set  aside. 

S.  H.  Hammond,  Plffs  Counsel.  James  Wood  Jr.,  Plffs  ^tty. 

M.  T.  Reynolds,  Defts  Counsel.  J.  N.  Stoddard,  De/is  ^y. 

Beardslet,  Justice. — Held,  that  as  the  decision  was  the  same,  in  the 
last  rule  as  in  the  one  taken  by  default,  the  judgment  might  stand.  Motion 
denied,  with  costs. 


Chauncy  Heath  vs.  Benjamin  Wright. 

A  writ  of  error  served  after  retarn  day,  may  be  amended  by  making  it  returnable  subse- 
quent to  the  return  day,  on  giving  a  new  bond  and  payment  of  costs. 

Motion  by  defendant  to  set  aside  writ  of  error. — The  defendant  moved 
on  the  ground  that  the  writ  was  not  served  on  the  clerk  of  common 
pleas  until  after  the  return  day.  The  writ  was  tested,  first  Monday  of 
May,  and  returnable,  first  Monday  in  July;  U  was  served  and  filed,  July 
30,  1845. 

D.  BuRWELL,  Defis  Counsel.  fi.  Wright,  ^tty  in  person. 

M.  T.  Reynolds,  Plffs  Counsel.  Wm.  L.  Sherman,  Plffs  Mty. 

Beardsley,  Justice. — Denied  the  motion  to  set  aside  the  writ,  and 
allowed  the  plaintiff  to  amend,  so  as  to  make  the  return  day  of  the  writ 
subsequent  to  the  day  when  it  was  served,  to  wit,  to  test  it  of  July  term 
and  make  it  returnable  in  October  term,  plaintiff  to  give  a  new  bond, 
and  pay  costs  of  the  motion. 


Samitel  T.  Lawrence  Jr..  &c.  vs.  The  New  Jersey  RAn^ROAD  and  Trans- 
portation Company. 

A  suit  against  ti  foreign  corporation  can  not  be  commenced  by  original  writ  or  summoifes. 
Attachment  is  the  only  mode  provided  by  statate. 

Motion  by  defendants  to  quash  the  original  writ  or  summons  in  this 
cause  for  irregularity. — Defendants  showed  that  they  were  a  corporation 
created  exclusively  under  and  by  the  laws  of  the  state  of  New  Jersey, 
and  their  whole  capital  stock  was  invested  in  a  railroad  and  its  appur- 
tenances within  the  state  of  New  Jersey. 

The  original  writ  or  summons  was  served  on  the  president  of  the  com- 
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paay  in  the  city  of  New  York,  where  it  was  alleged  the  defendants  had 
an  office  for  the  transaction  of  business:  the  president's  residence  being 
at  Newark,  N.  J. 
A.  Taber,  Defls  Counsel,  Fbancis  Griffin,  Defis  Atty. 

P.  Caooer,  Lefts  Counsd.  Wm,  Grandin,  Defls  Attys, 

Beardslet,  Justice. — ^Held,  that  a  suit  against  a  foreign  corporation 
could  not  be  commenced  by  original  writ  or  summons.  The  statute  pre- 
scribed the  mode,  which  was  by  attachment  (2  R.  S.  459)  Motion 
granted,  with  costs. 


Justus  Allen  et  al.  vs.  Hoiier  Collins,  et  al. 

A  piainHffin  imterett^  heing  a  non  remdent,  ii  required  to  file  tecority  for  costt,  where 
it  appears  the  plaintiffl  on  the  record  are  iniolyent. 

Motion  by  defendants  that  security  for  costs  he  fled,  tfc. — The  motion 
in  this  case  was  on  the  part  of  the  defendants;  that  Alanson  Allen^  the 
plaintiff  in  interest j  file  security  for  costs,  and  that  all  proceedings  on  the 
part  of  plaintiffs  be  stayed  until  such  security  be  filed,  &c.  It  appeared 
that  the  plaintiffs  on  the  record  had,  prior  to  the  commencement  of  the 
action,  assigned  the  demand  on  which  the  suit  was  brought  to  Alanson 
Allen,  a  resident  of  the  state  of  Vermont,  that  the  suit  was  commenced 
by  the  directions  of  the  latter  and  prosecuted  for  his  benefit,  and  that  the 
plaintiffs  on  the  record  are  insolvent. 

J.  Newland,  Lefts  Counsel.  Dean  &  Newland,  Lefts  Atty, 

S.  Stevens,  Plffs  Counsel,  C.  Stevens,  Plffs  Atty. 

Defendants  insisted,  that  inasmuch  as  it  is  provided  by  2  /{.  5.  515, 
4  47,  that  suits  brought  by  an  assignee  or  person  beneficially  interested  in 
the  recovery,  is  liable  for  costs  to  defendant  if  the  suit  fails,  that  the 
flaintiffin  interest  in  this  case,  being  a  nonresident^  should  file  security 
for  costs,  it  being  shown  that  plaintiffs  on  the  record  are  insolvent. 

Bbardslet,  Justice. — Granted  the  motion,  costs  to  abide  the  event 


Donald  Campbell  vs.  Lachlan  McCormick. 

In  an  affidavit  for  an  order  to  hold  to  bail,  plaintiff  stated  Ae  believed  from  eonver»atu>n 
«0irA  defendant  he  intended  to  leave  the  connty,  SfC, ;  HeU,  that  the  affidavit  was  de- 
fective, IP  not  stating  tohat  the  eonvereation  wa«,  or  what  the  defendant  gaid  as  to  his 
leaving  the  county  ^. 

Jdotion  by  defendant  to  vacate  an  order  of  Supreme  Court  commis' 
and  to  mHigate  bail. — ^This  was  an  action  of  slander,  commenced 
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by  capias,  on  which  was  endorsed  an  order  by  a  Supreme  Court  commis- 
sioner to  bold  defendant  to  bail.  The  order  was  granted  on  an  affidaTit 
made  by  plaintiff,  which  was  alleged  by  defendant  to  be  defective;  that 
part  of  the  affidavit  objected  to  read  as  follows:  **  And  this  deponent 
further  saith  the  saicf  McCormick  is  worth  little  or  no  means  or  property, 
that  he  is  engaged  in  no  business,  and  is  intending,  at  this  deponent  fe- 
lievesfrom  conversation  wUh  said  McCormick  to  leave  the  city  of  Roch- 
ester for  the  province  of  Canada,  for  the  purpose  of  residing  there." 
F.  M.  Haioht,  Defls  Counsel.  £.  B.  Whebler,  Defts  Mty, 

A.  Taber,  Plffs  Counsel.  G.  F.  Danforth,  Plffs  Ally. 

Beardslet,  Justice.-^Ordered  that  the  original  order  to  hold  to  bail  be 
set  aside,  and  the  bail  bond  delivered  up  (without  costs)  on  the  ground 
that  the  plaintiflf  did  not  state  in  his  affidavit  what  the  conversation  teas, 
or  what  defendant  said,  that  the  officer  granting  the  order  might  judge 
as  to  whether  it  afforded  reason  to  believe  defendant  was  about  leaving 
the  county. 


Sarah  Knowles  et  aL  V8«  Peter  Poillon  et  aL 

On  motion  for  judgment  as  in  cate  of  non  suit,  where  it  appeared  plaintiff*t  comisel 
actively  engaged  elsewhere  when  the  cause  was  called,  and  defendant's  ooonsel 
not  present  at  the  time,  hnt  the  counsel  on  each  side  within  a  few  minutes  alter  ap- 
peared in  court,  and  the  defendant's  counsel  refused  to  have  the  cause  reinstated, 
and  In  answer  to  an  order  to  show  cause  the  next  day  why  the  cause  should  not  be  re- 
instated, gave  as  a  reason  that  one  of  his  witnesses  was  absent;  both  parties  in  fiwt 
having  intended  to  try  :  Htld^  that  plaintiff  must  stipulate  and  pay  coats. 

Motion  by  defendants  for  judgment  as  in  case  of  non-suit. — ^The  cause 
was  on  the  day  calendar  at  New  York  circuit,  June  13,  1845;*  both  par- 
ties in  fact  ready  for  trial,  but  their  counsel  and  attorneys  actually 
ployed  elsewhere,  and  did  not  get  into  court  till  after  the  cause 
called.  Plaintiff's  attorney  immediately  requested  defendants'  attorneys 
to  consent  to  have  the  cause  reinstated  on  the  calendar.  Defendants'  at- 
torneys refused,  and  application  was  on  the  same  day  made  and  an  order 
granted  requiring  defendants  to  show  cause  on  the  I4th  June  (next  day) 
why  cause  should  not  be  reinstated.  Defendants  showed  for  cause,  that 
a  material  witness  was  absent,  and  the  judge  thereupon  refused  to  rein- 
state. Plaintifis  alleged  in  their  papers  that  this  witness  was  Peter  Poil- 
lon, one  of  the  defendants,  and  that  he  was  present  when  plaintiflfa*  at- 
torney requested  defendants'  attorneys  to  allow  the  cause  to  be  reinstated, 
and  that  he  was  also  present  when  the  order  of  13th  June  requiringr  de* 
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fendants  to  show  cause,  &c.,  was  served  on  defendants'  attorneys. 
Plaintiffs  also  alleged  they  were  entirely  ready  for  trial,  and  would  have 
tried  if  their  counsel  had  been  in  court.     Poillon  swore  that  he  left  the 
city,  in  pursuance  of  his  previous  arrangements,  as  soon  as  he  ascertained 
from  his  attorneys  that  the  cause  could  not  be  tried,  and  did  not  return  in 
a  week  afterwards. 
R.  W.  Peckham,  Defis  Counsel.      Cromwell  &  Norton,  DefisAttys^ 
G.  R.  J.  BowDoiN,  Plffs  Counsel.    A.  G.  Jones,  Plffs  JUty. 
Bbardslet,  Justice. — Granted  the  motion,  unless  plaintiff  stipulate 
and  pay  costs  of  circuit  and  costs  of  motion.    Rule  accordingly. 


John  D.  Liyinoston  vs.  John  McIntrye,  et  al. 

Same  vs.  Same. 

Senrioe  of  p^>en,  made,  hy  unlocking  the  door  and  leaving  the  papers  in  the  office,  no 
one  being  therein,  and  no  leave  shown  to  have  been  given  to  enter  the  office,  to  make 
service.    Htld^  not  welt  served,  (ieepage  199,  HnoartVi  Special  Tirm  Kep.) 

It  aetnu  where  leave  is  granted  by  a  proper  person,  to  unlock  the  door  and  make  service 
of  papers ;  it  is  good . 

Motion  by  defendants  to  set  aside  inquests  in  each  cause  for  irregu- 
larity. 

3gbs  D.  Livingston  vs.  Peter  Comstock,  et  al. 

Same  vs.  Same. 

Motion  by  de/endants  for  judgment  as  in  case  of  non-suit  in  each 

cause, — ^It  was  objected  that  the  defendants  papers  in  these  motions  were 

not  properly  served.    It  appeared  that  one  of  defendants'  attorneys  served 

the  papers  in  each  of  these  motions,  (which  was  done  at  the  same  time) 

by  unlocking  the  office  door  of  plaintiff's  attorney  and  leaving  the  papers 

in  bis  office,  no  one  being  in  the  office  at  the  time.    Plaintiff  cited  {Hoto- 

ard*s  Special  Term  Rep.y  page  199. 

"IT"   n  Tk  4!t  n         /     (  Johnson  &  Watees,  Lefts  Attysin  Istmo. 

I^  CLARK,  vejts  Lounsel.    ^  g^^  ^  Wilson,  Defls  Attys  in  2d  motion. 

P.  Cagoer,  Plffs  Counsel.     William  C.  Schuyler,  Plffs  Atty. 

BsARDSLET,  Justicc. — Papers  not  well  served,  as  it  is  not  shown  that 
there  was  leave  to  enter  the  office,  and  make  the  service.  Motions  de- 
nied with  costs,  without  prejudice. 
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Charles  S.  Olmstead,  et  al.  ts.  Seth  C.  Jones,  imp'd  with  John  Allen. 

Where  plaintiffs  swear  to  more  witnesses  in  the  county  where  the  veniie  is  laid  to  sob- 
stantiate  their  cause  of  action  particwlariy  Mptqfied^  defendants  motion  to  change  Tense 
will  be  denied. 

Motion  by  defendant  to  change  t^6nt^.— This  was  a  motion  by  defend- 
ant to  change  the  venue  from  Rensselaer  to  Munroe  on  ten  witnesses  in 
Munroe  county.  The  defendant  stated,  that  the  plaintiff  sought  to  charge 
him  as  a  copartner  of  the  defendant  John  Allen,  and  as  a  joint  owner 
with  him  of  the  line  of  canal  boats,  called  John  Allen's  Clinton  Line, 
and  to  recover  for  their  services  in  towing  the  boats  of  said  line  on  the 
Erie  canal.  That  one  ground  of  defence  was,  that  defendant  was  not  a 
copartner  or  joint  owner  with  John  Allen  in  the  property  mentioned, 
and  not  jointly  liable  with  John  Allen  nor  otherwise  for  the  demand  of 
plaintiffs. 

Plaintiffs  swore  to  fourteen  witnesess  in  Rensselaer  and  Albany  coun- 
ties, which  would  be  material  on  the  trial,  to  establish  the  joint  liability 
of  the  defendants  for  the  services  charged  in  plaintiffs'  bill  of  particulars. 

J.  Edwards,  Defts  Counsel.  S.  Matthews,  De/is  AUy. 

E.  Clark,  Plffs  Counsel.  E.  Clark,  Plffs  AUy. 

Beardsley,  Justice. — ^There  is  nothing  to  distinguish  this  from  the 
common  cases,  and  the  motion  must  be  denied.    Rule  accordingly. 
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declaration  by  striking  out  president's  name  and  title,  115. 
bill  of  particulars,  172. 
bill  of  exceptions,  226. 
writ  of  error,  250. 

ATFKAL  from  decision  of  circuit  judge,  224, 241. 

ATTORNEY,  plaintiff's,  liable  for  costs,  where  plaintiff  is  non-resident,  101, 235. 

not  liable  for  referee's  fees,  105. 

who  appeare  for  a  party  and  is  treated  as  such,  held,  good  on  motion  to  set 
aside  judgment  for  irregularity  in  service  of  process,  110. 

in  giving  cognovit  defendants  are  bound,  128. 

has  a  lien  upon  papera  till  all  his  costs  are  paid,  149. 

his  lien,  in  case  of  set-off  of  judgments,  157. 

a  verbal  agreement  between  two,  held,  good  notwithstanding  the  party  dis- 
regarded  it,  169. 

an  attorney  on  record  the  proper  one  to  make  a  motion,  171. 

commencing  a  suit  in  ejectment  must  firat  get  written  authority,  194. 

has  no  lien  for  costs  on  bringing  writ  of  error,  where  suit  is  settled  by  par- 
ties before  judgment,  229. 

attachment  against  for  not  paying  over  moneys,  243. 

ATTACHMENT,  to  set  aside,  against  an  absconding  or  concealed  debtor,  61. 
to  set  aside  second  for  irregularity,  67. 

to  issue  against  assignees  for  refusing  to  pay  defendant's  costs,  216. 
against  attorney  for  costs,  plaintiff  non-resident,  235. 
against  attorney  for  not  paying  over  moneys,  243. 

IJAIL*.  to  discharge  defendant  from,  8, 147. 
special,  in  giving  notice,  &C.,  154. 
on  recognizance,  should  be  sued  in  the  original  coUrt,  where  they  all  reside 

in  the  county,  221. 
an  affidavit  to  hold  to  bail  in  an  action  of  trover  not  necessary,  246. 
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BANKRUPTS  DISCHARGE,  for  leave  to  amend  plea  of,  57. 
for  leave  to  plead  discbarge,  96, 99, 210,  239. 
plea  in,  notice  must  be  served  requiring  plaintiff*  to  reply,  131. 
ca.  sa.  issued  after  discbarge,  on  a  judgment  rendered  prior  to,  159. 
evidence  of  fraud  should  be  pleaded  specially,  notice  of  it  is  not  sufficieot, 

169. 
fi.  fa.  issued  on  judgment  rendered  before  discharge,  &c^  181, 238. 

BILL  OF  EXCEPTIONS,  for  leave  to  make  and  serve,  or  case,  60. 
to  amend,  22& 

v^ALENDAR,  to  strike  cause  from  circuit,  hc^  7. 

a  motion  to  set  aside  a  sheriff's  inqusttion  on  the  ground  that  improper 
evidence  was  admitted,  is  a  calendar  cause,  91. 

CAPIAS,  to  vacate  an  order  on,  holding  defendant  to  bail,  8. 

ca.  sa.  against  defendant  where  he  had  been  discharged  under  benkrupt 

law,  159. 
teste  in  the  name  of  Greene  C.  Bronson,  January,  1845,  is  amendable,  1^. 
in  tort,  motion  to  set  aside  declaration  in,  192. 
to  set  aside  for  irregularity,  tested  wrong,  249. 
ca.  sa.  to  set  aside  for  irregularity,  23& 
ac  tHam  clause  and  declaration  should  agree,  244. 

CASE,  for  leave  to  prepare  and  serve,  7,  53. 

to  change  into  a  bill  of  exceptions,  8,  42l 

for  leave  to  make  and  serve,  or  bill  of  exceptions,  60. 

CERTIORARI,  for  leave  to  make  up  a  record  on,  90. 
to  quash,  121, 141, 214. 
motion  for  ex  parte,  213. 

COMMISSION,  motion  for,  30,  58, 24a 

CONSOLIDATE,  two  causes,  17L 

COSTS,  for  retaxation  o^  7, 38,  39, 40,  51, 58,  59, 86,  135^  136,  151,  195,  218, 

231,232,236. 
for  payment  of  defendant's  costs  of  curcuit,  197. 
for  payment  of  defendant's  costs  of  preparing  for  trial,  &c.,  66. 
in  two  motions  between  the  same  parties,  and  precisely  alike,  costs  of  m^ 

tion  in  each  will  be  allowed,  92. 
bond  for,  obligors  should  be  bound  to  pay,  100. 
that  plaintifi^s  attorney  pay,  101. 
that  plaintiff'file  security  for,  146. 
that  defendant  pay,  in  action  of  replevin,  174. 
for  full  single  costs  in  action  of  trespass  quart  dautumfitgUf  180. 
for  leave  to  proceed  to  judgment  for  double,  185. 
to  vacate  or  set  aside  bond  for  security  for,  191. 
of  a  precept  ($1)  to  collect  costs,  not  allowed,  192. 
rule  for,  oq  account  of  defoct  in  notice  of  motion,  219l 


OOSTB»  fer  attachmant  ■gainrt  arigtieeglhripuftwhigti  pay  ^tofcadtaatficito,  >16L 
a  plaintiff  in  iat»aatMeyAadtiiiaii>a»ityi>r>wh«>aiiaiia^^ 


Deb 


TOR,  abaoonding  or  eoneaaled,  maiiaja  raoaivad  aa  azactttor  miiat  bp  IbH 
paid,d07; 


DEFAULT,  ius^  toaataaida  for  inagulariiy, 6, 18,  SO,U,  106;  IM^  H5»  994 

to  aat  aaide  for  not  rejoining  to  raplications,  11. 

to  aat  aaida,  and  ibr  parmifliion  to  defend^  14, 94& 

to  sat  aaida,  and  atay  prtcaadinga  until  tha  daaiiion  of  aouit  of  airoM^ATl 

to  opaii)  takatt  at  ganoral  tenn,  41, 43,  Stt. 

ta  att  aada,  and  aabaaqaattC  pioaaadinga,  49;  9S^  68, 78, 87, 186;  998. 

to  sat  aaida,  for  not  declaring,  &c^  for  irregularity,  54. 

to  aat  adds,  ibr  not  raplyiag  ^i^  iiregulariqr,  6^  178. 


DEFECTIVE  PAPERS,  afSdavit  of  marita,  45,  G9, 68, 166, 930. 
entitling  affidaTits,  51, 56,  (64  sea  Erratwn)  70, 156, 175, 914. 
affidavit  on  motion  to  change  venue,  55,  62,  70,  156^  169;  165;  184,  ld5 

997. 
affidavit  of  aervice  of  paperi,  07. 
in  moving,  where  a  former  rule  had  been  entered,  denied,  without  pra- 

judice,  143. 
notice  of  motion,  191, 919;  9ia 
affidavit  on  appeal  from  taxation  of  coats,  195. 
affidavit  on  motion  for  judgment  aa  in  caaa  of  non-auit,  936. 
papera  on  appeal  ftom  circuit  judge,  94L 
affidavit  to  hold  to  bail,  946, 951. 
affidavit  for  commiasion,  948. 

DECLARATION,  must  be  served  &|^re  (he  adwd  a^aummeni  ^  courts  under  % 
rule  to  declare,  103. 

to  amend,  by  striking  out  president's  name  and  title,  115. 

to  set  aaide  for  irregularity,  199,  291, 944. 

to  strike  out  the  name  of  one  of  plaintifi  in  action  of  ejectment,  194^ 

to  amend  by  changing  venue,  5, 934 

to  amend  &e.  (see  «^fRMiidsie9il) 

should  conform  strictly  to  the  oc  tUam  elatiaa  of  tha  capiai^  944 
I>1ILAY,  in  aetting  aside  defiiult  and  subsequent  proceedings  63;  945. 

in  moving  to  change  venue,  54, 55^  97. 

in  moving  to  amend  plea,  93; 

in  moving  to  eompel  payment  of  coats,  105. 
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i&  iBO?io|^  to  Mt  uido  writ  of  ttttMr,  107« 

iD  monng  to  set  aside  judgment^aa  in  case  of  noii<«iit»  190. 

will  DOt  be  regarded  where  irregularity  is  a  matter  of  aubstaiice,  139, 143, 

224. 
in  moving  to  eet  aiide  judgment  for  irregularity  merely,  142i 
in  proceeding  to  collect  execution,  22& 

DB^^RRER,  to  set  aaide  joinder  in,  &c„  G7. 

DISCONnNUANCE,  to  diacontinue  suit,  13. 
lor  judgment  of&d^  48 
for  leave  to  discontinue  without  costs,  123. 


Ej] 


FECTMENT,  landlord  has  a  right  to  defend  in  name  of  tenant,  94. 
an  attorney  commencing  must  first  get  a  written  authority,  194. 
the  statute  regulating  the  commencement  of— does  not  a|>idy  to  eorpon- 

tion,  214. 
the  statute  must  be  complied  with  strictly  in  commencing  aelion  o^  224 

ELECTIONS,  in  regard  to  holding  court  on  elections  days,  163. 

ERRATUM,  on  page  64,  in  the  case  of  Felt  vs.  Hyde,  Fairchild  and  Rirkpatriek, 
'^per  curioMj  defendants  paper  are  entitled  wrong,  they  should  be  enti- 
tled Kirkpatrick  impleaded  ifc^  read  ''defendant's  papers  are  entitled 
wrong,  they  should  be  entitled  Kirkpatrick  aUmeJ*     (Su  Pradiee  64.) 

EXECUTION,  to  vacate,  10. 
to  set  aside  &c,  21, 123w 

do       for  u-regukrity,  28, 44, 71, 127, 196, 203, 223. 
for  a  perpetual  stay  &C.,  56, 119, 181, 238, 238. 
for  leave  to  issue  a  new  ca.  sa.  or  iL  fa.,  117. 
for  an  order,  to  collect  moneys  of  co-defendant,  158. 
wrong  endorsement  on,  223. 
delay  in  collecting,  226. 
to  set  aside  return  on  and  fbr  leave  to  issue  another. 

EXECUTOR,  proceedings  against  as  an  absconding  or  concealed   defatoi^- 
moneys  received  as  txeeuior  mutijlni  he  paid. 


f 


EIGNED  ISSUE,  on  motion  to  set  aside  judgment  fbr  usury  and  duress,  202. 


I 


NQUEST,  to  set  aside  &c,  2a 

do         do        26, 40, 45, 45, 62, 206. 
to  set  aside  for  Irregularity,  68, 68, 166, 201. 

IRREGULARITY,  in  entering  default  &c,  5,  50, 153. 
in  holding  defendant  to  bail,  8 

for  not  assigning  errors  and  in  entering  judgment  of  non-pros,  49. 
in  entering  defiiult  fbr  not  raplyiug,  66. 
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in  moTing  for  judgment  as  in  case  of  non-Boit^  39. 

in  not  calling  plaintiff  on  return  of  a  jury  in  an  action  of  repIevin^TS. 

in  aaaeaament  of  damages,  99. 

in  entering  judgment,  199. 

in  moving  for,  merely,  142. 

in  suing  bail  to  sheriff  154. 

teste  of  a  writ  in  the  name  of  Greene  C.  fironsoUi  Jan.  1845,  is  amendable 

167. 
in  service  of  a  writ  of  nuisance,  230* 


J 


UDGMENT,  to  discbarge,  &c,  10. 

to  vacate  rule  setting  aside  judgment  of  non  pros,  13. 

as  in  cose  of  non-suit  after  stipulation,  20, 51, 64, 228. 

as  in  case  of  non-suir,  10,  23,  40,  42,  33,  56,  63,  (64,  see  Erratum  and 

Pradiee,)  69,  71,  82,  88,  90,  92,  95,  102,  103,  118,  131,  132,  169,  172, 

173, 184, 193, 252. 
for  costs  against  plaintiff  to  set  aside,  &c.,  46. 
to  set  aside,  and  execution,  46^  123, 149, 202. 
of  non-pros,  for,  48, 79. 
of  non-pros  d&c,  to  set  aside,  49. 
for  an  order  to  transfer,  60. 
to  set  aside,  99, 120, 128, 166, 237« 

to  set  aside,  for  irregularity,  110, 139, 142, 144, 175, 202,  223, 239, 249. 
allowed  to  enter,  as  of  next  succeeding  term  after  death  of  defendant,  140. 
to  set  ofl^  &0.,  157. 


XiAND 


LORD  AND  TEN^T,  landlord  has  a  right  to  defend  in  the  name  of 
the  tenant  in  an  action  of  ejectment,  94. 
for  payment  over  ^m  sheriff  to  landlord  question  of  levy,  220. 


M 


ANDAMUS,  for  a  peremptory,  75, 77,  80, 114, 196, 106,  247. 
alternative,  109,  111,  114, 116, 160, 163, 200. 
notice  of  motion  for,  should  not  ask  for  costs,  222. 


a 


'RDERS,  to  vacate  of  supreme  court  comV.  7, 66. 

to  stay  proceedings  beyond  time  for  noticing  Ate,  102. 

ORDERS,  of  recorder  enlarging  time  &C.,  114. 

circuit  judge  has  no  jurisdiction  to  grant  in  certain  cases  during  session  of 

supreme  court,  117. 
to  vacate  of  circuit  judge,  117, 147, 194. 
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Perpetual  stay  of  proceedingh9,  on  the  ptft  of  plaintiff  7. 

on  the  part  of  defendant,  7* 

on  execution  &c^  56,  96, 119, 181, 238, 238. 

until  security  for  costs  are  filed,  100. 

until  cause  is  decided  in  court  of  errors,  1^. 

PLEAS,  to  set  aside  amended  and  joinder  in  demurrer  for  irregulerlfj,  67. 
for  leave  to  amend  Sie^  93, 16^ 

origi$ud  affidavit  accompanying,  must  be  senredi  73, 106. 
in  bankruptcy,  notice  to  reply  necessary,  131. 
to  strike  out  as  fidse,  162. 
evidence  of  fraud  in  diseharge  in  bookrupley,  can  not  be  given  undsr  t 

fioKoe,  it  should  be  pleaded  specially,  16^ 
10  require  plaint  to  accept,  237,  240. 

PRACTICE,  defendant  has  double  time,  after  admission  of  aervioe  made  through 

the  Post  Office,  5. 
costs  ordered  to  be  paid  by  rule  as  conditions,  need  not  be  personally 

demanded,  9. 
in  relation  to  opening  defaults  during  term,  17. 
defendant  moving  for  judgment  of  non-euit  or  noB-proa^  wheve  plautifr 

has  not  filed  security  for  costs,  under  an  alternative  orderi  hddt  irregular 

should  first  move  for  an  absolute  order,  39. 
where  defendant  asks  coats  on  motioo  to  change  veiuie,  be  must  pay 

costs,  41. 
in  an  action  against  three  defendants,  and  the  suit  was  severed  as  to  two 

and  judgment  entered :  the  third  pleaded  and  subsequently  moved  far 

judg^nent  as  in  case  of  non-suit,  with  has  papers  entitled  with  all  three 

defendants:  hdd  that  the  papers  were  entitled  wrong.    The  defendaot 

naering,  should  have  moved  o^ene^  64»    (see  Emium,) 
an  original  affidavit  to  a  plea  must  be  served,  a  copy  will  not  answer,  73 

106 
the  advice  of  an  attoma/  is  not  the  advice  of  counsd  within  the  meaaio^ 

oftherule,  74. 
substitution  of  attorneys  should  be  entered  and  notice  given,  90. 
a  motion  denied  with  costs,  is  conclusive  against  another  motion  on  the 

merits,  108. 
an  alternative  writ  of  mandamus  can  not  be  served  in  vacation,  114 
where  parties  and  attorneys  all  reside  in  the  city  of  New  York^  m«liw  ftr 

judgment  as  in  case  of  non-suit  may  be  made  before  cucuit  judge  under 

laws  of  1841.    It  aluo  may  be  made  at  special  term,  1 18. 
a  motion  denied,  can  not  again  be  renewed  without  first  obtaining  lenve, 

164. 


i^eial  Term  Reports.  26 1 

PRACTICE,  DO  notice  of  signiog  and  filing  report  of  referees  is  necessary  to  be 

gifen  to  opposite  part j,  166. 
counsel  must  be  in  attendance  upon  the  term,  and  watch  their  motion 

otherwise  a  defaidt  taken  agahist  them  will  not  be  opened,  173. 
a  porqr  nuiy  stipulate  a  second  time  as  a  matter  of  course  where  the  first 

has  been  performed,  173. 
where  both  pardes  recover  a  portion  of  the  property  iu  action  of  replevin 

both  are  eniMed  to  costs,  174. 
a  notice  of  motion  can  not  be  in  the  alteraadve,  191. 
two  sureties  (withoM  the  prfncipal)  held  sufident  In  a  bond  fbr  security 

ftr  costs,  Idl. 
a  defendant  can  not  appear  and  plead  as  a  matter  of  course,  not  having  been 

served  with  process,  901. 
the  affidavit  of  afl|oimtd«e  by  thfe  cendhkMi  of  bond  on  judgment  entered 

on  bond  and  warrant  of  attorney  need  not  be  filed,  SM. 
an  irregularity  occurring  under  the  old  niles,  and  motion  made  since  the 

adoption  of  the  new  rules,  the  old  rules  govern  as  to  costs  of  motion,  939. 
a  declaration  should  conform  strictiy  to  the  «e  etiam  clause  of  tiie  capiaSi 

244.  * 

recovery  against  a  ttotly  «an  net  be  had  imderdiemeiMsy  counts  wlnre  his 

character  of  sureqr  appeare  on  tiie  fi^e  of  the  aole,  a  speeiBi  count  is 

necessary,  947. 
a  director  or  corporator  has  a  right  at  all  reasonaMe  tloMS^  to  examine  the 

books,  records  and  papen  of  tfM  company,  947. 
defbndant  mi^  have  leave  lo  renew  motion  to  efaangs  venae,  where  he  Is 

answered  that  a  de&nit  has  been  ontored,  948. 
a  fiMreign  corporation  can  not  be  sued  by  original  writ  or  summons,  only  by 

attBchment,  950. 
PBECEPT,  to  coUeet  eosls  specified  In  the  rale,  Issues  under  Ae  statote  without 

motion,  80. 
to  set  sside  for  irregularis,  not  allowed  $1  costs  fbr  Issuing,  199. 


JtVEFER] 


SRENCE  wiD  be  denjed  w|i«re  it  appearp  substantial  ijuestions  of  law  will 
ari8e^l68. 
BEPUEVW,  to  set  writ  fbr  kregtdarity,  15. 

to  increase  amount  of  bond|  dec,  48, 945. 
for  leave  to  amend  writ,  149. 

RETORT  OF  REFEREES,  to  set  ando  Ibr  iiregulfrityy  96^  14A. 
finr  leave  to  move  to  sat  fsidcb  report  o(  114^  }68^ 

BXnUEf  to  set  aside,  granting  judgment  tm  ip  mm  otrntmrnii^  f 

4r  linrv  ID  |lp<iiMl«p«  10  iHKaV  Wm»V44  9. 

to  vacate,  setiMig  lawdp  jnAgmm  of  iMWH>»i»  M> 

to  set  aside,  discontinuing  suit,  9jk 

where  entma^  imUmffiw  WPstho  pi^o  Af  )mmi»  miw,  Ml 

to  set  aside  for  uregid^rity  If  fleedt  9)4> 

In  ira^aiifc.  Amatminm  ajuabt  triaL  QQ^ 

■^   '  ^^^^^9  ^^^^f^^^  ^  .^^^'»   ^•^^  ^"^^w 
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dciRE  FACIAS,  to  sec  anide  writ  and  autweqaent  proceedings  for  imgidtriqr 

167. 
SERVICE,  abflolute  order  for  security  for  costs,  should  be  serred  in  90  dsyi^79 

of  papers  after  mail  hours,  87, 173. 

of  papers  made  by  mail,  89, 158. 

on  the  same  day  of  filing,  good,  149. 

by  putting  in  the  post  office  within  the  time,  although  not  reoetfed  until 
after  the  time,  &C.,  good,  152. 

of  papers  in  office  by  unlocking  office  door,  199, 253;^ 
SETTLEMENT  OR  AGREEMENT,  parol,  between  parties,  held  good,  95,  VA, 
184,185w 

of  costs^  before  appeal,  236. 

between  sheriff  and  defendant,  held|poodas  against  plaintii^  sheriff  haring 
authority,  241. 
SHERIFFS  to  set  aside  sale,  77, 112. 

to  set  aside  inquisition  &C.,  91. 

pay  over  surplus  moneys  4tc.,  133. 

erasive  return  on  execution*  153. 

suit  on  a  bond  on  the  arrest  of  defendant,  154. 

for  an  order  directing  the  collection  of  co-defendant,  158. 

pay  over  moneys  to  landlord  &C.,  question  of  levy,  220. 

pay  over  moneys,  226. 

an  action  against  for  irregular  sale,  235. 
SUPREME  COURT  COBOf  I8SIONER,  to  yaoate  order  o^  06, 251. 

recorder's  powers  under  39th  rule,  114. 

JL  ERMS,  on  setting  aside  judgment  as  in  case  of  non-suit  &C.,  6^  237. 
on  striking  cause  from  calendar  and  stay  of  proceedings,  7. 
on  leave  to  comply  with  a  former  order,  9. 
to  come  in  and  defend,  9. 

on  leave  to  amend  plea  of  bankrupts  discharge  &C.,  57. 
011  which  writ  of  error  may  be  amended,  10, 250. 
on  which  defendant  may  plead  bankrupt  discharge,  10, 56, 99, 910, 380. 
on  which  defeult  may  be  opened,  &c.,  11, 14, 17, 26, 136. 
on  which  defeult,  6cc^  vrill  be  set  aside,  15, 55, 73, 87, 136, 225. 
on  which  inquest,  verdict  and  subsequent  proceedings,  dec,  wiU  be  si 

aside,  23, 26,35, 40, 45, 68, 74, 206, 208. 
on  which  writ  of  replevin  may  be  amended,  148. 
on  granting  a  pommisrion,  30, 58. 

on  which  default  may  be  opened  taken  at  general  term,  41, 43,  SBI^  51. 
on  which  judgment  for  costs  against  pluntiff  set  aside,  46. 
on  which  judgment  set  aside,  &&,  58. 
on  leave  to  make  and  serve  a  case  or  bffl  of  exeepdons,  7, 60. 
on  leave  to  amend  declaration,  dec,  5, 61, 82,  284. 
on  allowing  papeni  to  be  served  to  set  aside  report  of  referees,  114. 
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TERMS,  on  staying  proceedingi  until  case  is  decided  in  court  of  error,  176. 

on  requiring  attorney  to  accept  pleaa,  237. 
TROVER,  an  affidavit  to  hold  to  bail  in,  not  neceaaary,  346. 
TIME,  to  plead,  after  admiaaion  of  aerrice  through  the  post  office,  5. 

Venue,  to  change,  41,  54, 55,  5£k,56,  G3,70,73»97,  193,156;  10^,165,184, 

195,933,237,334.348,354. 
VERDICT,  to  setaaide  ibr  irregularis  &C.,  19, 73, 175. 
to  set  aside,  30, 63, 30a 

do        rule  for  judgment  &C.,  35. 
fhrkaTe  to  enter  judgment  on,  140. 


Wi 


RIT  OF  ERROR,  to  quash  or  supersede,  10, 155, 3ia 
to  set  ande  Ace,  17, 107^  350. 
to  quaah  and  subsequent  proeeedings,  65. 
to  amend  return  to»  315. 
'WASTEf  for  an  order  to  restrain  fiom,  108. 
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DECEMBER  TERM,  1845. 


MR.  JUSTICE  JEWETT,  PRESIDINCL 


Jcmt  M.  Fluit,  adm%  &c.,  ts.  Riobard  H.  Mobbhovss. 

It  it  not  nteemuy  to  itate  the  rendence  of  countel  in  aa  aiBdavit  for  a  motioii  for  leaTB 
to  Mply  doaUt-,  it  if  onlj  MCitaary  to  ikow  hy  afklavit,  that  tho  matters  loight  to 
bo  replied  mre  tnn.  The  edd  mle  only  appliee  where  the  advice  of  oonoael  it  imcm- 
Mry. 

Motion  for  leave  to  reply  dotible  to  defendant's  special  jsfeo^.-— The 
declaration  contained  the  common  counts  for  work,  and  labor,  board, 
lodging,  tuition,  &c    Pleas,  several  issues,  statute  of  limitations  (non- 
assumpsit,  infra  sex  annos)  and  infancy.    Plaintiff  moved  for  leave  to 
reply  to  the  plea  of  the  statute  of  limitations,  defendant's  absence  from 
the  state;  that  plaintiff  took  out  the  first  letters  of  administration  on  the 
estate  of  the  intestate  within  one  year  before  suit  brought,  and  a  new 
promise.    And  to  the  plea  of  infancy,  necessaries  and  a  new  promise. 
Defendant's  counsel  objected  that  the  affidavit  on  which  the  motion  was 
made,  was  insufficient  under  the  63d  rule,  not  showing  the  residence  of 
counsel  who  gave  the  advice,  &c.    Plaintiff's  counsel  replied,  that  the 
role  only  applied  where  advice  of  counsel  was  necessary;  that  in  this 
case  it  was  only  necessary  to  show  by  affidavit,  that  the  matters  sought 
to  be  replied  were  true,  the  cowrt  would  judge  of  the  necessity,  &c.    De- 
fendant's counsel  on  the  merits,  read  affidavits  that  the  matters  sought 
to  be  replied  were  not  true* 

R.  GcKxnf  AN,  Plfi  Counsel.  Woodruff  &  Goodbian,  Plfs  Mtys. 

J.  A.  Spbncer,  Lefts  Counsel.       J.  S.  Rathbonb,  Defls  Jltty. 
JxwsxT,  Justice^— Overruled  the  defendantiB  objection  to  the  insuffi- 
ciencjr  of  plaintiff  %  affidavit    And  as  to  tb^  repletion  of  a  new  promise 
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after  defendant  became  of  full  age;  the  judge  said  it  could  not  be  ne- 
cessary or  proper,  as  the  intestate  \¥as  shown  to  have  died  long  before 
the  defendant  was  of  the  age  of  twenty-one  years;  he  however  granted 
the  motion,  so  far  as  to  allow  the  plaintiff  to  reply  double,  oniy  to  the 
plea  of  the  statute  of  limitations. 


Esther  Conklin  vs..Addison  Hill. 

• 

Where  a  jury  mark  on  ballots  the  amoiuit  which  each  jaror  is  willing  to  find  for  the 
plaintiff,  without  the  knowledge  of  the  reet,  and  the  several  amounti  tboi  iDarkri, 
are  drawn  from  a  hat,  added  together,  and  the  aggregate  divided  bj  12,  and  ike  torn 
thas  ascertained  is  rendered  as  their  verdict;  it  is  not  irregular,  where  it  tl^Mn  the 
jury  did  it  for  the  purpose  of  ascertaining  how  near  thej  could  come  together^  ^tk- 
out  making  any  agreement  before  it  was  done^  that  the  averaged  amount  thai  •lcc^ 
tained,  should  be  their  verdict',  it  being  left  optional  with  the  jury  to  sgcee  to  vaA. 
amount  or  not  as  they  pleased. 

Motion  by  defendant  to  $d  aside  verdict  for  t rr^uZan^y.-^This  was 
an  action  for  breach  of  promise  of  marriage,  tried  at  the  Westchester 
circuit,  in  October,  1846.  The  jury  found  a  verdict  for  the  plaintiff,  of 
$4,041  damages.  This  motion  was  made  to  set  aside  the  Terdict  as  ir- 
regular.  The  crier  of  the  court  and  three  of  the  jurors,  on  the  part  of 
the  defendant,  swore  that  the  jury  after  having  been  out  all  night,  with- 
out being  able  to  agree  upon  the  amount  of  their  verdict,  came  to  the 
conclusion  in  the  morning,  that  each  juror  should  write  on  a  ballot  tbe 
amount  that  he  was  willing  to  find,  without  the  knowledge  of  the  others, 
and  the  several  ballots  should  be  put  into  a  hat,  and  drawn  out,  and  the 
several  amounts  added  together,  and  the  aggregate  sum  divided  by  twelve, 
which  should  be  their  verdict;  this  being  done,  the  amount  ascertained 
was  $4,041,  which  was  the  verdict  rendered  by  the  jury  in  favor  of  the 
plaintiff.  On  the  part  of  the  plaintiff,  the  constable  and  seven  juion 
swore  that  the  mode  of  marking  upon  the  ballots,  and  adding  and  dirid- 
ing  as  before  mentioned,  was  done  as  one  means  of  ascertaining  how 
near  the  jury  could  come  together,  that  there  was  no  agreement  before 
marking,  that  the  average  amount  thus  ascertained  should  be  their  Te^ 
diet;  but  it  was  left  optional  with  any  of  the  jurors  to  agree  to  such  sum 
or  not,  as  he  pleased.  After  the  average  amount  was  produced,  the  joij 
seemed  to  be  satisfied  with  it,  and  rendered  it  as  their  verdict. 

John  Curret,  Jytfts  Counsel,  John  Currbt,  Defis  Mjf' 

Thomas  Nelson,  Plffs  Counsel.  Wm.  Nelson,  PQfs  ^ttj. 

Jbwctt,  Justice. — Held,  that  this  case  come  within  the  former  d6ci8io0 
and' the  verdict  must  be  fiistained.    Motion  denied  with  coota. 
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PfliLiP  Bronk  vs.  John  W.  Conklin  and  Hannah  Comklin. 

Service  of  a  notice  of  retainer  on  plaintiiT^B  attorney  conditionally,  does  not  entitle  de- 
fendants* attorney  to  notice  of  retazation  of  costs,  nnlesi  the  condition  upon  which  the 
serrice  was  made,  has  heen  complied  with. 

Motion  hy  defendant  Hannah  Conklin,  for  a  retaxation  of  plaintiff  ^s 
cods. —  Declaration  was  served  on  the  defendant  Hannah  Conklin,  on 
the  1st  day  of  August  last :  default  was  entered  on  the  23d;  and  record 
filed  on  the  30th  of  the  same  month.  Defendants'  attorney  stated  that 
he  served  a  notice  of  retainer  on  plaintiff 's  attorney  on  the  I8th  of  August 
last,  and  that  he  had  never  been  served  with  notice  of  taxation  of  costs, 
plaintiff's  attorney  stated  that  defendants'  attorney  left  a  notice  of  re- 
tainer with  him  conditionally,  that  in  case  a  plea  of  said  Hannah  Conk- 
lin  was  served  on  him,  that  then  defendants^  attorney  wished  the  notice 
of  retainer  left  with  him  to  be  considered  served,  and  not  otherwise;  the 
plea  not  having  been  served,  the  notice  of  retainer  was  considered  by 
plaintiff's  attorney  not  served,  and  he  gave  no  notice  of  taxation  of  costs. 

C.  C.  Wasson,  Defls  Counsel.  C.  C.  Wasson,  Defts  Atty. 

J.  C.  Wright,  Plffs  Counsel.  J.  S.  Fkost,  Plffs  Atty. 

Jewett,  Justice  —  Held  the  notice  of  retainer  not  served^  and  denied 
the  motion  with  costs. 


John  M«  Mbsick  vs.  Joseph  W.  Smfth  et  al. 

An  aAdavit  made  for  a  reference  must  be  made  by  the  party,  anless  a  sufficient  ezcnse 
IB  e;iven  why  it  iiS  not :  where  the  attorney  makes  it,  a  valid  excuse  for  its  not  being 
mde  by  the  party  is  always  required. 

Motion  hy  defendants  for  a  reference. —  The  defendants  moved  for  a 
reference  in  thid  cause,  upon  an  affidavit  in  the  usual  form  made  by  de- 
fendants' attorney,  without  any  excuse  being  given  for  its  not  being  made 
by  the  defendants,  or  one  of  them. 

P.  W.  Bishop,  Defts  Counsel.       P.  W.  Bishop,  Defts  Atty. 
J.  H-  Reynolds,  Plffs  Counsel.    Wilcoxson  &  Van  Scbaack,  Plffs  AUys. 
The  plaintiff's  counsel  insisted  that  the  affidavit  should  have  been  made 
by  the  party  and  not  the  attorney,  unless  a  sufficient  excuse  was  given 
why  the  party  did  not  make  it. 

Jewstt,  Justice  —  Sustained  the  objection^  and  decided  that  the  affi- 
darit  i^as  not  sufficient :  for  that  reason  it  did  not  come  within  the  rule. 
Motion  denied  with  costs,  without  prejudice^ 
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Thoius  MoSoatETf  landlord^  v&  Sam  H.  IIbbsill,  te&aat 

Thif  conit  hat  not  jurifdictioii  of  tfao  tufttionof  ootto,  in  a  matter  of  prooeodiiifa  Mdm 
an  aisiftant  justice  of  New-York  city,  nndtr  the  statnte  aathoriring  foauoaiy  pro- 
ceedings in  case  of  non-payment  of  rent,  etc. 

appeal  from  taxation  of  costs. — It  appeared  that  McSorley  undertook 
to  dispossess  Merrill  his  tenant,  under  the  statute  authorizing  aummaiy 
proceedings  in  case  of  non-payment  of  rent,  &c.  The  first  two  efforts 
were  ineffectual,  by  reason  of  some  irregularity  in  the  process.  The  third 
proved  to  be  successful.  The  proceedings  were  had  before  one  of  the 
assistant  justices  of  New-York  city.  The  defendant  (the  tenant)  taxed 
costs  against  the  landlord  on  those  unsuccessful  attempts,  before  Edmonds 
circuit  judge,  under  the  fee  bill  of  1840;  the  first  bill  being  taxed  at  over 
(50,  the  second  at  over  (23.  From  this  taxation  the  landlord  appealed 
to  this  court. 

R.  Goodman,  Counsdfor  landlord.      B.  F.  Sherman,  Mtyfor  landlord. 
N.  Hill  Jr.,  Dejis  Counsel.  R.  H.  Shannon,  DeftsJHty. 

Jewett,  Justice  —  Held  that  thi^  court  had  not  jurisdiction  of  the 
matter,  and  denied  the  motion  with  costs. 


The  Kingston  Bank  vs.  Solomon  Roosa. 

An  attorney  who  had  retired  from  practice  on  account  of  iU  health,  and  remorwl  aoma 
twenty  miles  distant  from  his  office,  verbally  requested  another  attorney  to  take  charga 
of  Ids  books  and  papers  remaining  in  his  office,  and  settle  up  what  was  unsettled;  and 
the  attorney,  thus  authorized,  received  costs  in  a  suit,  and  a  stipulation  to  try  te  him 
(which  was  one  of  the  suits  unsettled).  Bkld^  that  the  authority  was  sufficient,  not- 
withstanding on  a  motion  afterwards  the  attorney  first  mentioned  and  his  cUeat  both 
swore  that  they  never  gave  any  authority  to  receive  the  costs  and  stipulation  in  the 


Motion  to  set  aside  judgment  for  costs  against  fUArdiffs^^  Defendant 
moved  for  judgment  as  in  case  of  non-suit,  at  the  last  September  special 
term;  which  was  granted,  unless  plaintifi  stipulated  to  try  at  the  next 
circuit,  and  paid  costs  of  motion.  Within  twenty  days  the  plaintifb  paid 
costs  and  stipulated  to  try,  by  paying  the  costs  to  M.  Scboonmaker,  Esq,., 
an  attorney  of  this  court,  residing  at  Kingston,  and  serving  on  him  a 
stipulation.  Philip  £•  Pitcher,  Esq.,  of  Redhook,  the  former  attorney  of 
defendant,  and  who  formerly  resided  at  Kingston,  left  the  papers  in  this 
and  other  suits  with  his  late  partner  Nicholas  Sickles,  Esq.,  who  died  in 
May  last.  Mr.  Schoonmaker,  in  the  early  part  of  last  summer,  being 
about  to  administer  upon  the  estate  of  N.  Sickles  deceased,  called  npcm 
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Mr.  Pitcher,  (who  had  retired  from  the  practice  of  law,  on  account  of 
continued  illness,  who  requested  Schoonmaker  to  take  charge  of  his 
books  and  papers  remaining  in  the  office  of  Sickles  &  Pitcber,  and  settle 
up  what  was  remaining  unsettled,  (the  papers  in  this  suit  being  among 
the  rest,)  which  was  accordingly  done  by  Schoonmaker.  In  the  latter 
part  of  June,  and  after  the  interview  with  Pitcher,  the  defendant  called 
on  Schoonmaker,  and  requested  him  to  make  out  papers  for  motion  for 
judgment  as  in  case  of  non-suit,  which  was  done  by  Schoonmaker,  in  the 
name  of  Pitcher.  At  the  time  plaintiffs'  attorney  called  to  pay  costs  and 
senre  stipulation,  Schoonmaker  told  him  he  had  authority  to  act  for  Pitcher 
as  his  agent,  and  that  as  such  he  would  receive  the  costs  and  stipula- 
tion, and  accordingly  did  so,  and  gave  a  receipt  for  the  costs  in  the  name 
of  Pitcher;  all  of  which  was  communicated  to  the  defendant  Roosa, 
within  a  few  days  thereafter.  Subsequently  the  defendant  Roosa  re* 
quested  Schoonmaker  to  procure  from  Pitcher,  an  agreement  to  have 
another  attorney  substituted  for  defendant,  which  was  done,  and  Egbert 
Whitaker,  Esq.,  of  Saugerties,  was  substituted  in  the  place  of  Pitcher,  on 
or  about  the  28th  of  October  last.  The  defendant's  present  attorney  en- 
tered up  judgment  for  costs  against  plaintifis,  on  the  1st  November  last. 
It  was  sworn  to  by  the  defendant  Roosa,  and  Pitcher  his  former  attorney 
that  they  had  not  received  any  costs  of  motion  or  stipulation  to  try  from 
plaintiffs,  nor  had  they  authorized  any  other  person  to  receive  the  same 
for  them.  Whitaker  the  present  attorney  stated  that  he  knew  nothing 
about  the  cause,  until  on  or  about  the  24th  of  October  last,  when  it  was 
intended  to  substitute  him  as  the  attorney  for  the  defendant,  and  when  he 
learned  that  the  costs  had  not  been  paid  to  defendant  or  Pitcher,  after- 
"virards  he  heard  plaintiffs  had  pretended  to  pay  the  costs  to  Schoonmaker 
^^faose  authority  to  receive  them  was  denied  by  the  defendant  and  Pitcher. 

J.  C.  FoRSTTH,  Plffs  Coumel.  H.  M.  Rombtn,  Plffs  Miy. 

E.  Sanfori),  Dtfts  Counsel.  E.  WmTAKEB,  Lefts  Atty* 

Jewett,  Justice. — ^Thought  the  authority  of  Schoonmaker  should  be 
ocmflidered  sufficient  to  receive  the  costs  and  stipulation  as  the  agent  of 
Pitcher.  Schoonmaker  undoubtedly  thought  he  had  authority,  and  aete4 
in  good  faith,  and  there  was  something  due  to  the  honor  of  the  profession 
in  such  cases.  Motion  granted  without  costs,  plaintiffs'  attorney  to  sti- 
pulate and  pay  costs  of  last  motion  in  twenty  days. 

Another  cause  between  the  same  parties,  upon  the  same  state  of  flicts, 
decided  the  same* 

18 
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Stephen  Botle  vs.  Patrick  Botle. 

It  is  not  necessary  to  be  stated  in  an  affidavit  on  a  motion,  the  namu  cftKt  jwlgi  of  the 

circnit,  at  which  a  cause  is  referred. 
The  new  mle  44,  after  it  took  effect  on  the  1st  of  Angnst  last  most  goFem  in  the  natter 

of  practice,  on  motion  for  judgment  as  in  case  of  non-soit,  for  not  noticing  cuue  far 

hearing,  although  the  cause  was  referred  previous  to  the  1st  of  August  Isft.    After 

the  new  rules  took  effect,  there  was  no  other  for  the  court. 

Motion  hy  defendant  for  judgment  as  in  case  of  nonsuit. — ^This  cause 
was  referred  at  a  circuit  in  May  last,  to  a  sole  referee,  on  motion  of 
plaintiff.  In  September  last,  the  plaintiff  not  having  noticed  it  for  hear- 
ing, the  defendant's  attorney  served  plaintiff's  attorney  with  a  notice  in 
writing,  that  plaintiff  notice  the  cause  for  a  hearing  in  forty  days,  or  that 
defendant  would  move  for  judgment  as  in  case  of  non-suit,  according  to 
the  44th  (new)  rule. 

G.  W.  CuMMiNo,  Defls  Counsel.  G.  W.  Gumming,  Defls  My. 

S.  W.  Jackson,  Plffs  Counsel.  S.  W.  Jackson,  Plffs  My. 

Plaintiff's  counsel  objected,  1st,  that  the  affidavit  did  not  show  it  was 
referred,  as  it  did  not  name  the  circuit  judge,  by  whom  it  was  referred. 
2nd,  that  the  new  rules  did  not  take  effect  until  the  first  day  of  August  lai^, 
and  consequently  could  have  no  application  to  causes  referred,  before  the 
rule  (44)  went  into  operation. 

Jewett,  Justice. — Held  the  reference  regular;  and  that  the  new  rules 
must  now  govern,  for  as  soon  as  they  went  into  effect,  there  were  no  other 
rules  for  the  court.    Motion  granted  with  costs. 


Jeremiah  E.  Cart  vs.  Jabez  S.  Willson. 

Cost!  $10  of  preparing^  Pi^pen  for  a  motion  for  reference,  will  not  be  allowed,  in  the 
l^eneral  bill  where  it  if  stipulated  by  the  attomeyi  on  each  side  previous  to  the  motion, 
to  refer  the  cause,  and  nothing  is  said  about  the  costs ;  the  papers  having  been  actusiif 
prepared. 

A  counsel  fee  $3,  for  attending  prepared  to  try,  4«.,  imder  the  act  of  1844,  will  not  be 
allowed,  to  the  party  who  moves  an  adjoornment  of  the  hearing.  Tlte  attorney  fee  ii 
taxable  under  such  circumstances. 

Motion  by  defendant  for  relaxation  of  plaintijf^s  costs., — ^This  was  ui 
action  of  assumpsit  for  professional  services;  the  cause  was  tried  before 
a  sole  referee.  It  appeared  that  the  plaintiff  made  out  and  served  pap&i 
on  defendant's  attorney,  for  a  motion  to  refer.  Subsequently  in  consid- 
eration that  defendant's  attorney  might  plead  the  statute  of  limitations,  he 
stipulated  ivith  plaintiff  to  refer  to  a  sole  referee,  and  the  motion  was 
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not  made.  The  plaintiff  was  an  attorney  and  counsellor  of  this  court;  the 
sait  was  prosecuted  in  the  name  of  his  partner  (Mott)  as  attorney.  The 
cause  was  once  adjourned  on  motion  of  defendant.  Defendant's  attorney 
objected  to  the  following  items  in  the  bill,  which  were  allowed  by  the 
taxing  officer.  Copy  narr  to  return  with  proof  of  service,  $1*25;  pre- 
paring papers  to  move  for  reference,  costs  of  motion,  f  10;  notice  of  hear- 
ing for  referee,  25;  attorney's  fee  attending  reference  on  first  hearing, 
|3;  counsel  fee  attending  prepared  to  try  pursuant  to  notice,  $3;  one 
copy  sub.  duces  tecum,  25;  one  copy  sub.  25;  two  copies  sub.  duces  te- 
cum, 50;  furnishing  proof  of  service  of  copy  order  of  particulars,  50; 
objected  to,  37^;  proof  of  service  of  bill  of  particulars,  50;  objected  to 
37 J;  serving  sub.  on  six  witnesses  for  second  hearing,  75;  objected  to, 
271  >  entering  return  of  execution,  12^ ;  proof  of  referees  fees  as  per  bill, 
60;  oath,  12}. 

C.  D.  Coleman,  Lefts  Counsel.  C.  D.  Coleman,  Dejis  Miy. 

J.  E.  Caky,  Plffs  Counsel.  R.  Mott,  Plffs  My. 

Jewett,  Justice. — There  must  be  a  retaxation  of  the  costs  in  this  suit 
The  following  items  taxed  are  not  taxable,  and  should  be  stricken  out, 
viz  :  Preparing  papers  for  motion  for  reference,  $10;  notice  of  hearing, 
for  referee,  25;  serving  bill  of  particulars,  &c  75;  and  all  writs  of  sub- 
poena charged  beyond  one,  and  one  writ  of  sub.  duces  tecum  for  each 
hearing,  if  actually  made  out  and  served;  and  all  copies  or  tickets,  except 
such  as  were  necessary  and  actually  used.  The  attorney  and  counsel  fee 
attending  prepared  for  hearing  were  taxable,  the  hearing  having  been 
postponed  by  the  defendant.  The  act  of  1844,  page  273,  ^  2,  expressly 
allows  a  fee  of  $3  to  counsel  for  attending  prepared  for  such  trial,  &c.  If 
the  adjournment  had  been  at  the  request  of  the  plaintiff,  he  would  not 
have  been  entitled  to  those  items  (3  Wend.  305;  6  Cow.  42).  It  is  well 
settled  that  the  attorney  fee  is  taxable  under  such  circumstances  (4  HUl. 
54). 


The  Sacket^s-Harbob  Bank  vs.  John  W.  Mabtiiv. 

Where  a  cante  was  referred,  and  the  parties  before  the  reference  entered  into  a  stipnla* 
tion  directing  certain  terms  and  conditions  in  relation  to  it;  and  the  defendant,  to 
•acore  the  fulfiUment  on  his  part,  gave  a  cognovit  for  the  fall  amount  of  plaintiff's 
clsum  against  him,  on  which  cognovit  no  judgment  was  to  be  entered  by  plaiotiA, 
and  was  to  be  void  if  the  conditions  in  the  stipulation  on  the  part  of  the  defendant 
'vrere  performed  as  stipulated ;  and  the  referee  reported  in  favor  of  the  phuntiils*  which 
report  defendant  prepared  to  move  to  set  aside,  and  procured  an  order  from  the  drcoit 
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judge,  ftaying  proceedings  in  the  cause  until  decision  on  the  motion  to  set  sstde  tks 
report  should  be  had;  and  after  the  order  to  stay  was  served  on  plaintiff's  sttoney, 
and  before  the  decision  of  the  motion,  he  entered  judgment  against  the  defendant  on 
thi  cognovit  for  non-compliance  with  the  terms  of  the  stipulation  :  JSTcU,  that  the 
judgment  was  entered  in  violation  of  the  order  to  stay  proceedings  made  by  the  drcoit 
judge.    It  was  a  proceeding  in  that  suit. 

Motion  by  defendifni  to  set  aside  judgment  for  trregidariiy.^^The 
plainti&  commenced  a  suit  against  the  defendant  and  Thomas  Baker,  aod 
also  another  suit  against  the  defendant,  Thomas  Baker,  and  Charles  L 
Martin,  both  at  the  same  time  in  the  year  1843,  on  five  drafts  made  and 
used  for  the  accommodation  of  the  defendant  John  W.  Martin.    In  June, 
1844,  by  stipulation,  the  suits  were  referred  to  Hon.  P.  Gridley  as  sole 
referee.    The  defence  set  up  by  defendant  was  usury.    The  parties  pur- 
suant to  a  notice  of  hearing,  met  before  the  referee,  on  the  22d  Januaiy 
last,  and  agreed  that  the  testimony  taken  by  the  referee,  should  be  deem- 
ed to  be  taken  in  both  causes,  the  defence  being  the  same  in  each.    On 
the  same  day  an  agreement  and  stipulation  was  entered  into  and  executed 
by  and  between  Jesse  C.  Dann,  cashier  of  the  plaintiffs  (who  had  the 
n^anagement  of  the  causes  on  the  part  of  plaintifis,)  and  the  defendant 
John  W.  Martin,  whereby  the  defendant,  John  W.  Martin,  gave  to  the 
plaintiffs,  a  cognovit  for  $14,766,  being  the  amount  of  principal  and  in- 
terest of  the  drafts  on  which  the  suits  were  brought    It  was  then  stipu- 
lated that  no  judgment  should  be  entered  on  the  cognovit,  if  John  W. 
Martin  should,  within  thirty  days  give  to  the  plaintiflb  his  note  for  the 
sum  of  $10,172*36,  payable  in  three,  four,  and  five  years  from  that  date, 
with  interest,  &c.,  and  should  also  give  to  the  plaintiffs  collateral  security 
for  t2,386'76,  of  said  sum,  by  satisfactory  endorsed  paper,  to  be  approved 
by  the  cashier  of  the  Lowville  Bank,  and  in  the  event  of  said  John  W. 
Martin  thus  giving  said  note  and  said  security,  said  cognovit  should  be 
given  up  and  canceled.    The  stipulation  further  gave  the  amount  of  lia- 
bility for  which  each  defendant  in  the  suits  should  be  responsible;  and 
stated  the  amount  of  costs  which  the  defeated  party  should  pay  on  the 
final  event  of  the  suits  on  the  reference,  and  the  time  and  manner  of  such 
payment,  and  also  that  the  stipulation  should  be  void,  as  regarded  the 
plaintiffs,  unless  the  firm  of  one  Gilchrist  &  Co.,  and  also  the  Lewis 
Coanty  Bank,  should  within  siity  days  from  that  date,  give  the  plaintifi 
a  writing,  assenting  to  the  stipulation,  and  that  their  liability  to  the  plaint- 
iff on  the  drafts  should  not  be  affected  thereby,  and  unless  such  assent  was 
given,  the  pkintiffs  might  proceed  and  enter  judgment  on  the  cognovit 

The  defendant,  John  W«  Martin,  did  not  procure  the  securities  nor  the 
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sent  required  by  the  stipulation  within  the  time  mentioned  in  the  stipu- 
lation, but  stated  that  there  was  an  understanding  between  the  parties  at 
the  time  the  cognovit  was  signed,  that  the  object  principally  was  to  secure 
the  delivery  of  the  securities  and  assent  as  mentioned  in  the  stipulation, 
before  the  hearings  should  be  closed,  Martin  some  twelve  days  before 
the  day  noticed  for  hearing  in  the  causes,  called  to  see  C.  P.  Kirkland, 
Esq.,  at  Utica,  who  was  counsel  to  try  the  causes  for  the  plaintifis,  to  get 
a  waiver  of  the  time  mentioned  in  the  stipulation  for  giving  the  securities 
and  assent*  Kirkland  being  absent,  he  called  on  Mr.  Bacon  of  Utica,  the 
law  partner  of  Kirkland,  for  the  same  purpose,  and  told  him  he  was  on 
his  way  to  Boston  to  subpoena  witnesses  for  the  hearing,  and  as  there  was 
about  a  week  before  the  time  would  expire,  mentioned  in  the  stipulation, 
he  wished  to  know  whether  he  should  be  required  to  return  and  procure 
the  securities  or  not,  as  he  desired  to  fulfil  the  stipulation  ;  Bacon  told 
him  to  go  on,  there  would  be  no  risk  about  it,  and  no  advantage  taken  of 
the  lapse  of  time  as  regarded  giving  the  notes  and  security.  Afterwards 
he  saw  Kirkland,  who  informed  him  that  it  should  be  sufficient  if  they 
were  furnished  at  any  time  before  the  hearings  were  closed.  On  the  day 
before  the  hearings  were  closed,  Martin  by  his  counsel  presented  the  notes 
and  securities  and  written  assent  mentioned  in  the  stipulation  to  Dann  the 
cashier  of  plaintiffs,  who  soon  after  returned  them,  stating  as  an  objection 
to  receiving  them,  that  the  time  having  passed,  it  might  be  necessaiy  to 
get  the  action  of  board  of  directors  of  plaintiffii;  the  same  day  and  during 
the  hearing,  the  defendant's  counsel  presented  them  to  Kirkland,  plaint- 
iffii*  counsel,  who  made  the  same  objection  as  Dann,  but  however  took 
them;  the  hearings  in  both  causes  closed  on  the  4th  day  of  April  last 

On  the  part  of  the  plaintiffs  in  answer  to  defendant  Martin,  it  was  stated 
by  Kirkland  that  he  expressly  told  Martin,  when  inquired  of  respecting 
extending  the  time  mentioned  in  the  stipulation  for  giving  securities  &c., 
that  he  Kirkland  had  no  authority  in  that  matter,  he  merely  acted  as 
counsel  in  trying  the  causes,  but  expressed  his  belief  to  Martin,  that  the 
mere  non-delivery  of  the  notes  within  thirty  days,  would  not  be  insisted 
on  as  an  objection,  and  that  in  his  opinion  it  ought  not  to  be,  if  Martin 
complied  in  other  respects  with  the  stipulation,  but  that  was  a  matter  he 
had  better  see  the  plaintiffi  or  bis  attorney  about.  Bacon  also  stated  that 
jbe  told  Martin  that  he  had  no  authority  to  give  him  any  stipulation  or 
opinion  in  the  matter  that  would  be  binding  in  relation  to  extending  time, 
that  he  had  nothing  to  do  in  the  matter,  his  partner  was  merely  counsel 
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to  try  the  causes  ;  Kirkland  stated  that  when  he  took  the  papers  for 
security  from  Bennett,  defendant's  attorney,  he  told  Bennett  he  had  no 
authority  whatever  to  receive  ihem  or  to  act  in  any  way  on  that  subject, 
but  he  would  take  the  papers  and  look  at  them,  which  he  did,  and  in 
three  or  four  days  returned  them  by  mail  to  Martin.     Plaintifls'  papers 
contained  a  denial  that  any  waiver  of  time  in  the  stipulation  was  given, 
or  that  the  papers  might  be  delivered  at  any  time  before  the  close  of  the 
hearings,  and  also  that  the  papers  were  not  in  compliance  with  the  stipu- 
lation.    On  the  7th  of  April,  1845,  the  referee  reported  in  the  causes  for 
the  plaintiffs,  the  full  amount  of  their  claim;  the  defendant  prepared  to 
move  to  set  aside  the  reports,  and  on  the  4th  of  June,  1845,  procured  an 
order  in  each  cause  from  Judge  Gridley,  circuit  judge,  staying  all  pro- 
ceedings until  the  motion  to  set  aside  the  reports  should  be  decided.  The 
orders  were  served  on  plaintifls'  attorney  on  the  17th  of  June,  1845.   On 
the  1st  of  August,  1846,  the  plaintiffs  entered  judgment  on  the  cognovit 
given  by  Martin.    The  suit  having  been  originally  commenced  against 
Thomas  Baker  and  John  W.  Martin,  upon  four  of  the  drafts  before  men- 
tioned, and  to  which  the  defendants  pleaded,  the  suit  was  severed  and 
judgment  taken  against  Martin  alone  on  his  cognovit  given  with  his 
stipulation  mentioned. 

It  was  insisted  by  defendant,  that  the  plaintiffs  had  waived  the  time 
mentioned  in  the  stipulation,  and  that  the  stipulation  had  been  performed 
by  defendant  within  the  meaning  of  it  by  the  parties.  Also  that  the 
judgment  was  entered  in  violation  of  the  order  of  Judge  Gridley,  staying 
proceedings,  the  decision  upon  the  motion  to  set  aside  the  reports  of  the 
referee  not  having  been  made. 

It  was  insisted  by  plaintiffs  that  the  defendant  had  failed  to  perform 
the  stipulation  according  to  its  terms,  and  that  there  had  been  no  waiver 
of  any  of  its  conditions,  by  them;  and  that  it  was  their  duty  to  enter  the 
judgment  for  the  protection  of  the  rights  of  the  endorsers  and  guarantees 
responsible  to  plaintiffs  for  the  demand;  that  the  order  of  the  circuit  judge 
did  not  affect  this  suit. 

£•  Sandford,  Defis  Counsel*  D.  M.  Bennett,  Defis  My. 

A.  Taber,  Plffs  Counsel.  Geo.  C.  Sherman,  Plfs  My. 

Jewbtt,  Justice.— This  motion  is  granted  with  costs,  on  the  sole  ground 
that  the  entry  of  the  judgment  was  in  violation  of  the  order  to  stay  pro- 
ceedings made  by  the  circuit  judge;  it  was  a  proceeding  in  that  suit. 


1846.]  Special  Term  Reports.  15 

Sakah  M.  Webks  ts.  Henrt  P.  Wanuakse,  public  administrator  of 

Michael  Fogarth,  deceased. 

A  judgement  for  costs  can  not  be  regularly  entered  against  an  administrator,  or  the  pablie 
administrator  of  the  city  of  New  York,  without  first  making  application  to  this 
ooort,  for  an  order  lor  costs. 

Motion  hy  Defer^darU  to  sdaridejudgmerdforirregularity.-^ThiH'wds 
an  appeal  from  the  decision  of  the  circuit  judge  of  the  first  circuit*  The 
suit  was  commenced  in  the  New  York  common  pleas,  and  removed  to  this 
court  by  certiorari;  referred  to  referees,  who  made  a  report,  which  report 
was  set  aside  by  a  rule  of  this  court,  dated  February  13,  1845,  costs  to 
abide  the  event  The  referees  on  a  rehearing  made  another  report  in 
favor  of  the  plaintiff  on  the  19th  of  July  last,  for  (2100.  On  the  22d 
July,  Defendant's  attorney  obtained  an  order  staying  proceedings,  twenty 
days  for  defendant  to  prepare  to  move  to  set  aside  the  report  of  the  re- 
ferees; the  order  was  granted  by  D.  P.  Ingraham,  associate  judge  of  the 
New  York  common  pleas,  in  the  absence  of  the  circuit  judge;  on  the 
same  day  served  on  plaintiff 's  attorney  a  copy  of  the  order  an  affidavit 
upon  which  it  was  granted.  On  the  21st  of  July,  plaintiff's  attorney 
filed  the  report  of  the  referees  and  entered  rule  for  judgment  thereon;  and 
on  the  2d  of  August  following,  filed  and  entered  up  judgment  for  (2100 
damages,  and  $459*63  costs,  against  the  defendant  as  administrator.  It 
was  insisted  by  defendant's  counsel  that  the  judgment  was  irregularly 
entered  for  the  reason  that  it  was  in  violation  of  the  order  to  stay,  and 
also  that  the  plaintiff  bad  never  procured  any  certificate  from  the  re- 
ferees by  which  she  would  be  entitled  to  make  application  to  this  court 
for  costs  against  the  defendant  as  administrator,  pursuant  to  the  statutes, 
and  that  no  such  application  had  ever  been  made. 

On  the  part  of  plaintiff  it  was  insisted,  first,  that  the  order  of  the  judge 
of  the  common  pleas  was  a  mere  nullity,  and  second,  that  this  court  and 
the  parties  also  by  consent  had  made  the  costs  abide  the  event,  so  that  no 
special  application  was  necessary,  but  that  if  a  special  application  was 
necessary,  the  matter  was  properly  before  the  circuit  judge.  6  Hitt^  389. 
And  he  denied  the  motion  to  set  aside  the  judgment  upon  the  grounds 
mentioned. 

M.  T.  Reynolds,  Defts  Counsel.         John  B.  Hasein,  Defts  My. 
JE.  C  Gray.  Plffs  Counsel.  E.  C.  Gray,  Plffs  My. 

Jewbtt,  Justice. — ^The  motion  to  set  aside  the  judgment  on  the  ground 
of  irregularity  is  granted.  The  irregularity  consists  in  entering  judgment 
far  costs  against  an  administrator,  without  having  applied  to  this  court 
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and  obtained  an  order  for  costs.  The  question  of  costs  in  the  caude  is 
not  considered  on  this  motion,  it  is  not  within  the  case  in  6  Hilly  386. 
The  defendant  does  not  consent  that  that  question  should  be  considered. 

Decision.  Judgment  set  aside  with  (10  costs^  and  further  that  defend- 
ant  have  fifteen  days  to  prepare  to  move  to  set  aside  the  report  of  referees, 
and  that  all  proceedings  be  stayed  until  the  case  is  settled. 


Ansel  Bascom  vs.  Abel  Feazler. 

A  judgiMnt  will  not  be  let  aside  as  irregular  by  reawm  of  any  de&ult  or  negligence  of 
any  clerk  in  entering  rules,  by  which  neither  party  shall  have  been  prejadioed. 

A  motion  having  been  once  decided  on  the  merits,  without  leave  to  renew,  the  decision 
will  be  held  conclusive  where  the  facts  are  etaentially  the  tafiM,  on  the  second  appli- 
cation. 

Motion  by  Defendant  to  set  aside  a  judgment  for  irregtdarity, — This 
suit  was  commenced  by  capias,  for  trespass  in  cutting  down  timber,  &c., 
on  plaintiff's  premises;  the  writ  was  returnable  at  May  term,  1844.  De- 
fendant gave  bail  to  the  sheriff,  and  a  declaration  de  bene  esse  was  filed 
on  the  23d  May,  1844.  Plaintiff's  attorney  in  October  term  afterwards 
wrote  to  the  clerk  at  Geneva,  to  enter  the  proper  rules  for  a  writ  of  in- 
quiry; the  writ  of  inquiry  was  not  executed  until  January,  1845.  The 
day  before  the  writ  was  executed,  plaintiff's  attorney  wrote  again  to  the 
clerk,  as  follows  (after  giving  the  title,  &c.)  "  1  am  not  certain  that 
defendant's  appearance  has  been  entered:  enter  defendant's  appearance, 
default  for  want  of  a  plea,  rule  for  interlocutory  judgment  and  that  a  writ 
of  inquiry  issue.  Let  it  be  done  to-morrow,  Friday,  January  17, 1845." 
To  which  the  deputy  clerk  wrote  in  return.  "  This  rule  was  entered  Oc- 
tober 21,  1844,  which  answers  all  purposes  I  should  think."  On  the 
18th  January,  1845,  the  writ  of  inquiry  was  executed. 

The  defendant's  attorney,  about  the  first  of  June  last,  personally  ex- 
amined the  common  rule  books  and  files  of  the  clerk,  at  Geneva,  and 
found  that  no  common  bail  had  been  filed  for  defendant  by  the  plaintifl^ 
and  that  neither  the  appearance  or  default  of  the  defendant  had  been  en- 
tered, and  that  no  paper  had  been  filed  or  rule  entered  between  the  23d 
May,  1844,  and  the  22d  October,  1844,  when  a  rule  that  a  writ  of  in- 
quiry of  damages  issue,  was  entered,  and  procured  the  clerk's  certificate 
of  those  facts.  The  defendant  made  a  motion  to  set  aside  the  judgment 
and  proceedings  in  this  cause,  at  the  last  April  specialt  erm,  which  was 
denied  on  the  merits  without  any  leave  given  to  renew ;  he  bad  not  at  that 
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time  found  out  the  omission  of  the  entry  of  the  rules  by  plaintiff's  attor- 
nej,  and  at  this  term  renewed  the  motion  on  the  merits  essentially  on  the 
same  facts,  as  well  as  to  set  aside  for  irregularity.  The  defendant  claimed 
on  the  merits,  that  he  owned  the  premises,  for  which  he  had  been 
prosecuted  by  plaintiff,  for  committing  trespass  upon,  and  had  been  de- 
ceived by  plaintiff  in  relation  to  the  title,  &c.  The  papers  on  both  sides 
contained  the  whole  history  and  merits  of  the  case. 

FooTE,  Defts  Counsel.  Wm.  S.  Stow,  Defts  My. 

N.  Hill,  Jr.,  Plffs  Counsel.  S.  D.  Tillman,  Plffs  My. 

Jbwett,  Justice. — I  must  regard  the  denial  of  the  motion  made  in  this 
cause  at  the  last  April  term  as  decisive  of  this  motion,  so  far  as  the  me- 
rits are  concerned.    Bollfus  and  others  vs.  Froschy  6  Hill,  493, 4,  note  A. 

As  it  respects  the  irregularity  complained  of,  it  is  shown  by  the  affi- 
davit of  the  plaintiff  that  on  the  17th  day  of  January  1845,  prior  to  the 
tinie  when  the  writ  of  inquiry  was  executed,  he  wrote  to  the  clerk  of 
this  court  at  Geneva,  that  he  was  not  certain  that  the  appearance  of  the 
defendant  had  been  entered;  and  directed  him  to  enter  the  defendant's 
appearance,  default  for  want  of  a  plea,  rule  for  interlocutory  judgment, 
and  that  a  writ  of  inquiry  issue  as  early  as  the  next  day.  The  clerk 
answered  this  letter,  that  "  this  rule  was  entered  October  21,  1844"  If 
it  was  not  done,  it  was  clearly  the  negligence  or  omission  of  the  clerk, 
and  neither  party  has  been  prejudiced  by  the  omission,  the  judgment 
most  be  held  to  be  regular.    2  R.  S.  424,  5,  §  7,  stib.  13,  14. 

Motion  denied,  with  $7  costs. 


Rebecca  DrcKiiAN  et  al.  vs.  Stephen  Allen  et  al. 

Where  in  ui  action  for  trespam  on  lands  by  several  plaintiffs,  and  daring  the  pendency 
of  the  snit  one  of  the  plaintiffs  dies,  the  suit  abates  :  it  does  not  suryive  to  the  co- 
plaintifi. 

JIdotion  by  defendants  for  judgment  as  in  case  ofnon-'suit. —  The  de- 
fendants moved  on  a  stipulation  given  by  plaintiff  23d  May  1845,  to  try, 
ancl  an  affidavit  showing  that  subsequent  thereto  a  circuit  was  held  at 
-vrhich  the  cause  was  not  noticed  for  trial  by  plaintiffs,  &c.  The  plaintiffs 
sfaoTved  that  this  was  an  action  for  trespass  on  lands  claimed  by  plaintiffs;  , 
tbat  Cathalina  B.  Dyckman,  one  of  the  plaintiffs,  died  on  the  22d  Fe- 
YxnakSkrj  1845,  and  that  no  suggestion  of  her  death  had  been  made. 

Defts  Counsel.  Waed  &  Lockwood,  Defts  AUy. 

Plffs  Counsel.  W.  N.  Dtckman,  Plffs  AUy. 

JTkwbtt,  Justice. — ^Motion  denied  without  costs  to  either  party,  on  the 
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ground  that  the  suit  abated  by  the  death  of  C.  B.  Dyckman  on  the  22d 
February  1845  :  it  being  an  action  of  trespass  on  lands,  the  cause  of 
action  did  not  survive  to  her  co-plaintifis.    2  R»  S.  386,  §  L 

Another  cause  between  the  same  plaintiffs  and  Amos  Bixby,  for  a  like 
motion,  was  decided  the  same. 


Caltin  Bates  vs.  Alfred  Wotkyns. 

A  plaintiff,  in  giving  a  bill  of  particulars  under  a  lecond  order,  itated  it  ai  followa  : 
To  the  following  lums  of  money  received  by  the  gaid  defendant  for  the  aaid  plaintiff, 
to  whom  they  belong,  viz.  $200,  $100,  $100,  $114,  $200,  $330,  $dO ;  all  of  which  were 
10  received  at  various  timee  during  the  yean  1840,  1841,  1842,  1843  and  1844,  but  in 
what  particular  months,  or  upon  what  particular  days  of  such  months,  the  said  plain- 
tiff is  unable  to  state,  as  he  kept  no  account  of  the  dates,  nor  is  he  able  to  ascertain 
the  same ;  but  he  believes  the  said  defendant  well  knows  the  dates  at  which  said  sums 
were  respectively  received,  as  he  left  said  defendant  to  keep  the  account  thereof,  being 
himself  unable  to  read  or  write  :  Held^  that  the  biU  of  particulars  was  insnlBeieiit, 
for  want  of  particularity  and  precision. 

Motion  by  deftndant  for  jtidgment  of  non  pros. —  This  was  an  action 
of  assumpsit:  the  declaration  contained  the  common  money  counts,  and 
a  count  on  an  account  stated.  On  the  l3th  Oct.  1845,  defendant's  at- 
torney obtained  an  order  for  plaintiff 's  bill  of  particulars,  which  was 
served  as  foHows  :  ^'Alfred  Wotkyns  to  Calvin  Bates,  Dr. :  To  moneys 
received  by  the  said  Wotkyns,  for  and  belonging  to  the  said  Bates,  at 
different  times  during  the  years  1840,  1841,  1842,  1843  and  1844,  and 
in  various  sums,  viz.  $200,  |100,  $100,  $114,  $200,  $330,  $50,  and 
other  sums  during  said  years,  in  all  amounting  to  -  -  -  $1400-00 
Jan.  13,  1844.  To  money  received  by  said  Wotkyns,  for  and 

belonging  to  said  Bates,  .-•..-  499*15." 
On  the  17th  of  October,  defendant's  attorney  procured  a  second  order, 
requiring  plaintiff  to  specify  therein  the  particular  sum  received  by  the 
defendant  for  the  plaintiff,  the  time  when  each  sum  was  so  received  as 
near  as  might  be,  and  the  purpose  for  which  they  were  so  received. 
Plaintiff's  attorney  served  a  second  bill  as  follows  : 

*^ Alfred  Wotkyns  to  Calvin  Bates,  Dr.  To  the  following  sums  of 
money  received  by  the  said  Wotkyns  for  the  said  Bates,  which  were  en* 
trusted  to  said  Wotkyns  to  be  accounted  for  by  him  to  said  Bates,  to 
whom  they  belong,  viz.  $200,  $100,  $100,  $114,  $200,  $330,  $50,  aU 
of  whioi)  were  so  received  at  various  times  during  the  years  1840,  I84I9 
1842, 1843, 1844,  but  in  what  particular  months,  or  upon  what  parti- 
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cular  days  of  such  months,  the  said  Bates  is  unable  to  state,  as  he  kept  no 
account  of  the  dates,  nor  is  he  able  to  ascertain  the  same;  but  he  believes 
that  the  said  Wotkyns  \rell  knows  the  dates  at  which  said  sums  were  res- 
pectively received,  as  he  left  said  Wotkyns  to  keep  the  account  thereof, 
being  himself  unable  to  read  or  write.  Also  to  other  sums  so  received, 
and  for  the  purpose  aforesaid  during  said  years,  but  the  particular  amount 
thereof,  and  the  times  when  received,  the  said  Bates  is  unable,  for  the  rea* 
sons  aforesaid,  to  state,  but  he  believes  the  amounts  and  dates  are  well 
known  to  the  said  Wotkyns,  for  the  aforesaid  reasons.  To  moneys  so  re- 
ceived by  said  Wotkyns,  for  and  belonging  to  said  Bates,  and  so  entrusted 
at  various  times,  from  the  early  part  of  the  year  1834,  to  about  the  month 
of  July,  1843,  so  that  the  balance  thereof  in  said  Wolkyns's  hands  amount- 
ed  to,  and  was  acknowledged  by  said  Wotkyns,  to  be  at  the  said  last 
named  time,  $1400  or  thereabouts;  but  the  particular  sums  or  dates,  the 
said  Bates  is  unable  to  state,  for  the  reasons  aforesaid. 

Jan.  13, 1844.   To  moneys  received  by  said  Wotkyns  for  and  belonging 

to  said  Bates,  for  which  the  said  Wotkyns  was  to  ac- 
count to  said   Bates,     ......    1499*16 

To  interest  in  said  sums." 
The  defendant  swore  that  he  gave  the  account  as  near  as  he  could, 
and  meant  in  good  faith  to  comply  with  the  orders. 

J.  PiERSoN,  Defts  Counsel,  J.  Pierson,  Defls  Atty. 

J.  EnwABDs,  Plffs  Counsel.  S.  H.  TfiRBY,  Plffs  JlUy. 

Jewett,  Justice. — ^The  bill  of  particulars,  delivered  under  the  order  of 
the  17th  day  of  October,  is  no  better  than  the  first,  and  is  not  a  compli- 
ance with  the  order.  The  facts  shown  by  the  affidavits  of  the  plaintiff 
and  his  attorney,  however,  induce  me  to  think  that  there  was  a  bona  fide 
intention  to  comply  with  the  order.  I  therefore  allow  the  plaintiff  time 
to  deliver  further  and  better  particulars  of  his  demand  till  the  20th  day 
of  January  next,  on  payment  of  the  costs  of  this  motion  in  ten  days. 

Rule  accordingly. 


Susannah  Spencer  vs.  The  President  &c.,  of  the  Canal  Bank  of 

Albany. 

WBere  a  motion  was  made  for  the  payment  over  by  plaintiff  or  her  attorneys,  of  certain 
moneys,  and  separate  copies  of  the  papers  for  the  motion,  ^ere  seryed  on  the  plaintiff 
and  her  attorneys,  and  the  motion  was  denied  with  costs  to  be  taxed — Held^  that  the 
plsdntiff  and  her  attorneys  were  not  entitled  to  two  biUs  of  costs  for  opposing,  althoogh 
thay  made  ont  leparate  papers  in  opposition. 

J^fotion  hy  Richard  S.  Coming  to  set  aside  a  precept.^-In  Feb.  1844, 


N 


so  New  York  Supreme  Court  pec, 

a  motion  was  made  entitled  in  this  cause  on  the  part  of  Richard  S.  Corn- 
ingy  at  the  February  special  term,  1844,  for  an  order  requiring  the  plaint- 
iff or  her  attorneys  to  pay  over  certain  moneys,  &c«,  which  motion  was 
denied  with  costs  to  be  taxed.  Copies  of  the  papers  for  that  motion  were 
served  on  the  plaintiff,  and  on  Cagger  and  Stevens,  her  attorneys;  sepa- 
rate and  distinct  papers  were  made  and  used  in  opposition  to  the  motion. 
Separate  bills  of  costs  were  made  out,  copies  served  with  notice  of  taxa- 
tion, both  bills  on  the  taxation  were  opposed  on  the  part  of  Coming. 
After  the  taxation  of  both  bills,  the  amount  at  which  the  first  was  taxed 
was  paid  by  the  agent  of  Corning,  the  second  bill  was  objected  to  as  im- 
proper, on  the  ground  that  but  one  motion  had  been  made.  The  taxation 
took  place  in  February  or  March,  1844.  Subsequently  the  second  bill 
of  costs  was  demanded  of  Coming,  and  payment  refused,  and  thereupon 
an  ex  parte  motion  was  made  by  Cagger  and  Stevens  for  a  precept,  which 
was  granted  with  costs  to  be  taxed,  at  the  June  special  term  last;  which 
precept  was  delivered  to  the  sheriff  for  execution,  and  Coming  was  ar- 
rested in  September  last. 

A.  C.  OaiswoLD,  Counsel  for  Coming*  A.  C.  Griswold,  JlHyfor  Coming, 
P.  Cagger,  Cownsdfor  Plff.  P.  Cagobr,  Plffs  Jltty. 

On  the  part  of  the  plaintiff,  it  was  insisted  that  the  plaintiff  was  enti- 
tled to  two  bills  of  costs  for  opposing  the  motion;  also  that  this  motion 
was  too  late. 

Jbwbtt,  Justice. — Under  the  rule  of  the  9th  of  February,  1844,  only 
one  bill  of  costs  was  ordered  for  opposing.  The  taxation  of  the  second 
^bill  was  a  nullity^  and  Corning,  in  whose  behalf  the  motion  was  made, 
was  liable  to  pay  costs,  and  having  paid  the  bill  as  taxed,  lost  nothing 
by  waiting  until  proceedings  were  taken  to  enforce  payment  of  the  second 
bill.    Graham's  Practice^  2  Ed.  705. 

Motion  granted  with  $10  costs,  upon  condition  that  Richard  S.  Corn* 
ing  stipulates  that  he  will  not  bring  any  action  for  his  arrest  by  virtue 
of  the  said  precept. 


James  Kmn  vs.  Henry  £.  Brown,  imp'd  with  Ralph  Johnson. 

A  Judgment  entered  es^^ntt  two  defendants  m  co-pertnen  on  a  cognorit  eigned  by 
of  them,  for  the  firm,  after  service  of  a  declaration  on  the  defendant,  giring  the  cofno- 
yit,  is  regnlar  against  the  defendants  as  joint  debtors.   •  10  Wtnd,  630. 

Motion  for  defendant  Brovm  to  set  aside  judgment  for  irreguktrUjf. — 
This  was  a  judgment  entered  upon  a  cognovit  given  by  defendant  John- 
son for  the  firm  of  Johnson  and  Brown,  who  were  co-partners.    After 
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the  senrice  of  a  declaration  on  Johnson.  Brown  not  having  been  served 
with  declaration.  Brown  alleged  he  did  not  consent  to  it:  judgment  was 
entered  against  both  defendants  and  execution  issued  against  the  joint 
property  of  the  defendants  and  the  sole  property  of  defendant  Johnson. 
R.  W.  Peckham,  Coun.for  Broton.  Pecehams  &  Colt,  JiUys  for  Bnivm 
F.  O.  Shepaed,  Plffs  Counsel.  Haeris  &  Shefard,  Plffs  JUtys. 

JswETT,  Justice. — ^The  judgment  is  regular  against  the  defendants  as 
joint  debtors.     10  Wend,,  630.    The  motion  must  be  denied,  with  costs. 
Rule  accordingly. 


John  Groesbeck,  et  al.  vs.  Henry  £•  Brown  and  Ralph  Johnson. 

Wliera  a  declaration  a|;aiii8t  two  defexulantf ,  co-partMrt,  is  terved  on  one  of  the  co- 
jtartnen,  and  he  employs  an  attorney  to  appear  for  hoth  defendants  composing  the  co* 
partnership,  and  the  attorney  thus  employed  gives  a  cognovit  ibr  both  defendants,  and 
a  judgment  is  thereupon  entered,  the  defendant  not  served  with  declaration  denying, 
that  the  attorney  giving  the  cognovit  had  any  authority  from  him  to  give  the  cognovit 
an  any  wise — ^the  judgment  will  be  set  aside  as  to  the  defendant  not  served  with  declap 
ration;  although  it  appear  that  a  copy  of  the  declaration  was  served  on  him  on  the 
same  day  judgment  was  entered,  but  two  or  three  hours  afterwards. 

Moiion  by  defendant  Brovm  to  set  aside  judgment  for  irregularity^-^ 
The  defendants  in  this  cause  were  co-partners,  and  as  such  were  in- 
debted to  plaintiffs.    On  the  22d  September  last,  plaintiff's  attorneys 
served  on  defendant  Brown  a  declaration.    Brown  employed  one  Whip- 
ple an  attorney  to  appear  for  both  defendants,  and  directed  him  to  give 
a  cognovit  in  the  cause  for  the  amount  of  the  indebtedness.    On  the  same 
day,  at  12  o'clock  at  noon,  judgment  was  entered  up  and  filed  against 
both  defendants  on  a  cognovit  given  by  Whipple,  the  attorney  employed 
by  Johnson.    On  the  said  22d  September,  after  three  o'clock  in  the  after- 
noon, a  declaration  was  served  by  plaintiff's  attorneys  on  defendant 
Brown.    Brown  alleged  that  he  never  gave  Whipple  the  attorney  who 
gave  the  cognovit  any  authority  to  appear  for  him,  in  this  suit,  as  attor- 
ney or  otherwise;  but  had  refused  on  the  said  22d  of  September  to  confess 
a  judgment  to  plaintiffs  in  this  cause,  and  had  employed  attorneys  to 
defend  the  suit  on  the  merits.    It  was  alleged  in  the  moving  papers  that 
"Whipple  the  attorney  was  irresponsible.    Execution  was  issued  on  the 
judgment. 

R.  W.  Peckham,  Cotm. /or  Brotw.  Pkckhams&  Colt,  Miysfor  Brovm. 
E*  A.  DooLiTTLE,  Plffs  Counsel.       Wheaton  &  Co.,  Plffs  AUys. 

JjEcwETT,  Justice. — The  judgment  against  Brown  must  be  set  aside* 
"Whipple  had  no  authority  to  confess  a  judgment  as  his  attorney.    Brown 
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has  a  defence  on  the  merits,  and  the  attorney  is  not  responsible.  It  would 
have  been  competent  for  Johnson  to  have  confessed  a  judgment  under  the 
joint  debtor  act,  so  as  to  bind  partnership  property,  the  declaration  being 
served  on  him,  ( 10  Wend.^  630,)  but  that  is  not  this  case;  here  the  judg* 
ment  is  against  both  defendants  as  upon  a  service  of  process  upon  both* 
Besides  there  is  good  ground  to  believe  that  this  judgment  vras  the  result 
of  collusion  between  the  plaintiff's  attorneys,  Johnson  and  Whipple. 

Motion  granted  that  the  judgment  and  execution  as  against  the  defend- 
ant Brown  be  set  aside,  with  $10  costs. 


William  M.  Mitchell,  administrator,  &c.  vs.  Edward  C.  Matthews.* 

In  action  of  trover  brought  by  the  public  administrator  of  New  York,  on  information 
and  belief,  for  an  alleged  conversion  by  defendant  in  the  life  time  of  the  intestats 
and  also  after  his  death,  of  certain  goods  and  chattels  of  the  intestate,  the  proaacatioa 
of  the  cause  having  been  abandoned  by  plaintiff  in  consequence  of  supposed  insolvency 
of  defendant,  and  judgment  as  in  case  of  non-suit  having  been  granted  in  favor  of  the 
defendant,  it  was  held,  that  the  suit  was  not  necessarily  prosecuted  in  the  right  of  the 
intestate,  and  that  the  plaintiff  was  personally  liable  for  costs,  if  there  was  no  property 
of  the  intestate. 

Motion  by  defendofUjbr  leave  to  enter  up  judgment  Jhr  his  costs  againd 
the  plaintiffs  to  be  levied  of  the  assets  of  the  plaintiffs  intestate,  if  any, 
and  if  n(A  of  the  plaintiff  ^s  oum  property, — This  was  action  of  trover 
commenced  by  capias  for  an  alleged  conversion  by  the  defendant  in  the 
life  time  of  the  intestate,  and  also  after  his  death,  of  certain  goods  and 
chattels.  Defendant  being  non-resident  was  held  to  bail.  On  motion  to 
discharge  defendant  on  common  bail,  it  was  shown  that  plaintiff  com- 
menced the  suit  on  information  and  belief  of  the  facts  constituting  the 
cause  of  action.  The  defendant  was  on  that  ground  discharged  on 
common  bail.  The  plaintiff  then  proposed  to  defendant's  attorney  to 
discontinue  the  suit,  each  party  to  pay  his  own  costs,  which  propositioa 
was  refused,  defendant's  attorney  claiming  he  was  entitled  to  costs. 
Plaintiff's  attorney  in  answer  alleged  that  an  administrator  was  not  liable 
for  costs,  in  a  suit  brought  in  his  official  capacity.  Plaintiff's  attorney 
stated  that  the  estate  was  insolvent,  and  there  was  no  means  of  paying 
costs  or  expenses  from  said  estate.  The  defendant  swore  that  he  was  not 
insolvent,  but  on  the  contrary  was  possessed  of  considerable  property  over 
and  above  bis  debts.  At  February  special  term  last,  a  motion  was  made 
by  defendant  for  judgment  as  in  case  of  non-suit,  which  was  granted. 

BsLL  &  Cob,  Plffs  Counsel.  W.  S.  Seaes,  Defts^Otty. 
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Jewett,  Jastice.  The  affidavits  show  clearly  that  the  suit  was  not  ne- 
cessarily prosecuted  in  the  right  of  the  intestate,  and  besides  there  is  some 
evidence  that  the  suit  was  brought  and  conducted  in  bad  faith.  2  R.  S., 
616^  §  17;  9  Wend.  486.    Motion  granted  with  costs. 


Alonzo  H.  Tatlok  vs.  Leonabd  K  Evcbett. 

A  vetdict  of  a  jury  will  not  be  set  afide  for  improper  conduct  of  the  constable,  luch  as 
giving  intelligence  to  one  of  the  jurors  in  writing,  that  a  boy  had  been  ground  up  in 
his  mill,  whereby  the  juror  and  some  of  his  fellows  became  excited  and  alarmed;  if  it 
appear  separate  from  the  affidavits  of  the  jurors,  that  it  did  not  materially  disturb 
their  deliberations  and  influence  their  verdict. 

Declarations  and  admissions  of  jurors  made  subsequent  to  the  rendition  of  their  verdict 
are  not  admissible  in  support  of  a  motion  to  set  aside.     5  Hill^  560. 

The  affidavit  of  a  juror  can  not  be  received  to  impeach  the  verdicf  for  mistake  or  error  in 
leapect  to  the  merits,  nor  to  prove  irregularity  or  misconduct  either  on  his  own  part 
or  that  of  his  feUows. 

Motion  by  Defendant  to  set  aside  verdict  for  irregidarity. — This  was 
an  action  of  assault  and  battery,  tried  at  Putnam  circuit  in  November 
last;  the  jury  after  having  been  out  about  five  hours,  rendered  a  verdict  for 
plaintifi  of  $50.     Samuel  Myrick,  who  was  foreman  of  the  jury,  swore 
that  soon  after  the  jury  retired  they  were  divided,  ranging  from  $10  to 
^150  for  plaintiff;  his  own  private  opinion  was  (26,  although  he  had 
marked  (45  in  order  to  ascertain  how  the  others  stood.  He  never  intend- 
ed to  give  a  verdict  for  plaintiff  of  $50,  and  should  not  have  done  so,  had 
not  Jesse  Baker  the  constable  having  charge  of  the  jury  communicated  to 
him  in  writing  certain  intelligence,  by  writing  the  same  on  a  piece  of 
paper  in  the  presence  of  the  jury,  which  was  in  the  words  following,  viz: 
**  Charles  Everitt's  boy  has  got  ground  up  in  your  mill;"  he  being  part 
owner  of  a  mill,  and  his  family  residing  but  a  few  rods  from  it,  was  ap- 
prehensive that  the  accident  would  greatly  excite  and  alarm  his  family, 
and  would  seriously  afflict  his  wife  who  was  in  feeble  health;  and  the  con- 
stable shortly  after  the  intelligence,  made  signs  by  drawing  his  hands 
across  his  legs  in  two  different  places  and  once  across  his  body,  in  pre- 
sence of  the  jury,  which  led  him  to  believe  the  boy  had  been  mangled  to 
pieces  in  the  mill,  and  in  consequence  of  his  alarm  and  excitement  from 
such  intelligence,  he  was  induced  to  agree  to  a  verdict  of   $50  in  order 
that  he  might  return  home  as  soon  as  he  could.     On  arriving  at  his  resi- 
dence, he  found  the  boy  Lut  slightly  injured  in  comparison  to  the  intelli- 
gence he  had  received.    Two  other  jurors  swore  to  the  same  intelligence 


24  New  York  Supreme  Court  [Dec, 

received  from  the  constable,  and  that  they  in  consequence  of  the  STmp&thy 
they  felt  for  Myiick,  were  induced  to  agree  to  a  larger  verdict  than  they 
thought  proper.  It  was  alleged  from  facts  related  in  defendant's  papers^ 
that  there  was  some  collusion  between  the  constable  Baker  and  the  bro- 
ther of  plaintiff,  and  the  plaintiff  himself  and  others,  that  the  constable 
should  exaggerated  the  statement  of  the  accident  to  the  jury,  in  order  to 
disturb  their  deliberations  and  induce  them  to  agree  hastily  to  a  verdict 
for  the  plaintiff,  of  at  least  $50,  there  being  at  the  time  not  much  pros- 
pect of  their  being  able  to  agree  soon. 

On  the  part  of  the  plaintiff.  Baker,  the  constable  swore,  that  he  in- 
tended nothing  improper  in  giving  the  intelligence  toMyrick,he  related 
it  as  he  received  it,  supposing  the  boy's  legs  were  broken  twice,  whereas 
it  appeared  they  were  broke  only  once.  The  plaintiff's  papers  denied 
fully  all  collusion  on  the  part  of  Baker,  alleged  in  defendant's  papers, 
and  seven  of  the  jurors  swore  that  the  intelligence  in  their  opinion  did 
not  materially  disturb  the  deliberations  of  the  jury;  they  were  out  an 
hour  or  more  after  the  intelligence  was  communicated  to  Myrick,  and  a 
large  proportion  of  them  were  for  a  verdict  of  $50  and  over. 

B.  Bailet,  Defts  Counsel,  B.  Bailet,  Defts  My. 

E.  Yerks,  Plffs  Counsel.  E.  Yerks,  Plffs  JiUy. 

Jewett,  Justice.*— The  affidavit  of  a  juror  can  not  be  received  to  impeach 
the  verdict  for  mistake  or  error  in  respect  to  the  merits,  nor  to  prove  ir- 
regularity or  misconduct  either  on  his  own  part  or  that  of  his  fellows;  nor 
are  the  declarations  or  admissions  of  jurors  made  subsequent  to  the  rendi- 
tion of  their  verdict  admissible  in  support  of  a  motion  to  set  aside*  Clum 
vs.  Smith,  5  Hill,  560.  Rejecting  the  affidavits  of  the  jurors  and  disre- 
garding what  other  affidavits  prove  their  declarations,  there  is  no  evi- 
dence that  the  intelligence  communicated  by  the  constable  influenced  the 
verdict  in  any  respect,  and  although  the  conduct  of  the  constable  is  de- 
serving of  severe  animadversion,  yet  the  verdict  can  not  be  set 
on  that  ground.    Motion  denied  with  costs. 


Stepren  Van  Rensselaer  et  al.  ex'rs  &c.  vs.  Albert  Palmaiisr. 

A  declaration  must  be  seryed  personally,  no  service  short  of  that  is  good.  Wlien  It 
was  shown  that  in  the  Manor  of  Rensselaerwyck  it  was  almost  impossible  to  gtt 
personai  service  upon  a  defendant  at  the  suit  of  Stephen  Van  Rensselaer  and  bctm 
were  stated  showing  that  a  defendant  kept  out  of  the  way  to  avoid  servioe  of  de- 
claration at  the  suit  of  Stephen  Van  Rensselaer^s  executors,  and  that  the  circomstan* 
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CM  went  stTDOgljr  to  show  that  the  defendant  had  ceen  the  declaration  intended  to 
hare  been  eerved  npon  him,  it  having  been  left  with  a  man  in  defendant**  employ 
with  directions  to  serve  it  on  defendant,  and  the  deputy  sheriff  had  told  defendant  he 
had  such  a  declaration  to  serve  on  him  :  it  was  held  that  nothing  but  personal  service 
was  sufficient. 

Motion  by  defendant  to  set  aside  judgment,  on  the  ground  that  no  de^ 
daration  had  been  served  on  him. — The  deputy  sheriff  started  to  senre  a 
declaration  on  the  defendant,  and  met  him  in  a  wagon  on  the  highway. 
The  deputy  who  was  known  to  the  defendant,  asked  him  to  stop,  saying 
that  he  wanted  to  see  him.    The  defendant  replied,  '*  you  can't  see  me 
to  day  sir,"  and  rode  on  ;  before  he  had  got  fifteen  feet  off,  the  deputy 
cried  out  after  him  in  a  voice  loud  enough  to  be  heard,  that  *^  he  had  a 
declaration  to  serve  on  him  at  the  suit  of  Stephen  Van  Rensselaer's  execu- 
tors, which  he  wanted  him  to  take."    The  defendant  made  no  reply,  but 
kept  riding  on.    The  next  day  the  deputy  went  to  the  defendant's  house, 
and  searched  for  him  through  all  the  rooms  on  the  first  floor,  which  however 
were  empty;  he  tried  to  go  up  stairs,  but  found  the  stair-door  fastened  on 
the  inside.    It  was  probable  from  all  the  affidavits,  that  the  defendant  saw 
the  deputy  coming  to  his  house  and  hid  himself  to  avoid  service.    The 
deputy  then  gave  the  declaration  to  one  Hiller,  who  was  at  work  in  a 
wood-shed  near  by,  and  who  occupied  part  of  defendant's  house^  requesting 
him  to  give  it  to  the  defendant.    After  the  deputy  went  away  the  defendant 
saw  Hiller,  and  Hiller  told  him  that  **  he  had  received  a  paper  from  the 
man  who  had  just  gone  away,  but  that  he  (the  defendant)  should  not  see 
it"     Hiller  had  examined  the  declaration  and  found  that  as  he  said  **  it 
was  a  suit  for  rent,  as  he  understood  it,  and  supposing  from  what  he  had 
heard  and  understood  in  that  town,  that  the  tenants  of  Van  Rensselaer 
did  not  wish  to  be  served  with  process,  he  deponent  did  not  ever  at  any 
time  give  said  paper  to  the  defendant,  and  never  showed  it  to  him,  but 
purposdj  kept  it  from  him."    Hiller  did  not  state  whether  he  did  or  did 
not  tell  the  defendant  the  contents  of  the  declaration,  nor  did  the  defendant 
deny  that  he  knew  the  contents  of  the  declaration.    The  declaration 
was  brought  to  the  sheriff's  office  in  Albany  some  days  after,  and  it  would 
seem  Hiller  told  the  sheriff's  son  that  Mr.  Pahnatier  directed  him  to 
bring  tbe  declaration  back  and  say  to  him  that  it  was  served  on  the  wrong 
man.      The  sheriff's  son  would  not  accept  it,  and  Hiller  carried  it  away 
flfwl  left  it  at  a  grocery,  telling  its  keeper  to  give  it  to  the  sheriff.    The 
defendant  swore  that  no  declaration  in  the  suit  had  ever  beeA  sensed 
upon  him  by  the  sheriff  or  his  deputy  or  any  other  person.    It  was  not 
denied  by  Hiller  or  the  defendant,  that  the  defendant  sent  Hiller  back  to^ 
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the  sheriff  'a  office  with  the  declaration,  with  word  that  it  had  heen  serred 
on  the  wrong  man.    The  deputy  further  swore,  that  it  was  a  matter  of 
the  utmost  difficulty  to  serve  process  in  favor  of  Stephen  Van  Rensselaer, 
that  the  tenants,  throughout  the  manor  of  Rensselaerwyck  knew  bjr  sig- 
nals familiar  to  them  and  easily  interchanged,  when  the  sheriff  lias  out 
and  that  on  such  occasions  they  would  hide  and  get  out  of  the  way  to 
avoid  service  of  process,  and  that  he  had  no  hopes  of  ever  finding  the  de- 
fendant to  serve  a  declaration  on  him  unless  it  was  by  accident 
R.  W.  Peckham,  Defis  Counsel.    Peckhams  &  Colt,  Defts  Jlttys* 
S.  WiLKESoN,  Jr.,  Plffs  Counsel.    Van  Vechten  &  Wu^keson,  Plffs  Myt. 
Jewett,  Justice. — Held,  that  the  declaration  was  not  personally  served 
and  that  no  service  short  of  personal  was  good,  and  ordered  the  judgment 
to  be  set  aside.    Motion  granted  with  costs. 


William  Stact  vs.  Lb  Rot  Farnhah. 

Where  an  under  Bheriff  ezecotei  an  attachment  and  takes  property  into  hii  cnatodj  npoa 
it,  and  a  writ  of  replevin  is  aAerwards  issued  a^nst  the  under  sheriff  to  replevy  the 
property ;  such  writ  of  replevin  may  he  directed  to  and  executed  by  the  sheriff,  of 
which  the  defendant  is  under  sheriff.  The  suit  is  neither  brought  by  or  againit  ibe 
sheriff.     3  R.  8.  533,  $  67. 

An  affidavit  made  by  the  phdntiff  of  ownership  jre.,  annexed  to  a  vmt  of  repkrin ; 
ihtmld  not  be  intitUd, 

Motion  by  defendant  to  set  aside  wrii  of  replevin  and  proceedings  fir 
irregularity. — This  motion  was  made  on  two  grounds  ;  1st,  because  tbe 
writ  should  have  been  directed  to  and  executed  by  the  coroner;  and2iid, 
on  the  ground  that  the  affidavit  annexed  to  the  writ  should  not  have  been 
entitled.    It  appeared  in  this  case  that  the  writ  of  replevin  was  directed' 
to  the  sheriff  of  Erie  county,  and  served  by  one  of  his  deputies  on  thede- 
fendanty  who  was  under  sheriff  of  Erie.    The  defendant  as  under  sheriff 
had  previously  received  a  warrant  of  attachment  issued  to  the  sheriff  of 
Erie,  and  had  attached  the  property  mentioned  in  the  writ  of  replevin  and 
held  it  under  the  attachment,  until  it  was  replevied  from  him,  as  stated. 
The  affidavit  attached  to  the  writ  of  replevin  was  entitled  in  the  suit,  be- 
ing a  printed  form,  and  the  common  affidavit  of  ownership,  &c. 

Geo.  W.  HouoHTONy  Defts  Cowisel.    Geo.  W.  Houghton,  Defts  jJtty. 

Geo.  L.  Marvin,  Plffs  Counsel.         Geo.  L.  Marvin,  Plffs  Jltty. 

Jewett,  Justice. — This  suit  is  neither  brought  by  or  against  the  sheriff 
of  Erie,  2  R.  S.,  533,  §  67,  therefore  the  writ  of  replevin  was  properly 
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directed  to  add  executed  by  him.  The  affidavit  of  ownership  of  property 
&c.  annexed  to  the  writ  should  not  have  been  entitled;  for  the  reason  it 
is  informal  and  defective,  but  it  may  be  amended.  Cutler  vs.  Raihbone, 
Aeriffy  1  HUl^  204  and  cases  there  cited.  The  plaintiff  may  therefore 
amend  the  defect  in  the  affidavit  by  making  and  filing  a  new  affidavit 
annexed  to  the  writ  without  costs.    {Rule  61.)    Rule  accordingly. 


Russell  Hinman  by  his  next  friend  &c.  vs.  Robert  T.  Wilson. 

Fati9  and  ciircwngtanc€$  should  be  stated  in  an  affidavit  to  hold  to  bail;  information  and 
belief  that  defendant  is  about  to  depart  from  the  coanty,  ^c,  is  not  sufficient.  8tt  1 
Howard*$  Practice  ReportM^  251. 

Motion  by  defendant  to  vacate  an  order  of  Supreme  Court  commis" 
stoneTf  /molding  defendant  to  bail. — ^The  defendant  was  arrested  on  a  ca- 
pias for  assault  and  battery^  and  an  order  of  a  Supreme  Court  commis- 
sioner endorsed  thereon  requiring  him  to  be  held  to  bail  in  (600.  The 
defendant's  counsel  objected  to  the  affidavit  holding  defendant  to  bail ; 
that  part  of  the  affidavit  objected  to,  stated^' that  he  is  informed  and  be- 
lieves that  the  said  Robert  T.  Wilson  is  about  to  depart  and  leave  the 
county  of  Greene,  his  place  of  residence,  and  from  the  above  information 
and  other  circumstances  attending  the  above  assault,  this  deponent  is 
fearfal  that  unless  an  order  to  hold  to  bail  is  obtained,  the  said  Robert  T. 
Wilson  will  leave  the  county,"  &c.  Defendant's  counsel  cited  1  Howard^s 
Practice  Reports^  page  261  showing  that  iriformatum  and  belief ,  Hint  de- 
fendant was  about  to  leave  the  county,  &c.,  was  not  sufficient;  theyoc^ 
and  circumstances  should  be  stated,  that  the  officer  might  be  able  to  judge 
from  them,  whether  the  defendant  was  about  to  leave,  &c. 

L.  Tebmain,  Defis  Counsel.  L.  Tremain,  Defts  Miy. 

G.  W.  CuMMiNO,  Plffs  Counsel.  G.  W.  Cubiming,  Plffs  Jltty. 

Jbwbtt,  Justice. — Held  the  affidavit  insufficient  for  the  reasons  assign- 
ed^ and  ordered  that  the  order  holding  defendant  to  bail  be  vacated,  and 
that  the  bail  bond  given  to  the  sheriflf  be  delivered  up,  with  costs,  plaint- 
iff to  file  security  for  costs,  &a. 


Robert  Hioham  vs.  John  Hatbs. 

An  aAdmrit  of  merits  used  for  any  purpose,  muit  6t  itUitUd, 

Motion  by  defendant  to  set  aside  inquest. — ^This  motion  was  denied 
with  costs,  for  the  reason  that  the  affidavit  of  merits  produced  by  defend- 
ant was  not  entitled. 
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Abraham  Sheridan  ts,  Othniel  Kelly. 

^ipiere  an  inquest  was  taken  at  the  circuit  against  defendant  on  promisBorj  notes,  and 
one  of  defendant's  attorneys  was  sick  and  unable  to  attend  the  circuit,  and  his  partner 
was  out  of  town  attending  a  justice's  court;  it  was  held  that  the  excuse  was  not 
sufficient  to  open  or  set  aside  the  inquest,  although  the  defendant  swore  to  merits. 

Motion  by  defendant  to  set  aside  inquest  and  verdict. — ^This  was  an  ac- 
tion of  assumpsit  on  two  promissory  notes.  An  inquest  was  taken  in  the 
cause  on  the  second  day  of  the  circuit— the  defendant  not  appearing ;  one 
of  defendant's  attorneys  stated  he  was  unable  by  sickness  to  attend  the 
circuit  and  serve  an  affidavit  of  merits  which  he  had  prepared,  and  to  de- 
fend the  cause,  and  his  partner  was  out  of  town  at  the  time  ;  for  those 
reasons  an  affidavit  of  merits  was  not  served  on  the  first  day  of  the  cir- 
cuit, and  the  cause  was  not  defended;  the  defendant  swore  to  merits.  It 
fiippeared  from  plaintiff's  papers,  that  the  defendant  had  promised  to  pay 
the  notes  about  the  time  the  suit  was  commenced;  that  one  of  plaintiff's 
attorneys  was  in  attendfmce  at  the  circuit  on  the  first  day,  and  on  the 
second  day  was  out  of  town  attending  a  justice's  court;  this  cause  was  the 
only  one  imdisposed  of  on  the  calendar,  on  the  second  day  of  the  circuit, 
and  was  called  in  its  regular  order  and  an  inquest  taken. 

C.  K.  Watkins,  Dejls  Counsel.  Knox  &  Watkins,  Defts  .My. 

S.  S.  ViELE,  Plffs  Counsel.  S.  S.  Viele,  Plfs  My. 

Jew^tt,  Justice. — H^ld,  that  the  excuse  was  not  sufficient  to  open  the 
jnqu^,  and  denied  the  motion  with  costs. 


0ns  Setmoue  vs.  Samuel  Rogers  et  al. 

Oyir  maj  he  ^mended,  atler  th^  cause  has  been  twice  noticed  for  trial,  if  appllcatioo  is 
made  as  soon  as  the  error  is  discovered,  or  if  not,  a  sufficient  excuse  ibr  the  delay  >* 
ofiered,  on  payment  of  costs  of  opposing  motion. 

Moti^fn  by  plaintiff  for  leave  to  serve  a  new  Oyer  with  the  same  ^ed 
as  if  the  original  had  been  correct. — This  was  an  action  of  covenant  on  a 
lease  ;  plea  non  e^^Sidum,  giving  oyer  with  notice;  issue  was  joined  in 
July,  1844/  cause  was  noticed  for  September,  1844,  and  not  tried,  and 
again  in  February,  1845,  and  not  tried.  In  August  last  defendant's  at- 
torney received  a  stipulation  signed  by  Haight,  one  of  plaintiff's  attor- 
neys to  amend  oyer,  and  a  letter  alleging  that  the  defect  had  just  been  das- 
covered,  no  terms  or  conditions  were  offered  for  amendment,  defendant's 
attorney  decl  ined  the  stipulation  without  terms.  August  26,  plaintiff 's  at- 
torneys served  notice  of  trial;  defendant's  attorney  alleged  he  had  made 
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preparation8  for  trial,  when  on  the  1st  September,  a  notice  of  counter* 
mand  was  seryed.  No  further  steps  were  taken  until  20th  November, 
when  notice  of  this  motion  was  served.  Defendant's  counsel  insisted  that 
there  were  latches  on  the  part  of  plaintiff,  hiif  attorneys  knew  of  the  de- 
fect in  February  last  Plaintiff's  counsel  insisted  that  the  latches  were 
My  excused,  inasmuch  as  one  of  the  partners^  who  had  the  entire  control 
of  this  cause,  had  been  a  long  time  sick,  and  unable  to  attend  to  business, 
and  the  defect  was  not  stated  to  his  co-partner  until  August  last,  after  he 
had  noticed  the  cause  for  trial. 

S.  Mathews,  Plffs  Cotmsel.  HaigAt  &  Chase,  Plffs  Attys. 

N.  Hill,  Jr.,  Defts  Counsel.  E.  O.  Lapham,  Dejis  Atty. 

Jbwett,  Justice.^ — Granted  the  motion  on  payment  of  costs  of  oppos- 
ing, r. 


Lewis  Keefer,  Plff.  in  error,  vs.  Henry  J.  Keeper,  Deft,  in  error. 

A  motion  made  to  set  aside  a  writ  of  error  will  be  denied  with  costs,  where  it  appears 
that  the  writ  is  not  actually  returned  and  filed. 

Motion  by  defendant  in  error  to  set  aside  writ  of  error  and  proceed-' 
ings. — ^This  motion  was  denied,  with  $7  costs,  without  prejudice,  for  the 
reason  that  the  writ  of  error  was  not  returned  and  filed  in  this  court 

S.  Stevens,  Defts  Counsel.  Wtt.  Eno,  Defts  Atty. 

R.  W.  PiCKHAM,  Plffs  Counsd.  A.  L.  Pinnet,  Plffs  Atty. 


Sabiuel  Reeve  vs.  John  TnoRBtTRN. 

Ab  attorney  making  an  ofier  to  plead  and  pay  costs,  4^.,  nnder  the  rule,  for  the  purpose 
of  being  let  in  to  plead  and  defend,  mutt  ojftr  to  pUad  utualdy, 
Qmct*.    Whether  a  plea  of  bankmpt^s  discharge  proptHy  Terifled,  is  an  issoahle  Tfi»k. 

JtHoiion  by  defendant  to  set  aside  default  and  siAsequehi  proceedings. — 

Tills  Tvas  an  action  of  assumpsit,  on  promissory  notes,  and*  notice  that 

they  -were  the  only  cause  of  action.    The  defendant  was  a  resident  of  St 

Loais,  state  of  Missouri;  being  in  the  city  of  New  York  at  the  time  the 

suit  ¥^as  commenced,  he  employed  an  attorney  in  New  York  to  defend  the 

suit;   his  defence,  was  a  discharge  under  the  bankrupt  act  of  the  United 

States^  which  he  had  not  with  him,  but  on  returning  home,  he  procured 

a  copy  of  his  discharge,  at  the  city  of  Philadelphia,  and  sent  it  to  his ' 

attorney;  his  afttomey  prepared  a  plea  of  non-assumpsit  andasfkicid' 

plea  of  defendant's  discharge  under  the  bankrupt  act,  slai  sent  it  dtr  tty 
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defendant  at  St.  Louis,  vith  a  request  to  yerify  it  by  an  affidaTit  of  merits 
and  return,  ^hich  was  done;  in  the  mean  timei  the  time  to  plead  had 
expired,  and  the  plaintiff's  attorney  had  entered  default,  &c.;  the  de- 
fendant's attorney  stating  that  in  the  pressure  of  professional  engagements, 
he  forgot  to  procure  an  order  for  further  time  to  plead.  On  the  anriral 
of  the  pleas,  defendant's  counsel  verified  the  special  plea  by  an  affidavit 
of  his  own,  and  defendant's  attorney  offered  to  senre  the  same  with 
the  plea  of  general  issue  and  affidavit  of  merits  on  plaintiff's  attoraey 
and  pay  costs,  &c.,  under  the  rule,  which  plaintiff's  attorney  declined  to 
receive,  for  the  reason  that  the  plea  of  bankrupt's  discharge  was  verified 
by  defendant's  counsel  only,  and  that  it  was  not  an  issuable  plea;  he  offer- 
ed to  receive  the  plea  of  the  general  issue  only  upon  the  terms  ofiered. 

S.  Stevens,  Dejls  Counsel.  F.  Anthon,  Defts  JlUy. 

L.  LiviNosTON,  Plffs  Counsel.  L.  Lhtinoston,  Plffs  My* 

Jewett,  Justice. — Ordered  that  the  default  be  opened  on  payment  of 
$7  costs,  and  that  defendant  plead  issuably  in  ten  days  from  the  entry  of 
this  order,  and  take  short  notice  of  trial. 


Stephen  Porter  vs.  Caleb  Davis. 

A  judgment  assigned  in  due  form,  and  a  writing  executed  back  to  the  assignor  by  the 
assignee,  stating  that  he  agrees  to  pay  all  the  moneys  collected,  to  the  assignor,  after 
deducting  expenses  of  collection,  does  not  create  such  an  ownership  in  the  judgmcst 
that  the  assignee  can  set  it  off  against  a  judgment  recovered  against  him  by  the  d^ 
fendant  in  the  judgment  assigned. 

MoHon  by  defendant  to  set  off  judgments. — Plaintiff  recovered  a 
judgment  against  defendant  in  May,  1844,  in  this  court,  for  $29&'81 
damages  and  costs.    Fi.  fa.  issued  in  August  last,  and  levied  on  de- 
fendant's personal  property.    In  August,   1828,  Samuel   Works  and 
Jacob  Graves,  of  Rochester,  recovered  a  judgment  against  the  plaintiff 
Stephen  Porter,  in  this  court,  for  $224*73.    This  last  judgement  was,  on 
the  1st  day  of  September,  1846,  assigned  by  Jacob  Graves  for  himself 
and  Works,  to  the  defendant,  Caleb  Davis,  in  the  following  form:  after 
stating  the  title  and  amount,  &c — *^  For  value  received  of  Caleb  Davis, 
we  hereby  assign,  transfer,  and  set  over  to  him  the  above  judgment,  and 
all  our  right,  title  and  interest  therein,  to  be  by  him  collected  at  hit 
own  risk  and  costs.    Witness,  &c,"  signed  and  acknowledged  before 
the  first  judge  of  Monroe  county.    Davis,  the  defendant,  alleged  and 
stated  that  the  whole  amount  of  the  judgment,  principal  and  interest, 
was  due,  and  that  he  became  the  bona  fide  assignee  therec^  for  a  vahia* 
ble  consideration. 


i 
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On  the  part  of  the  plaintiff  it  was  shown  by  an  affidavit  from  Jacob 
Grayes,  that  no  consideration  passed  between  him  and  Davis  for  the  as- 
signment of  the  judgment,  other  than  was  expressed  and  set  forth  in  an 
agreement,  which  was  substantially  as  follows: — **  Received  of  Jacob 
Graves  a  judgment  against  Stephen  Porter,  &c,  (giving  a  description  of 
it)  It  is  agreed  between  the  parties,  that  all  the  money  that  can  be 
collected  on  the  judgment,  I  agree  to  pay  to  the  said  Graves  as  soon  as 
collected,  and  if  all  is  collected,  then  the  said  Graves  is  to  receive  the 
whole  amount  after  paying  the  expense  of  cpUecting.  Rochester,  Aug. 
11,  1845.  Signed  C.  Davis."  Plaintiff  swore  that  he  had  a  good  de- 
fence to  the  collection  of  the  judgment  It  was  insisted  on  the  part  of 
the  plaintiff  that  Davis  the  defendant  received  the  assignment  of  the  judg- 
ment for  collection  only,  and  that  Graves  was  the  beneficial  owner  of  the 
judgment  against  the  plaintiff. 

T.  T.  Davis,  Lefts  dmnsel.  T.  T.  Davis,  Defis  Atty. 

J.  H.  CoLUER,  Plffs  Counsel.         Geo.  B.  Walter,  Plffs  Jitty. 

Jewett,  Justice. — Denied  the  motion  with  costs,  on  the  ground  that 
Davis  was  not  the  owner  beneficially  of  the  judgment  assigned  to  him, 
he  merely  took  it  for  collection. 


In  the  matter  of  Alexander  Connison. 

Proceedings  before  a  judge  of  the  common  pleis  under  the  act  to  abolish  imprisonment 
foft  debt  and  to  punish  fraodnlent  debtors,  passed  April  86, 1831,  4«.,  and  costs  are  taxed 
bj  a  judge  of  the  eommon  pleas  against  the  complainant;  an  appeal  firom  soeh  taxa^ 
tioD  to  this  court  does  not  lie.  This  conrt  have  no  jorisdiction  of  the  matter;  it  if 
not  before  them. 

Motion  for  retaxaUon  of  costs. — Connison  was  arrested  on  application 
of  Charles  Ross  under  the  act  to  abolish  imprisonment  for  debt  and  to 
punish  fraudulent  debtors,  passed  April  26, 1831,  &c.  before  M.  Ulshoef- 
fer  first  judge  of  New  York  common  pleas;  such  proceedings  were  had, 
that  Connison  was  discharged  with  costs  against  the  complainant  RosaL 
The  costs  were  taxed  by  Hon.  C.  P.  Daly,  a  judge  of  New  York  common 
pleas  and  opposed  on  the  part  of  Connison,  who  appealed  from  the  taxi* 

tiom  to  this  court 

M-  T.  Retnolds,  Counsel  for  Ross.     3.  T.  Dotle,  Jlttyfor  Ross. 

J«  S.  Lawbencb,  Counsel  for  Connison.  G.  C.  Goddabd,  Atty  for  Connison* 
JswxTT,  Justice. — ^This  court  has  no  juriidiotion»  the  proceedings  are 

flgot  before  than.    Bfotion  denied  with  carta 


^2  Neu^  York  Supreme  Ccuft  '     [D)ee», 

Israel  Pobt,  Jk«  y&  Obabiah  S.  Hawht. 

Whfra  a  defendant  obtains  a  jndgniMit  of  non^pcoa,  in  tiia  coamon  ptev,  wlack  NBaim 
unpaid,  and  the  plaintiff  preyioiu  thereto  commences  a  sail  in  this  court,  fer  the  nms 
cause  of  action:  on  motion,  the  plaintiff's  proceedings  in  this  court  will  be  itajed 

The  plaintiff  can  not  set  up  the  irregularity  of  the  judgment  in  answer  to  the  motioa, 
until  the  amount  of  costs  for  which  judgment  of  non-pros  wu  entered  ii  psid. 

Motion  by  defendant  for  a  stay  of  proceedings  in  this  amse  un^tl 
costs  of  judgment  of  mm  pros  in  common  pleas  should  he  paid, — ^The  de- 
fendant obtained  judgment  of  non  pros  against  the  plaintiff  in  the  court 
of  common  pleas  of  Saratoga  county,  \vhich  was  perfected  in  October 
last.  After  the  suit  was  commenced  in  the  court  of  common  pleas,  the 
plaintiff  commenced  this  suit  for  the  same  cause  of  action. 

The  rule  entered  in  the  common  pleas  granting  judgment  of  dod  pros, 
was  conditional;  that  the  plaintiff  pay  the  costs  therein  up  to  that  time, 
within  ten  days  after  demand  of  a  bill  thereof  taxed  on  notice;  the  costs 
were  taxed  on  notice  and  opposed  by  plaintiff's  attorney,  subsequently 
the  defendant's  attorney  entered  the  judgment  of  non  pros,  but  afterwards 
vacated  it  and  gave  plaintiff's  attorney  notice  thereof,  and  also  noticeto 
plaintiff's  attorney  to  comply  with  the  conditions  of  the  rule  for  judg- 
ment of  non  pros;  that  notice  was  dated  October  15,  1845,  and  on  tbe 
27th  October,  1845,  defendant's  attorney  entered  judgment  of  non  pros 
which  he  alleged  was  unpaid  and  remained  due  from  plaintiff.    The 
plaintiff's  counsel  insisted  and  stated  from  the  papers  that  no  demand  of 
the  costs  for  judgment  of  non  pros  had  ever  been  made  of  the  plaiDtil^ 
and  that  the  defendant's  judgment  was  irregularly  entered,  the  cule  for 
y^igp^mi  of  non  pros  not  having  been  complied  with  by  bim. 
R  Caogeb,  Ihfts  Cotmsel.  A.  Haioht,  De/is  jWy. 

D.  Weight,  Plffs  Counsel.  W.  B.  Litch,  P/fs  JOty. 

Jbwbtt,  Justice. — ^The  plaintiff  must  first  get  rid  of  the  judgment  in 
another  form,  if  it  is  irregular;  the  irregularity  can  not  be  set  up  in  answer 
to^this  motion*    M<otion  granted  with  $10  costs. 


Arnold  Barnes  vs.  John  P.  Harris. 

A  default  taken  at  general  term  and  jndfment  on  a  demurrer  aa  friToloiia,  will  beopm' 
on  terms,  where  it  appears  the  oppoaing  attorney  was  mistaken  in  supposing  the  wfi^ 
of  argument  served  on  him  did  not  contain  a  clause  that  the  demurrer  would  he  mond 
as  firirolons,  and  it  appearing  that  it  was  hona  fide  intended  to  be  argued,  hut  the 
pi^^siedid  not  zeaeh  coonsel  in  time  to  aiigos  it. 

Motion  by  defendant  to  open  dtfduU  taken  at  the  last  October  tenut 
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and  for  leave  to  argue  the  demurrer. — ^The  defendant's  attorney  prepared 
kis  papers  in  tkis  and  other  causes  a  week  or  more  before  the  term,  and 
tock  them  to  the  court  in  his*  county,  which  he  was  obliged  to  attend 
pvolessionaUy,  with  a  view  to  send  them  to  his  counsel  at  Rochester,  but 
not  finding  an  opportunity,  he  mailed  the  papers  in  this  cause  to  his  coun- 
sel on  the  23d  of  October;  they  were  not  reeeiyed  until  the  26th  October^ 
and  after  the  court  had  adjourned.  Plaintiff's  counsel  had  taken  a 
default  and  judgment  on  the  demurrer  as  frivolous.  Defendant's  attorney 
stated  that  he  supposed  the  demurrer  was  not  noticed  as  frivolous,  and 
did  not  know  that  it  was  until  informed  by  his  counsel;  he  then  examined 
his  notice  of  argument,  and  found  that  there  was  a  notice  to  that  effect 
inserted  in  it  He  offered  plaintiff's  attorney  costs,  &c.,  to  waive  the 
default,  which  he  declined. 

N.  Hill  Jr.,  Defts  Counsel.  H.  Bennett,  Lefts  Atty. 

D.  Wright,  Plffs  Counsel.  John  Wait,  Plffs  JlUy. 

Jewett,  Justice.— -Granted  the  motion  on  payment  of  costs  of  October 
term,  and  $7  costs  of  opposing  motion. 


^ 


Geo.  D.  Post  et  al.  vs.  Samuel  T.  Jenkins,  and  three  other  causes. 

Wliere  there  are  several  causes  between  the  same  plaintiff  and  different  defendants,  and 
motions  in  each  are  made  by  defendants  for  judgment  as  in  case  of  non-suit,  and 
granted  unless  plaintiff  paj  costs,  4^.,  and  separate  papers  for  the  motions  are  made, 
the  attorneys  being  the  same  in  each;  the  costs  for  one  motion  only  will  be  allowed. 
In  such  a  case  the  motions  might  all  be  made  with  one  set  of  papera  and  notice;  the 
attorneys  being  the  same  in  each. 

Jdotion  by  defendants  in  each  cause  for  judgment  as  in  case  of  9ion- 
suit. — ^These  were  four  causes  b^ween  the  same  plaintifis  and  different 
defendants  and  same  attorneys.  The  motion  papers  were  made  out  sepa- 
rate, and  the  motions  granted  unless  plaintiffs  stipulated  and  paid  $10 
costs  oilly,  including  the  four  motions.  It  was  insisted  by  defendant's 
counsel  that  costs  in  this  motion  should  be  allowed.  Plaintiff's  counsel 
insisted  that  all  the  causes  might  have  been  entitled  in  one  affidavit  and 
notice,  and  the  whole  object  could  have  been  accomplished  by  one  motion* 

P.  Cagger,  Defis  Counsel.  Q.  B.  Wood,  Defis  Jltty. 

U«  Gbat,  Plffs  Counsel.  Obay  &  Hathaway,  Plffs  Atiys. 

JsiTVETT,  Justice. — Allowed  costs  for  one  motion  only,  on  the  ground 
that  the  four  motions  might  hare  been  made  in  one,  and  one  set  of  papers 
only  used,  the  plainti&  being  the  same  in  each  cause,  and  the  facts  for 
the  motions  the  same,  and  the  attom^s  the  sams. 
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There  was  another  decision  made  at  the  same  time  with  the  aboye,  uid 
in  the  same  way,  where  there  were  32  causes  all  the  same  plaintiff  and 
different  defendants  and  same  attorneys;  motion  was  made  in  eacK  cause 
for  judgment  as  in  case  of  non-suit,  which  was  granted  unless  plaintiff 
stipulated  and  paid  $10  costs  only,  including  all  the  causes.  Thepapeis 
however  in  the  last  case  differed  from  the  first,  there  being  but  one  set 
of  moving  papers  for  all  the  causes. 


The  People  vs.  James  H.  Allen. 

A  district  attorney  has  aathority  and  discretion  given  by  statute,  as  to  what  eeoit  hi 
will  sae  a  recognizance  in,  whether  the  principal  and  bail  all  reside  in  the  oounty  a 
which  the  recognizance  was  taken  or  not.  The  case  of  Tlu  PtopU  m.  Baekman  •ui 
Mimr,  lit  Boward^i  Practiet  IUpori$,  SSI,  overruled. 

Motion  by  defendant  to  set  aside  amended  dedardtian  and  subsequent 
proceedings  for  irregularity. — ^This  was  an  action  brought  by  the  dis> 
trict  attorney  of  Schenectady,  on  a  recognizance  entered  into  by  the 
defendant  as  principal  with  sureties,  at  the  Schenectady  general  sessions. 
The  principal  and  sureties  all  resided  in  Schenectady  county.  It  wss 
insisted  by  defendant's  counsel  that  the  action  should  have  been  brought 
in  the  same  court  in  which  the  original  suit  was  commenced,  unless  the 
bail  or  one  of  them  resided  out  of  the  county,  and  died  1  Howards 
Practice  Reports,  p.  5221,  The  People  vs.  Backman  tf  Miner y  and  casts 
there  cited. 

On  the  part  of  the  people  it  was  insisted  that  it  was  made  the  duty  of 
the  district  attorney  to  prosecute  recognizances,  &c.,  2  JR.  iS.,  2d  erf.,  396, 
^  29,  and  the  pleadings  and  proceedings  should  be  the  same  in  all  respects 
as  in  personal  actions  for  the  recovery  of  debts,  &c.  The  manner  of 
collecting  fines  and  recognizances,  was  left  to  the  discretion  of  district 
attorneys.  4  Wend.,  387;  10  Wend.,  431, 464,  509;  17  Wend.,  352; 
6  Hilly  506.  This  court  never  interferes  with  discretionary  power.  The 
cases  quoted  by  the  defendant  were  all  cases  upon  recognizances  in  the 
common  pleas,  (not  general  sessions)  and  were  based  upon  the  groonl 
that  the  bond  should  be  sued  in  the  same  court  in  which  it  was  taken. 
This  did  not  apply  to  recognizances  in  general  sessions;  they  could  not 
be  sued  in  the  court  in  which  they  were  taken. 

Jam£s  Fullbr,  Defts  Counsd.  Jambs  Fuller,  Defls  Mi* 

P.  Potter,  Comsel/or  People.  P.  Poms,  Dui  jflMy* 
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Jbwett,  Justice. — Thought  the  authorities  cited  by  the  district  attorney 
were  conclusive  against  this  motion;  the  district  attorney  had  discretion 
by  statute,  as  to  what  court  he  would  sue  the  recognizance  in;  the  resi- 
dence of  the  bail  could  make  no  difference. 


Sahubl  B.  Campbell  and  wife,  et.  al.  vs.  George  Self. 

An  affidavit  by  a  defendant  of  the  lerrice  of  a  declaration  will  be  held  conclniive  as  to 
the  time  of  luch  eervice,  against  a  sheriff's  urtyUat€,  In  such  a  case  the  sheriff  is 
pnt  to  his  affidavit. 

Motion  by  defendant  to  set  aside  default  and  stibsequent  proceedings /or 
irregularity. — ^The  defendant  swore  that  a  copy  declaration  in  this  cause 
was  served  on  him,  on  Wednesday,  the  28th  May,  1845,  by  a  person  who 
represented  himself  as  a  deputy  sheriff;  it  was  served  in  a  field  adjoining 
the  highway,  where.he  was  at  work,  and  was  sure  he  could  not  be  mis* 
taken  as  to  the  time  of  service.  The  default  of  the  defendant  for  not 
pleading,  was  entered  by  plaintiff's,  attorney  on  the  17th  of  June,  1845, 
in  the  morning  of  that  day.  At  9  o'clock  in  the  morning  of  the  17th  of 
June,  1845,  defendant's  attorney  served  papers  for  a  motion  in  this  cause, 
and  an  order  staying  proceedings  upon  the  clerk  of  this  court,  Albany, 
directed  to  plaintiff's  attorney,  New  York.  Plaintiff's  affidavits  in  op- 
position to  this  motion,  contained  a  copy  of  the  deputy  sheriff's  certificate 
of  the  service  of  the  narr,  &c.,  on  defendant,  by  which  it  appeared  the 
service  was  made  on  the  27th  May,  1845. 

J.  KooN,  De/ts  Counsel.  J.  Koon,  Lefts  My. 

J.  McKowN,  Plfs  Counsel.  P.  Clark,  Plffs  Jitty. 

It  veas  insisted  by  defendant's  counsel  that  the  default  was  entered  too 
soon;  that  the  defendant's  affidavit  of  the  time  of  the  service  of  the  de- 
claration should  govern,  in  preference  to  the  deputy  sheriff's  certificate. 
Jewett,  Justice  —  Held  that  the  default  was  irregular;  that  the  a&- 
davit  of  defendant  must  control  as  to  the  time  of  service.  If  the  deputy 
sheriff  had  made  an  affidavit  of  the  time  of  service,  it  would  have  been 
a  conclusive  answer  to  defendants. 


Sarah  McDonald  vs.  The  Bank  fob  SAvmos^in  the  city  of  New-York. 

A.  poor  penon,  as  rach,  can  not  bring  a  writ  of  error.    The  itatnte  anthorizing  poor 
persooi  to  rae,  etc.,  does  not  extend  to  bringing  writs  of  enmr. 

Motion  by  pkdniiff/or  leave  to  proeeeute  a  writ  of  error  as  a  poor 
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person.''^  The  plaintiff  commeDced  a  suit  against  the  defendants  in  the 
superior  court  in  the  city  of  New-York,  which  resulted  in  a  non-sail 
A  bill  of  exceptions  was  made  and  settled  on  the  part  of  the  plaintiff. 
She  then  presented  a  petition  to  this  court,  for  leave  to  prosecute  a  writ 
of  error  therein  as  a  poor  person.  The  bill  of  exceptions,  and  papers  on 
the  motion,  contained  the  whole  case.  Defendant's  counsel  insisted  that 
it  did  not  appear  from  the  papers  that  there  was  any  error,  and  therefore 
the  motion  should  be  denied;  and,  secondly,  this  court  could  not  do  away 
with  the  requirements  of  the  statute  in  bringing  writs  of  error,  where  it 
prescribed  that  security  should  be  given,  &c. 

H.  Harris,  Plffs  Counsel.  Rayugsd  &  Clare,  Plffs  Mys. 

M.  T.  Reynolds,  Lefts  Counsel.      George  B.  Butler,  De/ls  My. 

Jewett,  Justice  —  Denied  the  motion  without  costs  to  either  party, 
for  the  reason  that  the  statute  was  express  in  its  provisions  in  regard  to 
bringing  writs  of  error,  which  provisions  must  be  complied  with.  There 
were  no  exceptions.  The  statute  authorizing  poor  persons  to  sue,  &c., 
did  not,  in  his  judgment,  f  xtend  to  writs  of  error. 


Richard  Morris  vs.  William  C.  Suter. 

Coits  noticed  for  taxation  before  an  ofl&eer,  and  on  the  day  notieed  for  tbA  taxitioB  tk 
officer  it  abaent,  the  attorney  who  gave  notice  of  taxation  can  not  go  before  aiurtlMr 
officer  and  have  them  taxed,  without  giving  the  lequiiite  notice  to  the  opponts  it* 
tomey. 

Motion  by  defendant  for  retaouUion  of  costs,  with  costs  of  fnotm.-^ 
Plaintiff's  attorney  noticed  his  costs  in  this  cause  for  retaxation,  for  the 
11th  June  1846,  before  Judge  Oridley,  at  his  office  in  Utica.  Defendant's 
attorney  forwarded  his  papers  to  oppose  the  taxation  to  Judge  Gridlefi 
which  were  received  in  due  time.    In  the  absence  of  Judge  Gridley  on 
the  day  noticed  for  taxation  (holding  a  circuit),  plaintiff's  attorney  went 
before  another  taxing  officer  and  had  the  costs  taxed  ex  parte,  widiont 
notice  to  defendant's  attorney.    On  an  application  by  defendant's  atto^ 
ney,  and  an  offer  to  pay,  &c,  plaintiff's  attorney  refused  to  have  them 
retaxed,  for  the  reason,  as  he  stated,  that  the  offer  was  made  some  three 
months  after  the  taxation,  and  an  execution  had  been  issued.  Defendant's 
attorney  stated  he  received  a  letter  from  Judge  Oridley  in  July  last,  stat- 
ing that  he  had  not  taxed  the  costs,  and  from  that  drfendaof  s  attorney 
supposed  plaintiff's  attorney  would  givef  him  notice  ^en  they  would  be 
taxed;  that  he  applied  to  plaintiff's  attorney  as  soon  aa  he  found  the  costs 
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bad  been  taxed  by  aootber  oijicer*  Plaintiff's  attorney  stated  that  he 
sent  his  costs  to  his  agent  to  attend  the  taxation  on  the  11th  June,  and 
his  agent  not  finding  Judge  Gridley  at  home,  and  no  one  at  his  office  to 
oppose  the  taxation,  concluded  the  taxation  vas  not  to  be  opposed,  and 
went  before  the  clerk  of  this  court,  J.  L.  Beardsley,  Esqn,  and  had  them 
taxed 

P.  Caogix,  Defis  Counsel*  F.  U*  Fbnno,  Defts  Mty. 

Plffs  Counsel.  J.  S.  Masters,  Plffs  Atty. 

Jewbtt,  Justice. — Granted  the  motion  "with  $10  costs;  on  the  ground 
tbat  plaintiff's  attorney  should  hm^  given  notice  of  the  taxation  before 
another  officer.  Defendant's  attorney  was  prepared  to  oppose,  and  sent 
his  papers  in  season  to  the  officer  before  whom  the  costs  were  noticed  for 
taxation. 


Jacob  S.  Lansing  ts.  Philo  D.  Mickles. 

A  Snprenie  Court  commiMioDer't  order  staying  pfoceedingt,  alter  the  caoae  haa  been 
notioed  for  hearing,  ia  a  mMUy.    97  mlc. 

Motion  by  defendant  to  set  aside  report  of  referees  for  irregularity. — 

This  caiise  was  noticed  and  served  on  the  28th  day  of  July,  1845,  for 

hearing,  on  the  18th  August,  1846,  by  plaintiff's  attorney  on  defendant's 

attorneys.    On  the  13th  of  August,  defendant's  attorneys  procured  an 

order  to  stay  proceedings  from  D.  Pratt,  Esq.,  first  judge  of  Onondaga 

county,  for  the  purpose  of  moving  for  a'  commission  on  the  part  of  de- 

fendant.     Defendant's  papers  for  the  motion  were  served,  together  with 

a  copy  the  order  to  stay  and  a  stipulation  to  pay  plaintiff 's  costs  for 

preparing  for  hearing  to  that  time  on  plaintiff's  attorney,  on  the  13th 

August,  1845.    Plaintiff's  attorney  disregarded  the  order,  &c.,  and  went 

on  with  the  hearing  on  the  18th  of  August,  and  took  a  report  in  his  favor 

for  $255*36;  a  copy  of  the  report  was  served  on  defendant's  attorneys  on 

the  30th  August.    Defendant's  attorneys  alleged  they  obtained  the  order 

to  stay  under  the  69th  rule  in  good  faith,  and  were  not  aware  that  the 

97th  rule  prohibited  a  Supreme  Court  commissioner  from  granting  such 

an  order  J  until  they  were  served  with  a  copy  of  the  report  of  the  referees 

on  the  30th  of  August  aforesaid.    Defendant  swore  to  merits.    Plaintiff 

had  entered  judgment, 

A.  Tabee,  Defts  Counsel.  Forbes  &  Sheldon,  Dejis  Atty, 

M.  T.  Reynolds,  Plffs  Counsel.        D.  Brown,  Plffs  Atty. 
Jewstt,  Justice. — Defendant  must  be  let  in  as  a  matter  of  favor,  if,  at 
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all;  he  was  wrong  in  procuring  the  order  from  the  Supreme  Court  com- 
missioner; under  the  97th  rule,  plaintiff  had  a  right  to  disregard  it  Mo- 
tion granted  on  payment  of  costs  of  reference  and  subsequent  proceedings 
and  of  opposing  motion,  judgment  to  stand  as  security. 


Hiram  Duel  et  al.  vs.  James  Fisher. 

A  party  ha*  ei^^ht  dayg  to  lerre  notice  of  appeml  from  decision  of  circuit  judge /Vom  tU 
tifiu  notie$  of  the  decitUm  is  terved  an  Mm;  not  eight  days  from  the  timeof  li^tiif 
the  decision  by  the  circuit  judge. 

Motion  by  plaintiffs  to  set  aside  order  of  circuit  judge^  and  to  dismiu 
appeal. — The  circuit  judge  denied  defendant's  motion  for  a  new  trial  in 
this  cause  and  signed  his  decision  on  the  10th  of  October,  1845.  Ontbe 
16th  of  October,  plaintiff's  attorney  served  a  notice  thereof  on  defend- 
ant's attorney;  on  the  23d  of  October,  defendant's  attorney  served  on 
plaintiff's  attorney  a  copy  order  staying  proceedings  and  notice  of  ap- 
peal to  this  court,  from  the  decision  of  the  circuit  judge.  Plaintifi 
moved  to  vacate  the  order  obtained  and  served  by  defendant's  attoney 
on  the  23d  of  October,  on  the  ground  that  defendant's  attorney  should 
have  served  the  order  within  eight  days  after  the  signing  of  the  decision 
by  the  circuit  judge. 

S.  Stevens,  Plffs  Counsel.  B.  F.  Agan,  Plffs  Atiy. 

J.  W.  Thompson,  Dejis  Counsel.  J.  W.  Thompson,  Lefts  My* 

Jewett,  Justice. — Denied  the  motion  with  costs,  on  the  gronnd  thft 
the  defendant  had  eight  days  from  the  time  of  service  of  notice  of  the 
decision  of  the  circuit  judge;  defendant  was  regular.  S.  C.  Rules,  82J. 
18  Wend.,  653.  18  Wend.,  690.  22  Wend.,  629.  12  Wend.,241  13 
Wend.,  666. 


Archibald  Stewart  vs.  John  McMartin  imp'd.,  &c. 

A  defendant  who  moves  for  leave  to  plead  hia  bankrupt  diacharge  mugt  notar  |o  mtr^t^ 
in  addition  to  letting  forth  hia  discharge. 

Motion  by  defendant  McMartin,  for  leave  to  plead  his  bankntft  <b- 
charge. — ^This  suit  was  commenced  some  year  and  a  half  after  defeixIaDt 
McMartin  had  been  discharged  from  his  debts  under  the  bankrupt  law; 
on  a  note  given  by  him  previous  to  the  application  for  his  discharge. 
McMartin  alleged  he  was  ignorant  of  legal  proceedings  and  when  the  de 
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daration  was  served  on  bim,  he  did  not  trouble  himself  about  it,  suppos- 
ing that  bis  bankrupt's  discharge  which  he  had  was  a  protection  to  him 
against  any  judgment,  without  any  thing  being  done  on  his  part,  and  did 
not  consult  any  counsel  on  the  subject,  until  a  creditor's  bill  was  served 
upon  him,  and  alleged  that  the  plaintiff  and  his  attorneys  well  knew  that 
he  had  been  discharged.  McMartin  did  not  swear  to  merits  on  the  mo- 
tion; he  set  forth  a  copy  of  the  discharge. 

A.  Tabeb,  Defis  Counsel.  Corey  &  Vandebveer,  De/is  Mys. 

N.  Hill,  Jr.,  Plffs  Counsel.  Belding  &  Cochrane,  P^s  Attys. 

Jkwbtt,  Justice. — ^Denied  the  motion  with  costs  without  prejudice,  on 
the  ground  that  the  defendant  had  not  made  an  affidavit  of  merits. 


HsNRT  J.  St.  John  et  al.  vs.  Simeon  Lton, 
And  four  other  causes,  same  plaintiffs. 

A  motion  for  jadf^ment  as  in  case  of  non-suit  will  be  denied  with  costs,  where  it  appears 
that  a  prior  suit  was  tried  upon  which  the  same  questions  depended  to  maintain  the 
action,  and  important  questions  of  law  were  raised,  and  exceptions  taken  on  the  trial, 
and  the  circuit  judge  reAised  to  try  any  more  causes  depending^  upon  the  same  questions 
of  law  and  same  state  of  facts,  until  this  court  had  determined  those  questions;  and 
where  in  addition  it  appeared  one  of  the  plaintifib  had  died  after  issue  joined  and  no 
proceedings  had  been  taken  to  revive  the  suit. 

Motion  by  defendant  for  judgment  as  in  case  of  non'^stdt. — These 

causes  were  actions  of  ejectment,  issues  joined  in  all  of  them  in  August, 

1844;  the  plaintiffs  all  resided  in  Europe;  defendant's  papers  stated  that 

three  circuits  had  passed  at  which  the  causes  might  have  been  tried.     On 

the  part  of  the  plaintiffs,  it  appeared  that  the  same  plaintiffs  commenced 

a  suit  against  one  West,  in  an  action  of  ejectment,  by  which  they  claimed 

to  recover  on  the  same  title  and  on  the  same  state  of  facts,  as  they 

claimed  to  recover  upon  in  these  suits;  the  cause  against  West  was  tried 

at  the  Ontario  circuit,  in  May,  1844,  and  a  verdict  taken  for  the  plain- 

tifis,  for  three-fifths  of  nine-elevenths  of  the  premises  claimed;  there  were 

other  causes  at  the  same  circuit  on  the  calendar  in  favor  of  the  same 

plajntiffi  against  different  defendants,  depending  upon  the  same  title  and 

state  of  facts  as  in  the  case  of  West.    The  circuit  judge  refused  to  try  any 

more  of  the  causes  until  the  case  or  bill  of  exceptions  taken  by  defend* 

ant's  counsel  should  be  determined  by  this  court,  as  there  were  important 

questions  of  law  involved  in  the  case;  the  recovery  in  the  suit  against 

West  was  in  favor  of  William  James  St.  John  one  of  the  plaintiffs,  a 

title  as  was  held  by  the  circuit  judge  having  been  shown  in  him.    Subse- 
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quent  to  joining  the  issues  in  these  causes,  William  James  St  John  died, 
and  since  his  death  no  proceedings  had  been  taken  to  revive  the  saits; 
such  delay  was  alleged  to  have  been  occasioned  by  reason  of  a  question 
of  difficulty,  arising  out  of  the  will  of  William  James  St  John,  and  some 
doubt  as  to  the  persons  who  were  entitled  to  recover  as  his  hein  at  law. 

A.  Tabeb,  Defis  Counsel.  B.  F.  Cooper,  Dejis  My. 

N.  Hill,  Jr.,  Plffs  Counsel.  Sulst  &  Worden,  P^s  Mp. 

Jewett,  Justice. — Denied  the  motion  with  costs,  upon  the  state  of 
facts  shown  by  the  plaintiffs. 


James  Fennimore  Cooper  ts.  Thurlow  Weed. 
Same  vs.  Wm.  White  and  Visscher  Ten  Eycc 

Two  initi  for  libel,  one  i^ainst  the  editor  and  the  other  agminst  the  proprieteit  of  t 
newspaper,  being  different  peraons,  can  not  be  consoUdated,  although  it  appear  thit 
both  actions  are  for  the  same  aUefed  libel,  the  declarations  in  each  and  the  pleis  in 
each  the  same,  and  that  substantially  the  same  facts  and  questions  on  the  psrt  of  thi 
prosecution  will  arise  in  each,  and  substantially  the  same  defence  in  each. 

QiMre— Whether  actions  for  libel  can  be  consolidated. 

Motion  by  defendaads  to  consolidmte  these  two  emuses  inio  ofM:--Thcie 
were  actions  of  libel,  and  were  commenced  for  one  and  the  same  identical 
alleged  libel,  printed  in  the  Albany  Evening  Journal,  of  which  the  de- 
fendant in  the  first  cause  was  editor,  and  the  defendants  in  the  second 
cause  were  proprietors. 

The  declarations  in  each  and  pleas  in  each  were  the  same.  It  was 
alleged  that  the  questions  which  would  arise  in  both  actions  were  sab- 
stantially  the  same,  and  the  defence  in  each  would  substantially  be  the 
same. 

M.  T.  Retmolds,  Defts  Counsel.  Beach  &  Morgan,  De/is  Jttyi* 

N.  Hill,  Jr.,  Plffs  Counsel.  R.  Cooper,  Plffs  AUy. 

Jewett,  Justice. — ^Denied  the  motion  with  costs,  on  the  gpround  that 
suits  under  such  circumstances  could  not  be  consolidated;  the  parties 
were  not  the  same,  and  it  might  be  that  as  against  one  party  there  would 
be  proof  in  aggravation  of  damages,  which  would  not  be  against  the 
other. 


George  Brown  vs.  Bentamin  C.  Cook. 

The  jiUtt  ]>f  residence  of  an  attorney  (npon  whom  papers  are  served  /or  a  motioa) ,  «nhI 
Af  9ltaJt9ii  tf»  lAs  tffidavii  tf^tnriet^  otherwise  it  will  be  held  bad  proof  of  aarriee. 

Motion  hjf  defendant  to  change  venue. — An  objection  was  takoi  to  the 
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making  of  this  motion,  on  the  ground  of  defective  proof  of  service  of  the 
papers.  The  affidavit  of  service  read  as  follows,  ("  title  of  the  cause/') 
Livmgston  county  ss.;  Moses  Stevens  of  Dansville,  in  said  county,  being 
duly  sworn,  sayb  that  he  at  the  request  of  Benjamin  C.  Cook  the  defend- 
ant in  person  in  this  cause,  did  on  the  25th  day  of  September  last,  serve 
the  plaintiff's  attorneys  with  a  copy  of  the  foregoing  affidavit,  notice  of 
motion  and  order  staying  proceedings  in  this  said  cause,  and  that  the  said 
service  was  made  by  carefully  enveloping  said  copy  affidavit  notice,  of 
motion  and  order  in  a  wrapper,  and  putting  the  same  in  the  post  office 
directed  to  Spencer  &  Kernan  the  said  attorneys  for  the  said  plaintiff  in 
this  cause,  at  their  place  of  residence,  and  paying  postage  thereon."  It 
was  objected  that  the  affidavit  did  not  state  the  place  of  residence  of  the 
attorneys. 

A.  Taber,  Dejh  Counsel.  B.  C.  Cook,  Beft  in  pro,  per. 

N.  Hill  Jr.,  Plffe  Coimsel.  Spencer  &  Kernan,  Plffs  Attys. 

Jewett,  Justice. — Denied«the  motion  with  costs  without  prejudice,  on 
the  ground  that  the  place  of  residence  of  the  attorneys  was  not  stated  in 
the  affidavit  of  service. 


John  D.  Livinoston  vs.  John  McInttbe  and  Edwin  Sbuth. 
Two  causes  between  the  same  parties. 

A  snit  can  not  be  severed  at  the  circuit,  and  an  inquest  taken  against  part  of  the  defend- 
ants, where  the  cause  was  at  issue  against  all  of  the  defendants  and  might  have  been 
noticed  for  trial  against  all  of  them. 

Motion  hy  defendants  to  set  aside  inquest  in  each  cause^  and  subsequent 
proceedings  for  irregularity. — ^These  actions  were  originally  brought 
against  Peter  Comstock  and  Elisha  A.  Martin,  as  drawers  of  two  several 
drafts,  and  the  defendants  as  the  acceptors;  the  defendants  were  sued  as 
co-partners,  under  the  name  of  Mclntyre  &  Smith,  and  the  other  defend- 
ants under  the  name  of  Comstock  &  Martin;  all  the  defendants  appeared 
and  pleaded  in  the  causes,  and  issues  were  joined  therein  on  the  9th  of 
March  last.    Plaintiff's  attorney  noticed  the  causes  for  trial  and  inquest, 
against  Mclntyre  &  Smith  only,  and  took  an  inquest  against  them  on  the 
27th  June  last.    Defendants'  attorneys  stated  that  the  cause  was  ready 
for  trial  against  all  the  defendants  after  the  last  issue  was  joined  on  the 
9tb  of  March  last. 

M.  T.  Reynolds,  Defis  Counsel.      Johnson  &  Waters,  Defts  AUys. 
P.  Cagobr,  Plffs  Counsel.  Wm.  C.  Schuyler,  Plffs  My. 

JswETT,  Justice. — Granted  the  motion  with  costs,  on  the  ground  that 
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the  suits  could  not  be  seryed  at  the  trial,  and  inquests  taken  against  two 
defendants  only ;  they  should  have  been  noticed  for  trial  and  inquest 
against  all  the  defendants'  issues  having  been  joined  as  to  all. 


Samuel  Bell  vs.  Hiram  Judsom* 

When  pUintiff^s  attorney  offers  to  paj  all  coati  defemlant's  attorneys  are  eotitlai  to, 
(before  making  motion,)  to  be  allowed  to  add  a  speeial  count  to  his  dediiatioo  apon 
a  promissory  note;  where  it  is  against  a  snrety,  defendant's  attorneys  will  not  be  al- 
lowed costs,  if  they  resist  the  motion. 

Motion  by  jdaintiff^for  leave  to  amend  his  dedarationy  by  adding  a 
special  count. — ^This  action  was  brought  upon  a  joint  and  several  promis- 
sory note,  signed  by  "  D.  W.  Barker  &  Co.,"  and  **  Hiram  Judson  secu- 
rity for  the  above,"  the  suit  was  commenced  in  April  last,  the  declaration 
contained  the  common  money  counts  only,  with  a  copy  of  the  note,  and 
notice  that  it  was  the  only  cause  of  action;  defendant  appeared  and 
pleaded  general  issue.    Ptaintiff's  attorney  stated  that  after  the  com- 
mencement of  the  suit,  the  decision  in  BuUer  vs.  Raioson  imfd  &c,  in 
May  term  last,  was  made  by  this  court,  by  which  he  was  advised  he  could 
not  give  in  evidence  the  note  declared  on,  he  also  stated  he  had  called 
on  one  of  defendant's  attorneys  and  offered  to  pay  him  the  costs  of  his 
plea,  to  be  allowed  to  add  a  count  upon  the  note  in  the  declaration, 
defendant's  attorney  declined   to  accept  it,  or  to  allow  it  upon  anj 
terms. 

A.  P.  Thompson,  Plffs  Counsel.  A.  P.  Thompson,  Plffs  My. 

Forbes  &  Sheldon,  Defls  Counsel.    Forbes  &  Sheldon,  Defis  Mp* 

Jgwett,  Justice.— Granted  the  motion,  vjUhout  costs. 


The  Bank  of  Chillicothb  vs.  Divro  B.  Dodge. 

A  plaintiff  may  amend  his  declaration  upon  terms,  after  issue  joined  by  adding  two  »r 
more  new  coonts  for  the  same  canse  of  action,  setting  forth  a  special  agreement 

Motion  by  plairUiff^s  for  leave  to  amend  their  declaration  by  ad^ 
tvx>  or  more  new  counts  for  the  same  cause  of  action. — This  action  was 
commenced  by  declaration  containing  the  common  money  counts,  to 
which  was  subjoined  a  bill  of  exchange,  as  follows:  *'  15000— Farmers' 
bank  of  Seneca  county,  three  months  after  date,  pay  to  the  order  of  R* 
D*  Dodge,  five  thousand  dollars  and  charge  this  institution.  Romulus, 
Sept  30th,  1839.  G.  P.  Hosmer  a  cashier,  to  Walter  Mead,  Esq.,  ca- 
shier, New  York,  endorsed  Reuben  D.  Dodge,  D.  B.  Dodge."    The  de- 
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fendant  pleaded  the  general  issue  with  the  usual  notice  of  set  off^  verified 
by  affidavit,  and  an  affidavit  that  the  defendant  had  not  been  served  with 
notice  of  the  non-payment  or  non-acceptance  of  the  bill  of  exchange. 
Plaintifis'  attorney  stated  that  after  he  received  the  plea,  he  was  advised 
that  at  the  time  the  defendant  endorsed  and  delivered  to  the  plaintiffi  the 
bill  of  exchange,  he  promised,  undertook,  and  agreed  with  the  plaintiffi, 
and  represented  to  them,  that  the  drawers  of  the  bill  of  exchange  were  an 
incorporated  banking  company,  authorized  to  draw  and  negotiate  bills  of 
exchange,  and  were  a  good  and  responsible  corporation  or  bank,  and  that 
after  he  had  received  the  plea  he  was  advised  that  there  never  was  any 
such  body  corporate,  as  the  Farmers'  Bank  of  Seneca  county,  authorized 
to  draw  and  negotiate  this  bill  of  exchange;  that  it  was  necessary  for  the 
plaintiffit  to  add  two  or  more  new  counts  to  their  declaration  for  the  same 
cause  of  action,  setting  forth  the  special  agreement  and  undertakings  of 
the  defendant  with  the  plaintiffs  in  that  behalf. 

Jno.  McAlister,  Pljff^s  Counsel.  Jno.  McAlistbb,  Plffs  Atty. 

Knox  &  Watkins,  Defts  Counsel.    Knox  &  Wateins,  Dejis  AUys. 

Jewett,  Justice. — Granted  the  motion  on  payment  of  defendant's  costs 
of  pleading,  and  $7  cost  of  opposing  motion. 


Charles  Oarlock  vs.  Andrew  Bellinger. 

A  declaration  may  be  amended  under  the  rule  by  subetituting  a  count  in  debt  for  a  count 
in  assumpsit,  for  the  same  cause  of  action. 

Motion  by  defendant  to  set  aside  amended  declaration. — ^Plaintiff 's  at- 
torney first  commenced  this  suit  by  declaration,  which  contained  the  com- 
mon money  counts  in  assumpsit,  and  a  count  in  debt  on  justice's  judg- 
ment. Defendant's  attorney  demurred  speciaUy  to  the  declaration.  Plaint- 
iff's attorney  served  an  amended  declaration,. substituting  money  counts 
in  debt,  for  the  money  counts  in  assumpsit,  and  also  asserted  the  count  in 
debt  upon  justice's  judgment  It  was  objected  by  defendant's  counsel 
that  such  an  amendment  could  not  be  made  under  the  rules;  it  was  ad- 
ding a  new  count. 

J.  H.  Collier,  Defts  Counsel.  A.  G.  Cole,  Defts  My. 

T>.  BuRWELL.  Plffs  Counsel.  H.  Link,  Plfs  AUy. 

Jewett,  Justice. — Denied  the  motion  with  costs,  on  the  ground  that 
the  amendment  was  not  a  new  count  within  the  meaning  of  the  rule,  the 
cause  of  action  was  the  same. 
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SiBfEON  P.  Alcott  et  al.  vs.  Samuel  Davison. 

Where  a  motion  is  m«de  to  tet  off  jadj^menti,  the  moving  papers  ehould  be  entitled  in  all 
the  causes  which  contain  the  judgments  to  be  set  off,  whether  in  thi>  court  or  •ems 
olher. 

Motion  by  defendant  to  set  aside  execution  and  to  set  off  judgments.-^ 
This  was  a  motion  by  defendant  Dayison  to  set  off  three  judgments 
against  the  amount  of  the  judgment  in  this  cause,  two  of  them  were  in 
this  court,  and  one  in  Monroe  common  pleas.  The  defendant's  papers 
for  the  motion  were  entitled  only  in  this  cause*  Plaintiff's  couDBel  ob- 
jected to  the  entitling  of  defendant's  papers* 

L.  Fabsar,  Dejis  Counsel.  '    L.  Farbar,  Defts  My. 

N.  Hill,  Jn,  Plffs  Counsel.  L.  Drury,  Plffs  My. 

Jbwbtt,  Justice. — ^Denied  the  motion  with  t?  costs  without  prejudioei 
on  the  ground  that  the  papers  were  not  properly  entitled;  they  should 
have  been  entitled  in  all  the  causes  which  it  was  intended  to  set  off  judg- 
ments in* 


Henry  H.  Sizrr  vs.  James  Miller,  Datid  Burt,  Jabez  Qoovell, 

Robinson  Morehead  and  R.  H.  Lee. 

Where  a  written  agreement  l»  entered  into  between  the  parties  to  a  suit,  for  the  pnrpoM 
of  settlement,  and  a  judgment  is  confessed  by  the  defendants  to  the  plaintiiT  for  tbt 
amount  of  indebtedness,  which  judgment  by  the  terms  of  the  sgreement  is  to  be  paid 
in  a  special  manner,  and  within  a  stated  time*,  the  plaintiff  will  not  be  at  liberty  to 
enforce  the  collection  of  the  judgment,  until  the  defendants  have  had  the  full  benefit 
of  all  the  provisions  of  the  agreement,  according  to  its  true  sense  and  meaning. 

Motion  by  defendant  to  set  aside  execution. — ^James  Miller  as  principal 
and  the  other  defendants  as  his  sureties,  in  1837  made  their  joint  aod 
several  promissory  note  for  $  12,000,  which  Miller  negotiated  with  the  as- 
signees of  Benjamin  Rathbun;  on  the  sale  of  the  property  and  effects  of 
Ralbbun,  Henry  H.  Sizer  the  plaintiff  purchased  the  note.     Sizer  soon 
after  the  purchase,  commenced  a  suit  in  this  court  against  the  defendants 
upon  the  note;  after  several  trials  without  a  verdict,  in  order  to  terminate 
the  litigation,  the  suit  was  settled  and  in  pursuance  thereof  an  agreement 
was  entered  into  in  writing  on  the  14th  of  April,  1843,  between  defend- 
ant James  Miller  and  Henry  H.  Sizer  the  plaintiff*,  the  principal  provi- 
sions of  which  were  after  reciting  that  Sizer  having  purchased  the  note 
under  a  decree  of  the  court  of  chancery  at  public  auction  by  the  assignees 
of  Rathbun,  with  the  right  and  benefit  to  Sizer  of  a  lien  upon  the  divi- 
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dend  or  dividends  to  be  declared  on  a  claim  allowed  to  Miller  against  the 

estate  of  Rathbun  for  about  $12,256,  and  that  a  re/ida  and  cognovit  had 

been  given  by  the  defendants  in  this  suit  in  favor  of  Sizer,  for  the  sum  of 

18000  damages,  and  judgment  was  to  be  entered  in  the  suit  for  that  sum; 

and  for  the  purpose  of  paying  and  discharging  the  judgment  to  be  entered 

on  the  cognovit,  Sizer  and  Miller  agreed,  that  Sizer  should  accept  and 

receive  the  dividends  on  the  claim  in  favor  of  Miller,  at  and  for  the  sum 

of  $7000,  and  as  a  payment  to  that  amount  on  the  judgment;  and  Miller 

agreed  that  he  would  within  nineteen  months  from  that  date,  at  his  own 

expense,  cause  the  title  in  fee  simple  to  two  parcels  of  land  in  Buffalo^ 

to  be  vested  free  from  all  incumbrance  and  right  of  dower  in  Sizer,  and 

furnish  evidence  thereof  to  the  satisfaction  of  Heman  B.  Potter  and 

Nathan  K.  Hall,  counsellors  at  law,  Buffalo;  which  title  should  be  vested 

either  by  a  direct  conveyance  to  Sizer,  or  by  a  sale  under  execution  in 

the  following  manner.    That  Jabez  Goodell  one  of  the  defendants,  by 

virtue  of  a  judgment  he  then  held  against  Miller,  should  cause  the 

two  parcels  of  land  to  be  advertised,  and  sold  by  the  sheriff  of  Erie 

county,  and  that  Sizer  should  bid  off  the  premises  at  $1000;  Goodell 

assigning  to  him  $1000  of  the  judgment  for  that  purpose,  and  Sizer 

should  accept  of  the  title  to  the  premises  for  the  sum  of  $1000,  to  be 

applied  in  part  payment  and  satisfaction  of  the  judgment  in  this  cause, 

and  in  case  the  premises  should  be  redeemed,  Sizer  should  accept  the 

money  paid  on  the  redemption  in  place  of  the  title  to  the  premises,  and 

in  such  case  Miller  should  be  discharged  from  his  obligation  to  perfect 

the  title  to  the  premises  in  Sizer.    Sizer  should  take  the  dividends  at  his 

own  risk,  except  as  to  the  acts  of  Miller  subsequent  to  the  original  making 

of  the  note ;  if  they  were  lost  to  Sizer  in  consequence  of  such  acts  of 

Miller,  Sizer  should  be  at  liberty  to  collect  on  the  judgment  $6,500,  with 

interest  and  expenses  of  collection  from  the  date  of  the  agreement 

The  agreement  also  provided  for  the  payment  of  the  costs  of  the  suit, 

and  that  the  receiver  of  the  Commercial  Bank  of  Buffalo,  should  within 

sixty  days,  approve  of  the  agreement  and  give  his  assent  to  the  receipt  of 

the  dividend  by  Sizer. 

Miller  stated  that  in  pursuance  of  such  agreement,  the  defendants  gave 
a  relicta  cognovit  for  $8,000,  upon  which  a  judgment  was  entered  by 
Sizer.  On  or  about  the  28th  November,  1843,  Austin  the  receiver,  paid 
over  to  Sizer  $7,000,  the  amount  awarded  to  Miller,  which  amount  was 
paid  upon  the  judgment  in  this  cause,  leaving  a  balance  of  $1000  to  be 
paid  as  further  provided  by  the  agreement.    In  pursuance  of  the  agree* 
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ment,  Jabez  Goodell  on  the   I2th  February,  1844,  assigned  to  Sizer 
$1,000  of  hb  judgment  against  Miller,  that  Sizer  might  purchase  the  real 
estate  described  in  the  agreement,  and  that  on  the  12th  of  Februarj, 
1844,  the  real  estate  was  purchased  by  Sizer  at  sheriff's  sale,  under  the 
Ooodell  judgment  for  $1000;  but  in  consequence  of  some  defect  in  the 
description  of  the  premises  in  the  notice  of  sale,  it  was  advised  by  N. 
K.  Hall,  Esq.,  to  advertise  anew,  which  was  done,  and  the  premises  again 
sold  on  the  28th  March,  1844,  to  Sizer  for  $1000.    Hall  after  haTing 
examined  the  title  to  the  land,  thought  there  might  be  doubt  about  it 
under  the  sale;  and  in  order  to  quiet  it,  a  motion  was  made  (by  the  advice 
of  Hall,)  to  this  court  at  June  Special  Term,  1844,  and  both  sales  set 
aside;  afterwards  the  same  premises  were  again  advertised  and  sold  by 
the  sheriff,  and  bid  off  by  Sizer  for  $1000,  on  the  1st  of  August,  1844. 
Subsequent  to  the  time  that  the  Goodell  judgment  became  a  lien  upon  the 
premises  sold,  Miller  conveyed  the  same  premises  to  one  Haines,  and 
Haines  had  conveyed  his  interest  therein  to  Sizer  for  the  purpose  of  pe^ 
fecting  the  title  in  him  pursuant  to  the  agreement    Miller  also  stated 
that  the  rdicta  cognovit  was  given  to  Sizer  solely,  in  reference  to  its  be- 
ing paid  as  stipulated  in  the  agreement;  and  that,  if,  at  the  expiratioDof 
fifteen  months  from  the  day  of  sale,  (the  1st  of  August,  1844,)  the  laod 
should  not  be  redeemed  by  judgment  creditors,  and  the  title  should  not  be 
perfected  in  Sizer,  that  he  (Miller)  would  be  ready  and  willing  to  perfect 
it,  under    the  direction  of  Potter  and  Hall,  under  whose  direction  the 
whole  matter  was  placed  by  the  agreement.    On  the  24th  May  last,  an 
execution  on  the  judgment  in  this  cause  was  issued,  to  collect  1 1000,  and 
interest  from  the  I4th  April,  1843,  and  levy  made  on  each  of  the  defend- 
ants* property. 

On  the  part  of  Sizer,  it  appeared  from  the  affidavit  of  N.  K.  Hall,  that 
on  the  examination  of  the  certificate  of  search  procured  by  Miller,  it  ap- 
peared that  only  an  undivided  half  of  the  premises  described  in  the  agree- 
ment, had  ever  been  conveyed  to  Miller,  and  that  only  an  undivided  half 
thereof  would  pass  under  the  sheriff's  sale,  and  he  so  informed  Miller. 
Miller  informed  him  that  the  title  to  the  other  undivided  half  of  the  pre- 
mbes  was  in  one  Haines;  that  Miller  procured  a  conveyance  from  Haines 
to  Sizer  of  the  undivided  half  of  the  premises,  and  delivered  it  to  him  for 
examination.  On  enquiry  of  Miller  he  learned  that  the  premises  were 
conveyed  to  Haines  for  the  purpose  of  enabling  him  (Miller)  to  applj 
them  in  payment  of  his  debts,  without  having  them  bound  by  the  dockets 
of  judgments  against  him,  (Miller)  and  that  Haines  had  by  the  under- 
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standing  between  him  and  Miller^  no  interest  therein^  but  had  taken  & 
conyeyance  thereof  under  an  arrangement  with  Miller,  for  the  purpose 
mentioned,  and  also  that  Haines  had  in  fact,  paid  nothing  for  the  premises 
and  had  no  interest  therein,  that  the  conveyance  was  held  for  the  benefit 
of  Miller  and  to  be  disposed  of  according  to  Miller's  directions:  he  also 
learned  from  Miller,  that  he  (Miller,)  was  considerably  indebted  to  sundiy 
persons  at  the  time  of  such  conveyance  to  Haines.    Hall  then  stated  to 
Miller  that  he  could  not  certify  that  Sizer  would  get  a  good  title  under 
the  sheriff's  sale  and  the  quit  claim  deed  from  Haines,  for  the  reason  that 
the  persons  who  were  creditors  of  Miller  at  the  time  of  the  conveyance 
to  Haines  and  whose  debts  were  still  unpaid,  might  file  a  bill  in  chan- 
cery, and  on  showing  that  Miller  paid  the  consideration  of  such  convey- 
ance to  Haines,  and  that  the  conveyance  was  made  to  Haines  for  Miller's 
benefit,  might  reach  the  premises  in  the  hands  of  Sizer  and  obtain  a 
decree  for  the  sale  thereof,  and  the  application  of  the  proceeds  of  such 
sale  to  the  payment  of  such  debts.    Hall  then  understood  from  Miller 
and  otherwise,  that  a  creditor's  bill  on  such  debts  had  already  been  filed 
and  was  pending  against  Miller,  and  he  suggested  to  Miller  that  the  ui|- 
divided  half  of  the  premises  cpuld  be  reached  in  such  chancery  suit    It 
further  appeared  from  an  affidavit  of  Dennis  Bowen,  law  partner  of  N.  K. 
Hall,  that  he  bid  off  the  premises  for  Sizer  at  each  of  the  sheriff's  sales, 
upon  the  representations  of  Miller  that  the  premises  were  free  and  clear 
of  all  incumbrances,  and  that  the  title  was  in  Miller;  he  told  Miller  at 
the  time  of  the  sale,  that  when  the  certificate  of  the  clerk  was  obtained, 
if  it  should  appear  that  there  was  any  imcumbrance  upon  the  premises, 
or  that  the  whole  thereof  was  not  bound  by  the  judgment,  that  Sizer 
would  not  consider  the  same  binding  upon  him.     Miller  in  reply  stated, 
that  the  purchaser  under  the  sale  would  get  a  perfect  title  to  the  whole 
of  the  premises,  and  that  he  (MiUer)  was  willing  that  the  sale  should  be 
treated  as  void  and  of  no  effect,  in  case  it  should  appear  upon  the  ex- 
amination of  the  certificate  of  search,  that  the  title  was  not  in  him  at  the 
time  of  the  docket  of  the  judgment  in  favor  of  Gtoodell,  free  and  clear  of 
all  incumbrance  and  that  the  purchaser  thereof  would  not  get  a  perfect 
title  to  the  whole  of  the  premises.    Bowen  stated  that  soon  after  the  last 
sale  of  the  premises,  he  discovered  that  Miller  was  not  the  owner  of  the 
whole  of  the  premises,  at  the  time  the  judgment  in  favor  of  Groodell  was 
docketed,  that  he  then  gave  notice  to  Miller  that  Sizer  would  disregard 
the  sale  and  treat  the  same  as  of  no  effect  unless  a  title  should  be  imp 
mediately  perfected  in  Sizer,  to  the  undivided  half  of  the  premises  which 
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belonged  to  Haines  at  the  time  the  Goodell  judgment  ivas  docketed. 
Bowen  also  stated  that  he  never  had  any  authority  to  extend  the  time 
for  the  performance  of  the  agreement  between  Sizer  and  Miller,  and 
never  gave  Miller  to  undefstand  that  the  time  would  be  extended  for  the 
performance  of  the  agreement  beyond  the  time  mentioned  in  the  agree- 
ment. Sizer  stated  in  his  affidavit,  that  the  nineteen  months  given  to 
Miller  by  the  agreement  to  perfect  the  title  to  the  premises  therein  men- 
tionedy  &c.,  expired  on  the  14th  November,  1844,  and  thathehadnerer 
extended  the  time  limited  for  that  object. 

Defts  Counsel.  B.  Thompson,  DeJU  My. 

Plffs  Cimnsd.  S.  G.  Haven,  Plffs  My. 

Jewett,  Justice. — ^The  execution  was  irregularly  issued,  and  must  be 
set  aside.    The  ground  assumed  by  the  plaintiff  is,  that  inasmuch  as 
Miller  had  neglected  to  cause  the  title  in  fee  simple,  &c.,  to  the  two  par- 
cels of  land  described  in  the  agreement  between  them  of  the  14th  of 
April,  1843,  to  be  vested  in  Sizer  within  nineteen  months  from  that  date, 
and  to  furnish  evidence  thereof  to  the  satisfaction  of  Potter  and  Hall  that 
Sizer  was  at  liberty  at  any  time  thereafter  to  collect  the  $1000  remain- 
ing, after  the  |7000  had  been  paid,  by  an  execution  on  the  judgment 
against  all  of  the  defendants.    The  agreement  contemplated  that  Goodell 
would  assign  to  Sizer  $1000  of  his  judgment  against  Miller,  being  the 
eldest  judgment  against  him,  under  which  the  premises  described  in  the 
agreement  should  be  sold;  Sizer  should  bid  the  premises  off  at  that  sum, 
and  if  the  premises  were  not  redeemed  and  a  good  title  in  fee  simple,  free 
from  incumbrances  vested  in  Sizer  by  that  sale  or  by  any  other  convey- 
ance procured  to  him  by  Miller,  evieence  of  which  Miller  should  furnish 
to  the  satisfaction  of  Potter  and  Hall,  then  the  judgment  was,  after  the 
payment  of  the  $7000,  to  be  deemed  satisfied;  or  if  the  premises  should 
be  redeemed,  Sizer  was  to  receive  the  money  to  be  paid  in  that  way,  in 
satisfaction  of  the  remainder  of  his  judgment,  in  lieu  of  the  title  to  the 
land,  and  in  that  case  Miller  was  to  be  discharged  from  his  obligation  to 
perfect  the  title  to  the  land  in  Sizer.    It  was  no  doubt  understood  between 
the  parties,  that  fifteen  months  after  the  sale,  was  the  limit  in  which  any 
person  had  the  right  to  redeem,  and  to  give  ample  time  as  they  supposed, 
to  make  a  sale,  they  provided  nineteen  months  in  which  a  sale  was  to  be 
made,  time  for  redemption  to  expire,  and  Miller  in  the  event  that  no  re- 
demption was  made  to  cause  the  title  to  be  vested,  and  to  furnish  such 
evidence  as  should  satisfy  Potter  and  Hall  of  that  fact    But  some  mis- 
take occurred  by  which  it  became  necessary  that  two  sales  made  undei 
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the  Ooodell  judgmeBt  assigned  to  Sizer  were  set  aside  at  the  instance, 
and  with  the  assent  of  both  Miller  and  Sizer.  A  third  and  last  sale  took 
place  on  the  Ist  of  August,  1844,  at  which  Sizer  was  the  purchaser,  at 
tlOOO;  and  if  he  acquired  a  good  title  by  that  or  by  any  other  convey- 
ance, or  the  premises  should  be  redeemed,  his  judgment  by  the  agreement 
would  be  satisfied,  and  if  redeemed,  Miller  discharged  from  perfecting  the 
title  in  him.  The  time  for  redemption  expired  on  the  1st  day  of  Novem- 
ber, 1846;  until  then  it  could  not  be  known  whether  it  would  be  necessa- 
ry for  Miller  to  perfect  the  title  in  Sizer  or  not,  as  perhaps  the  sale  might 
be  redeemed.  The  acts  of  Sizer  as  well  as  the  acts  of  Miller,  show 
clearly  that  the  time  limited  to  nineteen  months  by  the  agreement  was 
extended.  Miller  was  not  in  default  in  perfecting  the  title  and  furnish- 
ing the  evidence  of  it,  until  the  time  for  redemption  had  expired;  which 
had  not  elapsed,  within  more  than  five  months  when  the  execution  was 
issued.  Notice  of  this  motion  was  given  in  June,  which  has  stood  over 
to  this  term,  by  the  consent  or  arrangement  between  the  parties. 
Motion  granted. 


Isaiah  Bangs  et  al.  vs.  EtiAS  Avert,  imp'd,  &c. 

An  exeention  issued  after  defendant's  bankrupt  discharge,  upon  a  judgment  rendered  be- 
fore the  discharge,  and  levied  upon  property  alleged  to  have  been  acquired  afterwards, 
"will  be  allowed  to  retain  its  levy,  until  an  action  can  be  brought  upon  the  judgment 
to  try  the  validity  of  the  discharge,  where  fraud  is  alleged  in  procuring  the  discharge. 

Motion  to  set  aside  Ji  fa.  and  levy,  tfc. — In  October  term,  1839,  the 
plaintiffs  recovered  a  judgment  in  this  court  against  the  defendants  for 
#7^965-45  in  an  action  of  covenant.  On  the  22d  March,  1843,  Elias 
Aveiy,  one  of  the  defendants,  was  discharged  under  the  bankrupt  law  of 
the  United  States.  In  September  last  an  execution  was  issued  on  the 
judgment,  and  levied  upon  property  alleged  by  Avery  to  have  been  ac- 
quired after  his  discharge.  The  plaintiffs  alleged  fraud  in  the  procuring 
of  Avery's  discharge. 

A.  Tabeb,  Defts  Counsel.  L.  Fabrar,  De/is  Atty. 

S-  Matthews,  Plffs  Coumel.  S.  Matthews,  Plffs  Atty. 

M-T.  Taber  for  the  defendant,  insisted  that  this  court  would  not  try  the 
question  of  the  validity  of  a  bankrupt's  discharge  upon  affidavits;  that  the 
discharge  being  the  judgment  of  a  court  of  competent  jurisdiction,  must 
be  lield  to  be  valid  until  impeached  by  a  judicial  proceeding  in  the  man- 
ner pointed  out  by  the  5th  section  of  the  bankrupt  act;  that  consequently 
jfg-beD.  the  £•  fa.  in  question  was  issued,  not  only  then,  but  up  to  this  time 
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it  must  be  taken  to  have  been  issued  without  any  judgment  to  support  it, 
the  judgment  having  been  discharged  by  the  District  Court  of  the  United 
States.  He  also  insisted  that  the  fi.  fa.  was  irregular  and  ought  to  be  set 
aside  absolutely;  that  the  only  mode  in  a  court  of  law,  of  testing  the  va- 
lidity of  a  bankrupt's  discharge,  was  by  action  on  the  judgment,  not  by 
issuing  an  irregular  and  unauthorized  execution. 

Jewett,  Justice. — ^Upon  the  authority  of  Bangs  tf  OkaU  vs.  Strong  4r 
Strongj  1  Howards  Practice  Reports^  181,  retained  the  levy  subject  to  a 
suit  to  be  brought  on  the  judgment,  as  in  the  case  cited. 


Luther  D.  Williams  vs.  Lewis  W.  Raymond. 

A  motion  to  set  aside  proceediojfs  before  a  sheriff  on  a  writ  of  inquiry  npon  the  msriti) 
can  only  be  heard  at  general  term. 

Motion  by  plaintiff'  to  set  aside  a  rule  directing  a  writ  of  enquiry  to 
issue;  the  vjrit  of  inquiry  and  all  subsequent  proceedings  by  defendant — 
This  was  an  action  of  replevin,  commenced  by  plaintiff  against  defend- 
ant: after  the  cause  was  at  issue,  and  in  March  last  it  was  discontinued 
by  stipulation  of  plaintiff's  attorney  and  consent  of  defendant's  attorney. 
In  September  last,  defendant's  attorney  entered  a  rule  in  the  common 
rule  book,  reciting  that  plaintiff's  attorney  had  given  notice  of  a  rule  for 
discontinuance  in  the  cause,  and  it  was  ordered  judgment  of  discontinu- 
ance and  that  a  writ  of  inquiry  issue  to  assess  the  damages  of  defendant 
for  the  detention  of  the  property,  replevied  by  plaintiff.  The  writ  of 
inquiry  was  subsequently  issued  and  an  inquisition  taken  by  a  sheriff's 
jury,  at  which  testimony  was  taken  on  the  part  of  the  defendant;  the 
plaintiff's  attorney  offered  evidence  on  his  part,  which  was  objected  to 
by  defendant's  attorney,  and  rejected  by  the  sheriff.  Plaintiff's  attorney 
then  offered  to  cross-examine  defendant's  witnesses  to  certain  points, 
which  was  rejected  by  the  sheriff.  The  evidence  given  on  the  inquisition 
was  set  forth  in  plaintiff's  moving  papers,  and  brought  up  in  the  arga- 
ment  upon  the  merits. 

W.  H.  Kinney,  Plffs  Counsel.  T.  T.  Looms,  Plffs  j9»y. 

N.  Hill,  Je.,  Dejis  Counsel.  E.  W.  Dodge,  Defls  jfltfy. 

Jewett,  Justice. — Denied  the  motion  with  costs,  on  the  ground  that  a 
motion  to  set  aside  proceedings  before  a  sheriff  on  a  writ  of  inquiry  upon 
the  merits,  can  only  be  heard  at  general  term. 
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Allen  CoMsrrocK  vs.  Horace  Stowell,  sheriff,  &c. 

Where  a  vait  in  replevin  is  diMontinaed,  the  plaintiff  not  being  able  to  give  the  requi- 
site sureties,  and  written  notice  of  such  discontinuance  is  served  on  the  sheriff,  from 
wlKnn  the  property  is  replevied,  and  all  costs  are  paid,  and  the  sheriff  agrees  to  accept 
the  property  back  into  his  possession ;  and  subsequently  the  sheriff  returns  all  the  exe- 
cutions nulla  bona,  under  which  he  had  levied  upon  the  replevied  property:  the  exe- 
cntion  creditors  afterwards  on  motion  for  judgment  of  discontinuance  of  the  replevin 
salt  can  not  have  a  return  of  the  property  to  the  sheriff,  and  consequently  no  right  to 
a  judgment  for  the  value:  if  they  have  been  injured  their  remedy  must  be  against  the 
sheriff. 

Motion  bf/  defendarii  for  judgment  of  discontinuance  in  replevin. — 
This  suit  was  commenced  on  or  about  9th  July,  1846,  by  the  plaintiff, 
against  the  defendant  as  sheriff  of  Washington  county,  who  had  levied 
upon  the  steamboat  ^  Francis  Saltus,"  by  virtue  of  certain  executions. 
On  or  about  the  9th  July,  1846,  defendant's  attorney  served  notice  of  re- 
tainer and  exception  to  the  bail  given  on  the  commencement  of  the  suit 
on  Plaintiff's  attorney,  and  subsequently  served  notice  of  exception  to 
the  bail  on  the  coroner  who  replevied  the  boat  On  the  26th  July,  1846, 
plaintiff's  attorney  procured  an  order  for  thirty  days  further  time  for 
sareties  to  justify;  the  time  expired  and  the  sureties  did  not  justify.  This 
motion  was  noticed  for  December  Special  Term  last,  and  ordered  to  stand 
to  the  present  term.  On  the  3d  December  last,  plaintiff's  attorney 
on  defendant's  attorney  a  notice  discontinuing  this  suit,  and  con- 
sented that  the  property  replevied,  be  returned  to  the  possession  of  P.  C. 
Hitclicock  deputy  sheriff,  in  the  same  plight  as  when  it  was  replevied; 
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being  the  steamer  '^  Francis  Saltus "  and  tackle;  protesting  however 
and  claiming  that  the  stipulation  should  never  be  any  evidence,  that  the 
plaintiff  did  not  own  the  boat    On  the  same  day  paid  to  the  deputy 
sheriff  Hitchcock  the  amount  of  defendant's  costs  of  the  suit,  including 
the  costs  of  preparation  for  this  motion,  and  took  his  receipt    Hitchcock 
stated  in  an  affidavit  he  made  for  the  motion,  that  he  never  employed  any 
person  to  defend  this  suit;  that  John  H.  Boyd  of  Whitehall,  agreed  to 
indemnify  and  save  harmless  him,  (Hitchcock,)  and  the  defendant  from 
any  costs  or  expense  in  the  suit,  and  that  he  had  not  then,  (21st  January) 
1846,)  nor  had  he  had  the  boat  **  Francis  Saltus"  in  his  possession,  or 
in  any  manner  controlled  her  since  the  commencement  of  this  suit,  yet  he 
may  have  said  that  he  would  take  the  boat  into  his  possession,  believing 
that  the  legal  effect  of  discontinuing  the  suit,  would  oblige  him  to  take 
back  the  possession  of  the  boat;  that  he  had  executions  against  Peter 
Comstock  and  others  amounting  to  upwards  of  (11,800,  at  the  time  of 
the  commencement  of  this  suit    John  H.  Boyd,  law  partner  of  David 
Wilson,  the  attorney  for  the  defendant,  stated  that  the  defendant  did  not 
employ  him  to  defend  the  suit^  that  Boyd  &  Wilson  were  employed  to 
defend  the  suit  by  the  persons  interested  in  the  executions  levied  upon 
the  boat  "  Francis  Saltus;"  that  the  defendant  had  no  interest  whatever 
in  the  suit,  nor  had  he  any  thing  to  do  in  the  managing  of  the  defence, 
but  it  was  managed  wholly  by  the  persons  interested  in  the  collection  of 
the  executions,  in  the  defendant's  hands  or  his  deputy  Hitchcock's  at  the 
time  the  boat  was  replevied.    Boyd  also  stated  he  had  been  infonofd 
and  believed  that  most  of  the  means  furnished  to  build  the  boat "  Flrancb 
Saltus,''  was  furnished  by  Peter  Comstock  the  father  of  the  plaintiff} 
that  Peter  Comstock  managed  this  suit  on  the  part  of  the  plaintiff*,  as  far 
as  he  had  any  acquaintance  with  its  progress;  that  Hitchcock  the  de- 
puty sheriff*  never  employed  him  (Boyd,)  to  defend  this  suit,  nor  was  be 
in  any  way  liable  for  the  costs  of  the  defence;  on  the  contrary  ^ 
agreed  with  Hitchcock  to  fully  indemnify  him  and  the  defendant  firoo 
all  costs,  &C.,  which  they  might  be  put  to,  or  be  made  liable  for,  in  con- 
sequence of  the  suit,  and  offered  to  furnish  good  bail  to  that  effect;  10 
which  Hitchcock  replied  his  agreement  was  sufficient     Other  affidaTits 
were  read  on  the  motion,  to  show  that  this  suit  was  not  defended  by  the 
defendant  or  his  deputy  Hitchcock,  but  was  defended   by  and  for  the 
creditors  in  the  executions  levied,  solely^    A  copy  of  a  bond  of  indemw- 
ty,  was  produced  on  the  motion,  to  show  that  Peter  Comstock  had  secor- 
ed  the  defendant  for  the  course  that  Hitchcock  his  dq>ttty  had  punocd 
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in  this  suit;  in  returning  the  executions  which  were  levied  upon  the  boat, 
without  a  sale  being  made  under  them. 

On  the  part  of  the  plaintiff,  it  appeared  from  the  affidavit  of  Peter 
Comstock  that  he  had  throughout  acted  as  the  agent  of  the  plaintiff; 
that  at  the  time  the  suit  was  commenced,  certain  executions  against  him 
( Peter  Comstock)  were  in  the  hands  of  P.  C.  Hitchcock  the  deputy  of 
defendant,  on  which  there  was  claimed  to  be  due  about  $1600,  and  no 
more.  By  virtue  of  these  executions,  the  deputy  levied  on  the  steamer 
''Francis  Saltus,"  which  never  at  anytime  belonged  to  him  (Peter  Com- 
stock), but  was  owned  by  the  plaintiff  in  this  cause.  After  the  property 
was  replevied,  he  was  unable  to  procure  the  requisite  securities  who 
would  justify  in  an  amount  required  by  statute,  and  went  to  defendant 
to  get  him  to  consent  to  take  less  amount  of  security;  which  defendant 
declined  doing,  saying  that  he  (defendant)  had  nothing  to  do  with  the 
suit  :  he  should  give  no  directions  :  it  was  his  deputy's  business;  and 
he  should  the  deputy  and  his  bail  responsible  for  any  acts  done  or  omit* 
ted,  which  should  render  him  liable.  Defendant  said  he  did  not  employ 
the  attorney  to  defend  the  suit :  it  was  done  by  his  deputy  Hitchcock, 
the  suit  having  been  brought  for  an  act  of  the  deputy. 

It  appeared  from  the  affidavits  on  the  part  of  the  plaintiff,  that  Hitch- 
cock, the  deputy  sheriff,  informed  plaintiff  ^s  counsel  when  the  steamer 
'^  Francis  Saltus"  was  replevied,  it  was  held  by  him  (Hitchcock),  by 
Tirtue  of  three  executions  :  two  in  favor  of  Henry  G.  Tisdale,  and  one 
in  favor  of  John  H.  Boyd,  and  by  no  others,  which  were  issued  on  judg«- 
ments  against  Peter  Comstock  and  others;  that  the  amount  due  upon  all 
of  the  executions  was  from  $1600  to  #2000.    Hitchcock  then  said,  that 
inasmuch  as  he  was  satisfied  that  Peter  Comstock  had  no  interest  in  the 
boat,  and  as  nobody  had  given  him  any  indemnity  for  proceeding  against 
the  boat  on  or  by  virtue  of  an  execution  in  favor  of  the  Essex  County 
Bank,  he  then  held,  issued  against  Peter  Comstock  and  others,  and  as  he 
knew  of  no  property  of  Peter  Comstock's  from  which  he  could  collect  it, 
he  should  return  it  nulla  bona/  which  last  execution  was  returned  nulla 
bofuh  on  the  11th  of  August,  1845.     Hitchcock  stated,  in  an  affidavit 
made  on  the  part  of  the  plaintiff,  that  he  had,  previous  to  the  9th  of  July 
1845^  advertised  the  boat  under  the  two  Tisdale  executions  and  the  Boyd 
execution,  by  the  directions  of  John  H.  Boyd,  Esq.,  from  whose  office 
they  were  issued.    Those  three,  together  with  the  Essex  County  Bank 
execution  issued  for  about  #10,000,  were  the  only  executions  he  then 
held  against  Peter  Comstock.    That  he  told  Boyd  he  did  not  feel  safe  to 
go   on  and  do  any  thing  further  under  the  executions,  unless  he  WBa  in- 
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demnified;  that  Boyd  did  not  give  any  indemnity;  that  he  never  adveN 
tised  the  boat  upon  the  Essex  County  Bank  execution.  He  nerer  did 
any  act  or  thing  under  the  Essex  County  Bank  execution,  so  far  as  re- 
lated to  any  levy  or  sale  thereon.  In  December  lasti  Boyd  inquired  of 
him  what  he  was  going  to  do  with  the  executions  :  he  replied  he  should 
return  them,  unless  he  was  indemnified;  to  which  Boyd  made  no  reply. 
That  shortly  after  this,  in  December  1845,  he  returned  the  executions 
nulla  bona. 

Affidavits  on  the  part  of  the  plaintiff  were  produced,  extended  in  detail, 
to  show  that  the  steamer  *' Francis  Saltus"  was  built  by  and  owned 
exclusively  by  Allen  Comstock.  It  was  also  alleged  on  the  part  of  the 
plaintiff,  that  the  whole  proceeding  of  levying  upon  the  boat,  &c.  bad 
been  instituted  by  John  H.  Boyd,  who  was  one  of  the  stockholders  of  the 
old  steamboat  company  on  Lake  Champlain,  in  order  to  break  up  and 
dispose  of  the  steamer  '^  Francis  Saltus,"  which  was  run  in  opposition 
to  the  old  line. 

C.  Stevkns,  De/is  Counsel.  D.  Wilson,  Defts  My. 

G.  Stow,  Plffs  Counsel.  J.  A.  Millard,  Plffs  AUy. 

Bronson,  Chief  Justice. — When  the  plaintiff's  sureties  failed  to  justi^, 
the  matter  was  adjusted  between  the  plaintiff  and  the  deputy  Hitchcock, 
from  whose  custody  the  property  had  been  taken  by  virtue  of  the  writ  of 
replevin.    The  plaintiff  abandoned  and  discontinued  the  suit,  paid  the 
costs,  and  surrendered  the  property  to  the  deputy;  and  the  deputy  agreed 
to  receive  it.    The  sheriff  refused  to  interfere  in  the  matter  in  any  vaj, 
leaving  all  to  the  deputy.  Neither  the  sheriff  nor  the  deputy  are  here  (or 
the  purpose  of  making  this  motion;  and  I  am  at  a  loss  to  see  what  right 
the  execution  creditors  have  to  make  it.    But  what  is  quite  decisive,  all 
of  the  executions  have  either  been  satisfied,  or  returned  ntUla  bona.  The 
sheriff  no  longer  has  any  right  to  a  return  of  the  property;  and  conse 
quently  he  has  no  right  to  a  judgment  for  the  value.     If  the  crediton 
have  been  injured,  of  which  however  there  is  no  evidence^  their  remedy 
is  against  the  sheriff.    The  proof  is,  that  the  bank  execution,  as  we&tf 
the  others,  was  returned  nulla  bona  ;  but  if  that  be  a  mistake,  I  do  ooc 
see  how  it  could  change  the  result.    That  execution  \(ra8  never  leriel 
upon  the  boat,  and  there  is  nothing  to  show  that  the  bank  was  willing  ^ 
take  the  hazard  of  selling  the  boat  as  the  property  of  Peter  Comstock. 
On  the  contrary,  Mr.  Simmons  the  attorney  said  the  bank  did  not  iotend 
to  proceed  against  the  boat  I  see  no  foundation  for  the  motion.  Motion 
denied  with  costs.  . 
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Thomas  Vermilta  ys.  Theofhilus  Beatty  and  wife,  executrix,  &c. 

A  plea  of  m  %nqyk*$  exteutor  will  be  allowed,  after  the  plea  of  the  general  iuae  haa  been 
pleaded  by  a  defendant  executor,  where  it  appean  that  the  teatator  has  not  and  never 
had  any  aaseta  within  thia  state. 

Motion  by  defendants  for  leave  to  amend  their  plea  filed,  hy  adding  to 
the  flea  of  the  general  issue,  the  plea  ofne  unques  executor.  It  appeared 
from  defendant's  papers  that  Ellen  Adair  Beatty,  the  wife  of  the  defend- 
ant Theophilus  Beatty,  was  formerly  the  wife  of  Joseph  M.  White  de- 
ceased of  the  state  of  Florida.  White  by  his  last  will  and  testament, 
appointed  Ellen  Adair  Beatty  his  sole  executrix;  she  had  the  will  duly 
proved  in  Florida,  and  letters  testamentary  were  granted  to  her  by  the 
court  in  Florida;  but  the  will  was  never  proved  and  no  letters  testament- 
ary were  ever  issued  in  the  state  of  New  York  to  the  executrix.  The 
defendants  resided  in  Florida,  and  there  were  not  and  never  had  been 
any  assets  wjthin  the  state  of  New  York  belonging  to  White.  Reasons 
were  assigned  by  the  defendants,  why  they  had  not  until  about  26th 
September  last,  communicated  to  their  counsel  at  New  York  these  facts; 
the  plea  of  the  general  issue  was  filed  on  the  9th  September  last  This 
motion  was  made  at  last  December  Special  Term,  and  denied  without 
prejudice,  not  on  the  merits. 

In  opposition  to  the  motion,  it  appeared  from  the  affidavit  of  the 
plaintiff,  that  he  had  been  informed,  and  believed  that  the  executrix  had 
not  filed  any  inventory  or  accounts  of  White's  estate,  or  of  her  proceed- 
ings as  executrix,  nor  paid  any  of  the  testators'  debts,  but  soon  after  she 
obtained  letters  testamentary  in  Florida,  she  raised  $6000  on  W'hite's. 
property  and  effects,  and  transmitted  the  amount  to  a  mercantile  firm  in 
the  city  of  New  York,  and  that  she  afterwards  came  to  the  city  of  New 
York  and  received  that  amount  of  money,  and  subsequently  expended  it 
for  her  own  use;  and  that  he  was  further  informed  and  believed  that  the 
executrix  or  her  husband  Beatty,  on  her  behalf  and  by  her  authority  had 
received  in  the  city  of  New  York  other  moneys  to  an  amount  exceeding 
the  sum  of  $4000,  being  the  proceeds  of  property  of  White. 

G.  R.  J.  BowDOiN,  Defts  Counsel,       G.  M.  Ogden,  Defb  Atty. 
A.  Tabgr,  Plffs  Counsel.  A.  S.  Garb,  Plffs  Atty. 

Bronson,  Chief  Justice. — The  oath  that  there  are  not,  and  never  have 
l>een  any  assets  within  this  state,  is  answered  by  nothing  but  information 
4MTtd  belief  what  will  be  the  effect  of  the  new  plea,  we  are  not  now  called 
ripoD  to  consider;  I  think  it  right  that  the  defendants  should  be  allowed 
to  amend  in  the  way  proposed.    Motion  granted  on  payment  of  $7  costs 
opposing. 
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William  Scott  vs.  Walter  Hunt. 

A  promiBe  or  agreement  to  accept  a  less  sum  in  satisfaction  of  a  greater  one,  without  i 
release,  is  void  for  the  want  of  consideration.     (Seymour  vg,  ilftn/«fii,  17  M«,  169. 

Motion  by  defendant  to  vacate  judgment  and  execution^  or  for  an  or^ 
der  declaring  the  judgment  satisfied.-'^The  plaintiff  recovered  a  judgment 
against  the  defendant,  in  June,  1846,  for  |2,324*79  damages,  and  |40'- 
92  costs,  by  default.    The  recovery  against  the  defendant  Vas  had  as 
guarantor  of  a  certain  written  agreement  made  between  one  Amos  Hunt 
and  the  plaintiff,  of  which  the  defendant  was  the  guarantor  for  the  faith- 
ful performance  on  the  part  of  Amos  Hunt.    Execution  was  issued  in 
September  last.  It  appeared  from  defendant's  papers,  that  after  the  rendi- 
tion of  the  judgment,  and  in  September  last,  an  interview  took  place  be- 
tween the  plaintiff  and  defendant,  and  Amos  Hunt,  for  the  purpose  of  a 
compromise,  and  the  plaintiff  agreed  to  receive  from  the  defendant,  Ihe 
advances  he  had  made  on  the  contract,  costs  and  interest,  in  full  satisfac- 
tion of  the  judgment,  provided  the  defendant  would  pay  the  same  in  a 
specified  time  and  manner.    The  affidavit  of  Amos  Hunt  stated  that  all 
the  moneys  advanced  by  the  plaintiff,  upon  the  original  contract,  was 
1 1,004;  he  also  stated  that  the  defendant  had  paid  to  the  plaintiff,  in 
pursuance  of  and  according  to  their  agreement  of  compromise,  payments 
which  amounted  in  the  aggregate,  to  a  sum  exceeding  the  advances,  costs 
and  interest,  to  wit:  $1,000  in  cash,  pair  of  horses  which  were  agreed 
upon  at  $200,  and  paid  the  costs  of  plaintiff's  attorney  and  sheriff's 
fees,  for  all  of  which  payments  receipts  were  produced.     On  appUcation 
by  defendant  for  a  discharge  of  the  judgment,  the  plaintiff  claimed  there 
was  $700  still  due  him. 

On  the  part  of  the  plaintiff,  it  appeared  from  his  account  stated,  that 
he  had  charged  the  defendant,  cash  as  advanced  at  different  times  with 
interest,  $2,006-32,  and  had  given  defendant  credit  for  $  1,200,  as  sUted 
by  defendant's  papers,  leaving  a  balance  due  plaintiff,  of  $806*32  ',  in 
the  amount  charged  to  defendant,  was  an  item  of  $500,  for  the  commis- 
sion of  plaintiff's  agent,  who  made  the  agreement  on  the  part  of  plaint- 
iff, and  attended  to  the  business  for  the  plaintiff,  and  $40  costs  paid  bj 
plaintiff.    Plaintiff  stated  that  the  account  rendered  was  correct,  and  that 
the  amount  to  be  paid  on  the  compromise,  had  not  at  the  time  of  entering 
into  it,  been  determined  ;  he  always  insisted,  when  talking  the  matter 
over  with  the  defendant  and  Amos  Hunt,  that  he  must  be  paid  the  ad- 
vances made  and  to  be  made  by  him,  the  interest  thereon^  the  expenses 
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he  bad  been  put  to,  and  the  expenses  he  'would  baye  to  pay,  which  in- 
cluded the  commissions  of  his  agent. 

A.  L.  Linn,  Defls  Counsel.  A.  L.  Linn,  Befits  Atty, 

N.  Hill  Jr.,  Plffs  Counsel.  C.  S.  Grinnell,  Pfffs  Atty. 

Bronson,  Chief  Justice. — The  plaintiff  recovered  $2,3524*79,  besides 
costs;  and  it  is  not  alleged  that  he  recovered  more  than  was  justly  due. 
There  vrould  be  no  use  therefore  in  allowing  the  defendant  to  plead  and 
have  a  trial.  He  relies  on  a  promise  by  the  plaintiff,  to  accept  less  than 
the  amount  recovered  in  satisfaction  of  the  debt;  and  having  paid  f  1,- 
200  and  the  costs,  insists  that  he  has  performed  the  agreement.  The 
plaintiff  is  still  willing  to  abide  by  the  promise,  but  insists  that  according 
to  its  terms,  the  sum  of  f  700  remains  due  him.  And  so  the  parties  are 
at  issue  in  their  papers  as  to  how  much  was  to  be  paid.  If  the  defendant 
could  prevail  on  the  question  of  fact,  he  is  then  met  by  the  difficulty  that 
a  promise  or  agreement  to  accept  a  less  sum  in  satisfaction  of  a  greater 
one,  without  a  release,  is  void  for  the  want  of  consideration.  {Seymour 
vs.  MirUurny  17  John,^  169.)  All  we  can  do  for  the  defendant  is  to  direct 
satbfaction  of  the  judgment,  to  be  acknowledged  on  payment  of  the  sum 
of  ^00,  which  the  plaintiff  still  offers  to  accept. 

Rule  accordingly. 


The  People  ex  rel.  Daniel  Griffin  vs.  The  Judges  of  the  court  of 

COMMON  PLEAS  OF  THE  CoUNTT  OF  JeFFBRSQN. 

Tills  court  will  not  interfere  by  mandarans  to  control  the  practice  and  judgments  of 
other  courts.    They  have  no  such  jurisdiction. 

Motion  on  notice  by  relator  for  a  mandamus  to  require  the  Judges  to 
^yacaie  an  order  requiring  relator  to  file  security  for  costs  in  a  cause.^^ 
Xbis  vf^as  a  motion  for  a  mandamus  to  compel  the  court  of  common  pleas 
of  Jefferson  county  to  vacate  an  order  made  by  them  requiring  the  relator 
to  file  security  for  costs,  in  a  suit  commenced  by  him  in  a  justice's  court, 
and  appealed  by  the  defendant  to  the  court  of  common  pleas  of  Jefferson 
county.    That  court  have  adopted  a  general  rule,  requiring  a  party  when 
plaintiff,  in  cases  of  certiorari  and  appeal  in  the  court  below,  if  a  non- 
resident of  the  county,  to  file  security  for  costs.     In  this  case  GrijBSn  sued 
Jng'sdls  in  justice's  court  and  obtained  judgment;  Ingalls  appealed,  and 
tb^n  obtained  an  order  to  compel  Griffin  to  file  security  for  costs.    The 
affidavit  showed  that  the  granting  of  the  order  was  opposed  upon  the 
ground  that  the  court  of  common  pleas  had  no  authority  to  require  seciH 
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rity  for  costs  to  be  filed  in  cases  of  appeal.  It  was  insisted  by  relator's 
counsel,  tbat  the  common  pleas  have  power  to  hear  and  determine  appeals 
from  justices'  courts,  in  the  cases  and  in  the  manner  prescribed  by  law. 
2  R.  S.,  135,  §  2,  2d  ed.,  art.  11,  p.  186,  treats ''  of  appeals  to  the  court 
of  common  pleas,''  of  cases  when  appeals  may  be  brought,  and  the 
manner  of  hearing  and  determining  them ;  but  there  was  no  authority 
conferred  by  these  provisions  upon  the  courts  of  common  pleas  to  require 
security  for  costs  to  be  filed.  There  was  no  power  or  authority  con- 
ferred by  law  upon  the  common  pleas  to  adopt  the  general  rule  they 
have  made  in  this  case,  and  any  order  made  under  it,  requiring  a  plaintiff 
appellee  to  file  security  must  be  void.  It  was  an  act  of  legislation  by 
the  court 

^  M.  T.  Retnolds,  Relators  Counsel.  A.  Ford,  Relators  My. 

J).  BuBWELL,  Defls  CounseL  J.  F.  Stasbucx,  DeJU  My* 

Bbonson,  Chief  Justice. — This  case  comes  within  the  settled  principle 
that  this  court  will  not  interfere  by  mandamus  to  control  the  practice 
or  judgments  of  other  courts.  We  have  no  such  jurisdiction.  Motion 
denied. 


The  People  ex  rel.  Abrabam  D.  Van  Valkenbttboh  vs.  Abel  Sags  et  iL 

Com'rs  of  Highways,  &c. 

A  ruU  entered,  drmntins  an  alternative  mandamoi,  maj  properly  be  entitled  in  the  eaoie. 
jffidavita  upon  which  an  application  for  an  alternative  manaamos  ia  foonded,  ibow 
4Me  be  entitled. 

Motion  by  defendants  to  quash  an  alternative  mandamus,  and  the  rde 
granting  it. — ^This  motion  was  made  to  vacate  the  rule  authorizing  a  mas* 
damus  to  issue,  entered  on  the  11th  December  last,  and  also  to  quaskor 
supersede  the  writ,  on  the  ground  that  the  rule  was  improperly  entitled, 
and  was  unauthorized  by  the  court  The  rule  was  entered  entided  » 
above.  It  was  insisted  by  defendant's  counsel  on  the  argument,  tbtt  t 
rule  for  a  mandamus  could  not  properly  be  entitled  in  the  cause;  the  enti- 
tling should  have  been,  "  In  the  matter  of  &c.,  for  a  mandamus,  fcc** 

The  CmEF  Justice  held  that  the  rule  was  properly  entitled  ;  he  aH 
the  (affidavits  for  an  application  for  a  mandamus  should  not  be  entitled  at 
all,  but  after  the  order  was  granted  by  the  court,  the  rule  might  properl; 
be  entitled  in  the  suit  The  defendants'  counsel  urged  on  the  merits,  tbat 
the  rule  was  entered  for  more  than  was  granted  by  the  court. 
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J.  EL  RbtnolbS}  Defis  Counsel.  Wm.  H.  Tobsy,  Defts  AUy. 

John  Koon,  Rdator^s  Ccnmsel.  John  Koon,  Relator^ s  JtUy. 

Bronson,  Chief  Justice. — The  affidayits  are  conflicting  as  to  what  was 
said  at  the  time  the  mandamus  was  ordered;  and  on  looking  at  the  whole 
case,  I  see  no  sufficient  ground  for  granting  the  motion. 

Motion  denied. 


The  People  ex  rel.  Mart  Manlet  vs.  Jabies  Manlet. 

A  motion  for  a  haUa»  corpus  for  the  purpose  of  awarding  the  custody  and  care  of  children 
to  one  parent,  ia  adilreiaed  to  the  discretion  of  the  court.  (8  22.  8,^  148,  ^  1 — 8  /  Th$ 
PwpU  V9,  Cksgaraf^  18  Wend,^  637.)  A  full  ditcloflure  of  all  the  fticts  and  circnm* 
stanoee  in  relation  to  the  ability  of  both  parents  will  be  required,  before  allowing  tha 
writ  to  bring  the  children  into  court. 

Motion  by  Mary  Manley/br  a  writ  of  habeas  corpus. — ^The  petition  of 
Mary  Manley  showed  that  sl^e  was  the  wife  of  James  Manley  ;  she  and 
her  husband  were  living  in  a  state  of  separation  without  being  divorced; 
she  was  married  to  him  many  years  since;  there  were  two  minor  child- 
ren of  such  marriage  living,  to  Vfit :  Beza  Manley,  aged  12  years,  and 
John  Manley,  aged  4  years;  her  husband  left  her  in  the  fall  of  1843, 
and  took  the  two  children  and  a  maid  servant  who  lived  with  them,  and 
most  of  the  furniture  and  property  in  the  house;  from  that  time  she  had 
not  seen  or  directly  heard  from  him;  she  was  informed  that  her  husband 
•was  then  living  with  the  maid  servant,  as  his  wife,  who  had  had  one 
child  by  him;  that  her  two  children  were  living  with  them,  and  they  re- 
ceived much  severe  and  cruel  treatment  from  the  maid  servant;  that  they 
-were  exposed  to  injury  from  the  examples  of  vice  constantly  before  th*em 
tbe  children  desired  to  return  to  their  mother^  and  she  was  exceedingly 
anxious  to  have  them  under  her  care  and  provide  for  their  wants,  and 
furnish  them  with  support  and  education.    She  therefore  prayed  that  the 
-vrrit  of  habeas  corpus  provided  by  statute  in  such  cases,  might  be  issued, 
directing  that  the  children  might  be  brought  into  this  court,  that  the 
matters  might  be  examined,  and  that  the  care  and  custody  of  the  child- 
ren might  be  awarded  to  her. 

J.  A.  Spenceb,  Counsel.  0.  S.  Williams,  JlUy. 

SBOitaoN,  Chief  Justice. — ^The  motion  is  addreseed  to  the  discretion  of 
tbe  court;  2  R.  5.,  148,  §  1—3;  The  People  vs.  Chegaiay,  18  Wend.^ 
037,)  and  the  case  ought  to  be  more  fully  stated.  We  ought  to  know 
soxxft^thii^  about  the  ability  of  the  mother  to  proyide  for  the  children; 
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and  also  about  the  pecuniary  condition  of  the  father.  It  is  quite  possible 
that  the  father  would  not  be  able  to  obey  the  writ,  by  bringing  the  child- 
ren into  court,  should  the  motion  be  granted;  and  it  is  also  possible  that 
the  mother  could  not  provide  for  the  maintenance  and  education  of  the 
children,  should  they  be  committed  to  her  charge.  We  must  have  a 
more  full  statement  of  facts.    Motion  denied. 


Henby  F.  Mabbett  and  Wm.  Mulligan  vs.  Wm.  A.  Kellt  and 

John  C.  Kellt. 

Where  a  judgment  is  entered  for  the  penalty  in  a  haH  bond  snit,  the  damagei  ihoold  be 

anewed  in  the  original  action,    (2  R,  S.,  358,  f  12—14.) 
If  the  damages  are  assessed  in  the  hail  hond  suit,  it  is  a  void  proceeding,  of  "whichtlii 

defendant  in  the  hail  bond  suit  is  not  affected,  unless  txttmtion  is  ittutd  ibr  the  toi^ 

ges  assessed. 
Taxing  costs  without  notice,  is  a  ground  for  asking  a  re-tazation  ;  but  not  for  setting 

aside  the  judgment. 

Motion  by  defendant  Wm,  A.  Kelly  ^  to  set  aside  the  writ  ofinqdfyi 
judgment  record  and  other  subsequent  proceedings  in  this  cause/or  irreg' 
tdarity. — This  suit  was  commenced  upon  a  bail  bond  executed  by  the 
defendants  to  H.  Wetherby,  Esq.,  sberiff  of  Onondaga,  in  the  penalty  of 
1 1,000,  conditioned  that  John  C.  Kelly  should  appear  in  an  action  of 
trover  commenced  by  the  plaintiffs  against  John  C.  Kelly,  by  capias  is- 
sued out  of  the  court  of  common  pleas  of  Onondaga,  by  putting  in  special 
bail  in  twenty  days  after  the  return  day  of  the  writ,  &c.     The  defendants 
appeared  in  this  action  and  demurred   to   the  declaration,  and  judg- 
ment was  rendered  in  favor  of  the  plaintiffs  on  the  demurrer  as  fri- 
volous, at  the  last  October  term  of  this  court     On  the  7th  November  last, 
a  writ  of  inquiry  of  plaintiff's  damages  was  executed  on  notice  to  de- 
fendants' attorneys  in  this  suit.     On  the  24th  November  writ  of  inquiry 
was  filed,  and  on  the  29th  November  judgment  was  perfected.    The  pa- 
pers for  the  motion  stated  that  no  declaration  had  been  JUed  in  the  origi- 
nal action^  that  the  writ  of  inquiry  was  in  the  suit  on  the  bail  bond;  also 
that  no  notice  of  taxation  of  costs  was  served.    One  of  defendants'  at- 
torneys stated  that  he  appeared  on  the  execution  of  the  writ  of  inquiry 
solely,  for  the  purpose  of  objecting  to  the  regularity  of  the  proceedings  \ 
that  he  objected  to  plaintiffs'  proceedings  as  irregular;  that  he  did  not 
appear  for  the  purpose  of  cross-examining  plaintiffs'  witnesses,  although 
he  asked  some  questions  of  one  of  the  witnesses.     Plaintiffs'  papers  stated 
that  one  of  defendants'  attorneys  did  appear  and  cross-exaoiine  a  vit- 
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ness*  Defendant  moved  on  the  ground  that  the  writ  of  inquiry  should 
have  been  issued  in  the  original  action  in  the  Onondaga  common  pleas; 
also  on  the  ground  that  damages  could  not  be  assessed,  until  a  declara- 
tion had  been  filed  in  the  original  action  in  the  common  pleas,  and  on 
the  ground  that  no  notice  of  taxation  of  costs  had  ever  been  given  in  the 
cause. 

Plaintiff  claimed  that  the  judgment  entered  for  the  penalty  on  the  de- 
murrer as  frivolous,  was  regular;  plaintiff  had  a  right  to  enter  up  that 
judgment  when  it  was  rendered,  before  any  damages  were  assessed;  that 
the  writ  of  inquiry  should  have  been  executed  in  the  original  action,  but 
it  was  a  mere  irregtUariti/y  which  it  was  insisted,  defendant  had  waived 
by  appearing  and  cross-examining  a  witness.  If  the  writ  of  inquiry  was 
*a  nvllUyy  then  there  was  no  necessity  to  move  to  set  it  aside,  until  an 
execution  had  been  issued  for  the  damages  found  by  it  But  no  execution 
had  been  issued.  The  plaintiff  might  yet  file  his  declaration  and  assess 
damages  in  the  original  action.  As  to  the  notice  of  taxation  of  costs,  it 
was  insisted  it  was  not  a  ground  for  disturbing  the  judgment,  but  only 
for  a  motion  for  retaxation,  which  the  defendants  did  not  ask. 

Mr.  CoMSTOcK,  Defls  Counsel.  Noxon  &  Co.,  Dejts  Attys. 

A.  Tabeb,  Plffs  Counsel.  Foebes  &  Sheldon,  Plffs  Attys. 

BaoNsoN,  Chief  Justice. — ^Judgment  has  been  properly  entered  on  the 
bail  bond  for  the  penalty.  But  the  plaintiffs  have  made  a  mistake  in  ex- 
ecuting a  writ  of  inquiry  of  damages  in  the  bail  bond  action.  (2  R.  S., 
358,  §  12-14.)  But  this  void  proceeding  has  not  injured  the  defendants. 
The  plaintiff  have  not  acted  upon  it;  no  execution  has  been  issued  on 
the  judgment  Before  that  is  done  the  plaintiff  will  probably  assess 
damages  in  the  original  action.  If  they  do  not,  it  will  be  time  enough 
thea  to  move.  At  present,  there  is  no  irregularity  which  has  injured  or 
can  affect  the  defendants. 

Taxing  costs  without  notice,  is  a  ground  for  asking  a  retaxation;  but 
not  for  setting  aside  the  judgment    Motion  denied  with  costs. 


In  the  matter  of  Minabd  S.  Thbeiwee  vs.  Eugene  Eeteltas. 

Xn  an  aAdavit  made  for  a  dispoMeitory  sammoni  to  remove  a  tenant  under  the  itatate: 
it  'W^s  held,  that  the  landlord  detcrihing  himeelf  "  as  trustee  of  the  estate  of  A.  B., 
deceased,"  that  he  *'  now  owns  said  premises  and  holds  said  lease  as  sole  tmstee  of 
said  estate,**  was  a  sufficient  description  as  landlord  of  the  premises. 

Motion  ex  parte  on  behalf  of  Thresher  for  a  certiorari. — ^It  appeared 
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that  Thresher  had  been  dispossessed  of  certain  premises  in  the  city  of 
New  York,  by  proceedings  under  a  summons  issued  by  Wm.  G.  Sterling, 
Esq.,  an  assistant  justice  of  the  city  of  New  York,  upon  an  affidavit  made 
by  Keteltas.    It  was  stated  as  a  ground  for  the  certiorari,  that  the  affida- 
yit  produced  before  the  assistant  justice,  did  not  show  sufficiently  that 
Keteltas  was  landlord  of  the  premises.    The  affidavit  made  by  Keteltas 
before  the  justice,  stated  that  part  in  relation  to  his  being  landlord,  as 
follows:  "  being  duly  sworn  says  that  Minard  S.  Thresher,  as  tenant,  is 
justly  indebted  unto  deponent,  as  trustee  of  the  estate  of  John  Gafdmer, 
deceased,  in  the  sum  of,  &c.;"  **  that  deponent  and  one  Thomas  S.  Mc- 
Carty,  as  trustees  of  the  estate  of  John  Gardner  deceased,  (without  how- 
ever being  described  as  such  in  the  agreement,)  on  the  23d  day  of  Nov.,. 
1836,  leased  said  premises  to  John  H.  Gardner,  for  the  term  of  nine 
years,  from  May  1st,  1837;  that  said  McCarty  has  since  deceased,  and 
deponent  now  oums  said  premises  and  holds  said  lease  as  sole  trusi^  of 
said  estate,*^  Sfc. 

R.  N.  Morrison,  Counsel.  R.  N.  Morribom,  Atty. 

Bronson,  Chief  Justice. — ^It  sufficiently  appears  from  the  affidavit,  that 
Keteltas  was  the  landlord.    Motion  for  certiorari  denied. 


David  F.  Barstow  vs.  Jctlius  C.  Tuorne  and  Isaac  H.  Storm. 

Where  an  onder  efaeriff  levied  apon  and  aold  defendante'  personal  property  upon  a;ii«Mr 
jadgnient  execution,  and  ievy,  and  paid  over  the  money  collected  upon  the  ezecatwB 
to  plaintiff's  attorney,  disregarding  a  prior  judgment  execution  and  Uvy  by  a  depot/ 
sheriff,  as  intended  to  hinder  and  delay  other  creditors;  it  was  held  on  motion  Vj 
plaintiff  in  the  oldest  judgment  and  levy,  to  compel  the  sheriff  to  pay  over  the  amoast 
he  had  collected  on  the  oldest  execution;  that  the  plaintiff  had  his  remedy  agaiait  thi 
sheriff  if  he  had  been  injured;  and  the  motion  was  denied  with  costs. 

Motion  by  plaintiff^  thai  the  sheriff^  of  Oneida  return  the  execution  ia 
this  cause,  and  pay  over  to  the  pkiniiff^s  attorney  the  whole  amowd  tf 
numey  made  from  the  sale  of  defendants'  property. — ^An  execution  was 
issued  in  this  cause  and  put  into  the  hands  of  Lent^  deputy  of  the  sheriiT 
of  Oneida,  on  the  31st  of  December,  1844,  for  1 1,18 1-05  and  interest 
from  10th  February,  1844.  On  the  18th  February,  1845,  the  depotj 
Lent  took  an  inventory  of  the  personal  property  of  the  defendants  on 
which  he  levied,  consisting  of  dry  goods,  crockery,  hard-ware,  fcc^ 
being  the  remnant  of  a  store  of  goods.  Lent  took  a  receipt  from  a 
responsible  freeholder  for  the  delivery  of  the  property.  Lo&t  advertised 
the  property  for  sale  on  the  28th  February,  to  be  sold   on  the  6tb 
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March,  at  10  o'clock  A.  M.,  at  the  store  of  defendants.  Plaintiff's  attor- 
ney  consented  to  an  adjournment  of  the  sale  to  the  17th  March,  for  the 
reason  that  the  defendants  alleged  that  they  expected  a  man  from  Penn* 
sjlyania  within  a  short  time,  to  let  them  have  funds  to  pay  off  t^  judg- 
ment. On  the  17th  March  defendants  again  desired  a  postponement,  as 
the  individual  from  Pennsylvania  had  not  arrived;  it  was  stated  by  them, 
that  a  letter  had  been  received  from  him,  that  he  expected  to  be  there 
in  a  short  time.  Plaintiff's  attorney  consented  that  the  sale  might  be 
postponed  to  the  7th  April;  defendants  stated  that  if  the  individual  did 
not  arrive  within  a  week,  one  of  them  would  go  there  in  order  to  obtain 
the  money.  The  deputy  Lent  stated  that  the  amount  of  goods  levied 
upon,  were  not  near  sufficient  to  satisfy  the  execution.  About  the  1st  of 
April  John  S.  Ray  under  sheriff  of  Oneida,  informed  Lent,  that  he  (Ray) 
had  levied  upon  the  same  goods  which  Lent  had  previously  levied  upon, 
and  had  advertised  to  sell  on  the  5th  of  April.  Lent  informed  Ray  he 
had  previously  levied,  and  was  to  sell  on  the  7th  April.  On  the  5th  of 
April  Ray  sold  the  goods  levied  upon  by  Lent,  Lent  being  present  and 
forbidding  the  sale.  It  was  alleged  in  plaintiff's  papers,  that  the  sale  of 
the  property  was  postponed,  solely  for  the  reasons  stated,  with  an  expect* 
alien  that  defendants  would  realize  the  money  and  pay  the  judgment, 
without  a  sale  of  their  property,  and  was  not  done  to  hinder  or  delay 
creditors. 

It  appeared  from  the  papers  in  opposition  to  the  motion,  that  on  the 

fith  of  February,  1845,  an  execution  was  issued  out  of  this  court  on  m 

judgment  rendered  on  the  4th  January,  1845,  in  favor  of  Isaac  T.  Storm, 

Charles  Storm  and  Isaac  I.  Cooper,  plaintifls,  against  the  defendants  in 

this  cause,  for  the  sum  of  1241-45,  and  delivered  to  Ray,  under  sheriff  of 

Oneida,  who  in  March  levied  on  all  the  property  of  defendants  he  could 

find,  including  the  remnant  of  a  store  of  goods.    On  the  5th  of  April 

following,  he  sold  the  property  and  received  on  such  sale  f  115^47, 

besides  expenses,  which  amount  he  paid  over  to  plaintiff's  attorney  in 

the  execution  received  by  him  \  the  amount  was  endorsed  on  the  exieeution 

and  the  execution  was  returned  and  filed.    Ray  denied  that  Johnson, 

plaintiff's  attorney  in  this  cause,  ever  requested  him  to  pay  over  the 

money  he  had  received  upon  the  execution  in  this  cause,  before  he  had 

paid  it  over  as  stated. 

Ray  also  stated,  that  the  defendants,  from  the  winter  of  1844  up  to 
the*  time  of  the  sale,  were  engaged  in  the  mercantile  busmess,  at  Annt- 
Tille^  in  the  county  of  Oneida,  and  during  the  spring,  summer  and  ftll  of 
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1844,  they  had  a  large  amount  of  goods,  and  during  all  that  time  be 
was  informed  and  believed  defendants  had  no  other  property  liable  to 
execution,  except  such  as  was  in  and  about  their  store;  also  that  during 
all  of  the  year  1844,  and  up  to  the  time  he  levied  on  tbe  goods  of 
defendants,  they  were  engaged  in  carrying  on  their  store  and  disposing 
of  their  goods  and  property  like  other  merchants  as  sole  and  exclusive 
owners  thereof,  without  any  apparent  hindrance  or  molestation  whatever; 
that  during  the  summer  and  fall  of  1844,  he  had  other  executions  against 
the  defendants,  that  when  he  went  to  collect  them,  he  was  always  met 
by  to  execution  issued  in  this  case  by  B.  P.  Johnson,  attorney,  and  tbe 
claim  that  such  execution  was  the  first  lien  on  the  property  of  the  defend- 
ants, and  that  it  was  large  enough  to  consume  all  their  property. 

Kay  further  stated  that  it  appeared  from  the  law  register  of  B.  P. 
Johnson,  Esq.,  that  on  the  18lh  March,  1844,  an  execution  was  issued 
in  this  cause  and  delivered  to  M.  L.  Kenyon,  a  deputy  sheriff,  and  that 
again  in  the  month  of  August,  another  execution  was  issued  and  delivered 
to  Kenyon,  the  first  one  having  been  returned  as  stated  in  the  register. 
Ray  stated  that  when  he  received  the  execution  as  stated  by  him,  the 
defendants  had  disposed  of  nearly  all  of  their  property,  and  it  was  sliU 
claimed  by  defendants  that  Ray  could  not  take  the  property,  because  it 
was  subject  to  an  execution  in  this  cause;  still  he  thought  executions  in 
this  cause  had  been  used  long  enough  to  keep  off  other  creditors,  and  be 
went  on  and  levied  and  sold. 

Ray  also  stated  that  after  he  had  levied.  Lent,  the  deputy  sheriff, 
showed  him  the  execution  in  this  cause,  (issued  by  Johnson  on  the  31st 
Dec,  1845,)  in  presence  of  0.  B.  Matteson,  and  upon  inspection  of  it,  it 
plainly  appeared  that  the  teste  of  the  execution  had  been  altered,  by 
striking  out  tbe  words  ^'  Academy  in  Utica,  the  first  Monday  in  Jul;,^' 
and  inserting  in  their  stead,  the  words  ^^  2d  Monday  in  October,  at  the 
Court  House  in  the  city  of  Rochester,"  and  that  Lent  informed  him  and 
Matteson,  that  after  he  (Ray)  had  levied  upon  defendants'   property, 
Johnson  called  on  Lent  and  took  the  execution  and  altered  it  in  teste 
thereof  as  stated;  and  that  Lent  informed  them  he  would  swear  to  tbe 
fact  if  necessary.    Lent  had  since  left  this  part  of  the  country,  and  his 
affidavit  could  not  be  procured.     Ray  also  stated  that  he  had  seen  John- 
son's law  register,  in  which  this  cause  was  entered,  that  from  the  entries 
therein,  it  appeared  that  the  execution  which  was  delivered  to  Lent  had 
been  altered    Ray  also  stated  that  he  had  made  search,  and  the  execu- 
tion in  this  cause  could  not  be  found  returned.    The  facts  stated  by  Ray 
were  substantially  corroborated  by  other  affidavits. 
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Jambs  EswAKDe,  Plffs  Counsel.     B.  P.  Johnson,  Plffs  AUy. 

C.  H.  DooLiTTLE.  Counsel  apposed,  Matteson  &  Doolittle,  .^Uys  opposed. 

Bronson,  Chief  Justice. — On  looking  into  the  papers  I  am  confirmed 
in  what  was  said  on  the  argument  The  sheriff  has  paid  over  the  money 
on  the  junior  execution,  and  the  plaintiff  Barstow  if  he  has  been  injured, 
has  a  complete  remedy  by  action;  he  can  sue  for  the  money,  or  rule  the 
sheriff  to  return  his  execution,  and  then  sue  for  a  fake  return. 

Motion  denied  with  f  7  costs. 


Lewis  Keefeb  defendant  in  error  vs.  Henby  L  Keeper  plaintiff  in  error. 

A  qneition  of  the  statute  of  limitationf  to  a  writ  of  error  can  be  taken  advantage  of  only 
by  plea.     (11  Wend,^  522.) 

Wkethex  a  bill  of  exceptions  has  been  signed  by  enough  judges,  is  a  question  which 
does  not  arise  on  motion.  If  there  is  not  a  legal  bill  of  exceptions,  the  plaintiff  in  er- 
ror can  only  rely  upon  errors  in  the  judgment  record. 

Where  a  defendant  in  error  moves  to  set  aside  a  writ  of  error  and  bill  of  exceptions  for 
irregularity,  in  not  noticing  the  bill  of  exceptions  for  settlement  within  the  time 
required  by  the  rules  of  court,  he  will  be  defeated;  where  the  plaintiff  in  error  shows 
that  the  attorney  for  defendant  in  error  consented  or  did  not  object  to  go  before  a 
judge  for  settlement,  after  the  time  had  expired. 

Motion  by  defendant  in  error  to  set  aside  torit  of  error,  hill  of  except 
tions  and  suhsequerU  proceedings  in  this  cause  for  irregtdarity.^On  the 
part  of  the  defendant  in  error,  it  appeared  that  this  cause  originated  in  a 
justice's  court,  commenced  by  Lewis  Keefer  against  Henry  I.  Keefer; 
Lewis  Keefer  obtained  judgment  over  $25.     Henry  L  Keefer  appealed 
to  the  Dutchess  Common  Pleas.    On  the  26th  September,  1843,  the 
cause  having  been  brought  on  for  trial,  the  court  non-suited  the  plaintiff 
Lewis  Keefer,  and  a  rule  for  judgment  of  non-suit  was  then  entered.     On 
the  23d  November,  1843,  the  attorney  for  Lewis  Keefer  served  upon  the 
attorney  for  Henry  L  Keefer,  a  copy  bill  of  exceptions  in  the  cause;  a 
written  stipulation  having  been  given,  giving  sixty  days  to  serve  the  ex- 
ceptions, and  sixty  days  was  also  given  to  propose  amendments  to  the 
bill;  i^ithin  sixty  days  amendments  were  prepared,  and  on  the  18th  Jan., 
1844,  were  served  on  A.  L.  Pinney,  Esq.,  attorney  for  Lewis  Keefer,  by 
leaving  them  with  his  wife  at  his  place  of  residence,  he  being  then  ab- 
sent from  home  and  no  one  being  in  his  office;  another  copy  amendments 
were  enclosed  and  addressed  to  A.  L.  Pinney,  Esq.,  at  Albany,  and  post- 
age paid,  where  A.  L.  Pinney  was  residing  during  that  winter.    On  the 
jJSth  July,  1846,  a  notice  was  served  by  Pinney  on  W.  Eno,  attorney  for 


68  New  York  Supreme  Court  [Feb., 

Heniy  L  Keefer,  that  the  bill  of  exceptions  would  be  setded  before 
Judge  IVood  worth,  before  whom  the  cause  was  tried  on  the  4th  of  Aug., 
1846.  On  the  4th  of  June,  1845,  the  record  of  judgment  in  the  caose 
was  filed  in  the  Dutchess  county  clerk's  oflice.  On  the  15th  October, 
1845,  Pinney  seryed  notice  on  Eno,  that  a  writ  of  error  had  been  brought 
to  remove  the  judgment  and  proceedings  into  this  court;  which  writ  was 
tested  in  July,  and  returnable  in  October,  1845;  also  at  the  same  tim^ 
notice  of  bail,  &c.,  were  served.  On  the  IStfa  December,  1845,  the  writ 
of  error  and  return  were  filed. 

Eno,  attorney  for  defendant  in  error,  alleged  that  the  bill  of  exceptions 
was  settled  under  the  rules  of  the  Dutchess  Common  Pleas,  according  to 
the  amendment  served,  which  provided,  that  if  the  party  omitted  within 
four  days  thereafter,  to  notify  an  appearance  before  the  judge,  after  the 
other  party  had  proposed  amendments,  the  opposite  party  should  be 
deemed  to  have  agreed  to  the  amendments  as  proposed.    He  also  alleged 
he  had  not  directly  or  indirectly  consented  that  the  time  for  settling  the 
bill  of  exceptions  should  be  any  different  from  that  prescribed  by  the 
rules  of  the  court,  or  that  any  notice  of  appearance  before  the  judge  to 
settle  the  same,  should  be  waived;  that  he  did  not  attend  before  Judge 
AVoodworth  at  the  time  noticed,  nor  any  other  time  to  settle  the  bill  of 
exceptions,  and  had*  never  agreed  to  settle  it  before  Judge  Woodworth. 
He  «lso  alleged  that  the  amendments  served,  were  not  allowed  and  in- 
corporated in  the  bill  of  exceptions,  except  one  amendment,  the  most 
material  being  omitted.    Defendant  in  error  made  the  following  points; 

1st.  The  writ  of  error  was  not  brought  in  the  two  years  prescribed  by 
the  statute;  2  R.  S..  493,  §  21;  11  Wend.,  522;  and  insisted  it  was  not 
brought,  till  perfected  and  filed  in  the  clerk's  oflBce. 

2d.  The  bill  of  exceptions  was  irregular  in  being  signed  by  only  one 
judge;  13  John,,  321,  remedy,  to  set  aside  on  motion;  10  Wend.,  25i, 

3d.  The  bill  of  exceptions  was  made  wrong,  the  amendments  shooU 
have  been  adopted;  Rule  20,  Dutchess  common  pleas. 

4th.  The  certificate  of  the  judge,  was  before  record  filed;  Sess.  Lawf' 
1836, 794. 

It  appeared  on  the  part  of  the  plaintiff  in  error,  that  Pinney  informed 
Eno,  about  the  time  the  bill  of  exceptions  was  served,  that  he  had  1^ 
his  papers  and  the  charge  of  this  cause  in  the  hands  of  Walter  Reynolds^ 
Esq.,  (Reynolds  and  Eno  residing  at  the  same  place,)  as  he  expected  to 
be  absent  from  home  and  would  not  be  able  to  attend  to  it,  and  service  of 
papers  could  not  be  made  on  Reynolds.    Reynolds  made  out  the  biB  ol 
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exceptions  and  served  it    In  December,  1843,  he  (Pinney)  left  home 
for  Albany,  and  remained  there  till  May,  1844.    Some  time  after  the 
June  term,  1844,  of  the  Dutchess  common  pleas,  he  found  in  his  office 
a  copy  of  amendments  to  the  bill  of  exceptions  proposed  by  Eno;  that 
soon  thereafter,  he  spoke  to  Eno  about  settling  the  exceptions,  and  asked 
him  if  they  should  go  down  before  judge  Jackson,  first  judge  of  Dutchess 
county,  and  settle  them.    Eno  replied  that  he  supposed  he  could  compel 
him  (Pinney)  to  take  his  amendments  as  proposed;  he  (Pinney)  told  him 
he  thought  not    It  was  then  understood  between  them,  that  they  should 
wait  until  the  September  term  of  the  common  pleas,  when  they  woidd 
see  judge  Jackson  at  court,  and  then  settle  them.    At  the  September 
term  of  the  court,  Pinney  spoke  to  Eno  about  settling  the  exceptions; 
Eno  said  he  had  not  got  his  papers  in  the  cause  with  him;  Pinney  asked 
Eno  what  was  to  be  done  about  it;  Eno  said  he  must  either  get  them 
before  court  was  over,  or  it  would  have  to  go  off  until  the  next  term  of 
the  court   Pinney  heard  no  more  from  it  at  that  term.   At  the  February 
term,  1845,  judge  Jackson  did  not  attend  court;  between  that  time  and 
the  next  June  term,  Pinney  spoke  to  Eno  about  going  to  Fishkill  before 
judge  Jackson,  and  settling  the  exceptions,  as  judge  Jackson's  term  of 
judge  had  expired,  and  he  would  not  attend  court  again.    Eno  replied 
that  he  believed  judge  Jackson  did  not  try  the  cause,  it  was  tried  before 
judge  Wood  worth  and  the  bill  would  have  to  be  settled  by  him;  Pinney 
told  Eno  to  fetch  his  papers  at  the  next  June  term,  ( 1845,)  and  judge 
Woodworth  would  then  settle  the  exceptions.  At  the  June  term,  Pinney 
spoke  to  Eno  in  relation  to  going  before  Judge  Woodworth  to  settle  the 
exceptions;  and  Eno  replied,  *^  Oh,  let  that  matter  go;"  Pinney  answer* 
ed  he  could  not    Pinney  then  had  suspicions  that  Eno  did  not  intend  to 
settle  the  exceptions;  and  he  thereupon  served  the  notice  for  settlement 
on  the  28th  July,  1845,  for  the  4th  of  August,  following;  when  the  bill 
of  exceptions  was  settled  and  signed  by  judge  Woodworth;  such  of  the 
amendments  proposed  by  Eno  was  adopted  by  the  judge,  as  he  said  was 
correct,  being  a  part  of  several  of  the  amendments  which  were  incorpo- 
rated in  the  bill  of  exceptions. 

It  was  stated  that  Walter  Reynolds,  Esq.,  died  in  January,  1844. 
pinney  stated  that  he  never  received  any  amendments  while  in  Albany, 
and  no  amendments  or  notice  of  amendments,  except  those  found  in  his 
office,  as  before  stated;  he  was  not  aware  that  the  costs  had  been  taxed, 
or  record  filed  until  a  few  days  before  the  last  Monday  in  September, 
18^5;  he  never  had  been  served  with  a  bill  of  costs  and  notice  of  tax- 
ation* 
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C.  Stevens,  Counsel  moving.         Wac  Eno,  AUyfw  de/l  xn  error. 
R.  W.  Peckham,  Counsel  opposed.  A.  L.  Pinney,  Jlttyforplffin  error. 

Bronson,  Chief  Justice. — The  aflBdavits  and  notice  of  motion  seem  to 
point  at  nothing  beyond  a  supposed  irregularity  in  settling  the  bill  of  ex- 
ceptions, and  as  to  that,  the  motion  is  sufficiently  answered  in  the  oppos- 
ing papers.  If  it  was  intended  to  make  a  question,  whether  the  statute 
of  limitations  had  not  run  upon  the  writ  of  error,  that  should  have  been 
done  by  plea.  (11  Wendy  522.)  Whether  the  bill  of  exceptions  has 
been  signed  by  enough  judges,  is  a  question  which  does  not  arise  on  mo- 
tion. If  there  b  not  a  legal  bill  of  exceptions,  the  plaintiff  in  enor  can 
only  rely  upon  errors  in  the  judgment  record.  As  to  the  judge's  certifi- 
cate, I  am  unable  to  see  what  objectidn  the  defendant  in  error  intended 
to  make;  of  course  the  plaintiff  in  error  could  not  know  what  he  was 
required  to  answer.    Motion  denied. 


Clare  Mason  vs.  Lewis  Moorb  et.  al. 

An  affidavit  of  merits  for  a  motion,  stating  that  the  defendant  has  a  defenet  %pfm  tht 
meriti  to  tluplaimtiffU  dimand  on  tht  pramuofy  note,  4^.,  is  defisctive,  and  wiUlit 
held  bad. 

Motion  hy  defendant  to  change  the  venue. — ^This  motion  was  denied 
on  a  defect  in  defendant's  affidavit;  that  part  of  the  a£Bdavit  whick 
swore  to  merits,  and  the  part  objected  to,  read  as  follows:  '*  that  the  said 
defendants  have  a  good  and  substantial  defence  upon  the  merits  to  thi 
plaintiff  ^s  demand  on  the  promissory  note^  on  which  this  adioB  is 
brought,  as  this  deponent  is  advised  by  their  said  counsel,  &c." 
W.  J.  CoRNWELL,  Defts  Counsel.  J.  S.  Jbneins,  De/ts  Mf- 

R.  W.  Pbckham,  Plffs  Counsel.  H.  K.  Jerome,  Plffs  Mf. 

Bronson,  Chief  Justice. — ^Denied  the  motion  with  f?  costs,  for  thede- 
fect  mentioned  in  the  affidavit 


John  C.  Peck,  plaintiff  in  error  vs.  Abraham  Witbbck  defendant  in  entf* 

Papers  for  a  motion  by  defendant  in  error  to  set  aside  a  common  law  certiorari,  directed 
to  a  Supreme  Court  commissioner,  should  be  entitled  A.  B.  defendant  in  tsiot  n, 
Thi  PeopU  ex.  rtl.    C.  D.  plaintiff,  in  error. 

Motion  by  defesfidant  in  error  to  set  aside  a  CMnmon  law  cefiiarasir- 
On  the  6th  June,  1845,  a  rule  was  granted  by  this  court  on  the  applica- 
tion of  Peck,  plaintiff  in  error,  allowing  a  common  law  cerUoiaxi  \o 
issue,  directed  to  Isaac  Pruyn,  Esq.,  Supreme  Court  commissioner,  to  re* 
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rooye  proceedings  had  before  him,  on  an  application  of  Whitbeck  against 
Peck,  under  the  act  to  abolish  imprisonment  for  debt  and  to  punish  fraudu- 
lent debtors,  passed  April  26,  1831.  It  was  objected  by  counsel  for 
Peck,  that  the  papers  for  this  motion  were  not  properly  entitled;  (being 
entitled  as  above,  except  that  the  title  was  reversed,)  they  should  have 
been  entitled,  Witbeck  ads.  The  People  ex.  rel.  Peckj  tfc.  It  was  a  mat- 
ter before  a  commissioner. 

J.  H.  Reynolds,  Defls  Counsel.        R.  V.  Groat,  Defis  JUty. 
P.  Cagger,  Plffs  Counsel.  M.  Sanford,  Plffs  Mty. 

Bronson,  Chief  Justice.— Sustained  the  objection,  and  denied  the  mo- 
tion with  t?  costs. 


Wm.  Woods,  general  guardian,  &c.  vs.  David  Hartshorn. 

An  attorney  is  not  bonnd  to  take  papers  from  the  post  office,  served  on  him,  where  thej 
are  directed  to  another  post  office  and  are  forwarded  to  the  post  office,  wheere  the 
attorney  resides,  charged  with  pottage. 

Motion  by  defendant /or  judgment  as  in  case  of  non-suit. — Defendant 
moved  on  the  usual  affidavit.  Plaintiff's  attorney  opposed,  on  the 
gromid  that  the  cause  was  not  at  issue;  he  stated  that  the  name  of  the 
plaintiff's  attorney  and  residence,  to  wit,  ^^  Auburn,  N.  Y.,"  was  printed 
on  the  copy  declaration  served  in  this  cause;  that  he  had  never  received 
any  pica  or  notice  in  the  cause,  but  had  been  informed  that  papers  of  some 
kind  in  the  cause  were  received  in  the  Skaneatelas  post  office,  directed  to 
him  and  charged  with  postage,  but  he  had  never  seen  or  received  them. 

Defls  Counsel.  R.  H.  Tyler,  Defts  JlUy. 

M.  T.  Reynolds,  Plffs  Counsel.  G.  Underwood,  Plffs  Atty. 

Bronson,  Chief  Justice. — Denied  the  motion  with  costs,  without  pre- 
judice, on  the  ground  that  there  was  postage  charged  on  the  letter  to 
plaintiff's  attorney,  from  Skaneatelas  to  Auburn. 

Three  other  causes,  same  plaintiffs  and  different  defendants,  decided 
.on  the  same  ground. 


LuciNA  Brown  vs.  Abraham  Vedder. 

When  defendant's  attomej  in  a  letter  to  plaintiff's  attorneys,  stated  *^  that  if  it  would 
be  more  convenient  to  them  to  try  the  cause  at  any  other  time  than  November,  he 
'would  agree  to  put  over,"  and  aAerwards  moved  for  judgment  as  in  case  of  non-suit 
for  not  noticing  and  trying  the  cause  at  November  circuit.  Htld^  that  he  was  pre- 
cluded on  the  motion,  by  his  agreement  in  the  letter. 

JUaiion  by  defendant  for  judgment  as  in  case  of  non-m^— Defendant 
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moYed  on  the  usual  affidavit  for  not  noticing  and  bringmg  cause  to  trial 
at  November  circuit,  1845,  at  Johnstown,  Fulton  county.  Plaintiff's  Ht- 
tomeys  produced  a  letter  received  from  defendant's  attorney  in  answer  to 
one,  requesting  defendant 's  attorney  to  admit  certain  facts,  fcc.;  at  the 
bottom  of  the  letter  was  written  as  follows  3  "  P.  S.  If  it  will  be  more 
convenient  to  you  to  try  the  cause  at  any  other  time  than  November,  I 
will  agree  to  put  over.  H.  L.^'  Plaintiff's  attorneys  stated  that  there 
was  time  enough  after  the  receipt  of  the  letter,  to  have  noticed  the  cause 
for  November  circuit,  and  they  should  have  done  so,  but  for  the  informa- 
tion stated  as  above. 

D.  Bur  WELL,  Defls  Counsel.  H.  Link,  DeJU  My. 

Mr.  Comstock,  Plffs  Counsel.  Nozon  &  Co.,  Plffs  Myt* 

Bronson,  Chief  Justice. — Denied  the  motion,  costs  to  abide  the  erent, 
on  the  agreement  contained  in  the  letter* 


Stephen  Crosbt  vs.  Albert  Taylor. 

Where  a  motion  ia  made  for  judgment,  as  in  case  of  non-snit,  and  tke  plaintiff  tbflm 
that  no  cause  of  as  young  an  issue  was  tried  at  the  cirsnit,  like  moticm  will  be  denied, 
eoiU  to  abide  the  event.    (10  Wend.,  592.) 

Motion  by  defendant  for  judgment,  as  in  case  of  non-suU.—Ti^ 
plaintiff  noticed  the  cause  for  trial  at  November  circuit,  1845,  in  Mont> 
gomery.     On  the  3d  November,  defendant's  attorney  received  from 
plaintiff's  attorney  notice  of  countermand  of  his  notice  of  trial.   Be* 
fendant's  attorney  refused  to  receive  the  notice  of  countermand,  uoles 
his  costs,  which  be  had  incurred  under  the  notice  of  trial,  were  paid. 
Plaintiff  showed  that  at  the  same  time  notice  of  countermand  was  served 
on  defendant's  attorney,  he  also  served  a  stipulation  to  try  the  caose  at 
the  next  May  circuit  in  Montgomery.    Plaintiff  also  showed,  that  do 
issue  of  a  later  date  than  the  issue  in  this  cause  was  tried  at  the  NoreiD- 
ber  circuit,  and  that  if  this  cause  had  been  put  upon  the  calendar,  It 
could  not  have  been  tried  at  the  November  circuit :  it  would  not  Lave 
been  reached. 

Dejis  Counsel.  R.  H.  Tyler,  Defis  Mp 

P.  Cagger,  Plffs  Counsel.  J.  Wendell,  Plff^s  Jltty. 

Bronson,  Chief  Justice.-^Denied  the  motion,  without  prejudice,  fke 
costs  to  abide  the  event.    This  follows  the  case  in  10  Wend.,  692,  as  to 
the  costs;  the  attorney  made  the  motion  in  good  faith  no  doabt. 
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Chakles  Cook  ys.  John  Finch. 

Wlien  default  k  entered,  and  defendant's  attorney,  eome  twenty  days  after  he  is  informed 
of  it,  tenders  a  plea,  4^.,  and  offers  to  pay  all  costs,  and  the  plaintilf 's  attorney  re* 
fuses  to  accept  of  the  tender,  on  the  ground  of  delay,  and  a  motion  is  made  by  defend- 
ant's  attorney  to  set  aside  the  default,  4^.,  the  motion  will  be  granted  on  payment  of 
all  costs,  exctpi  the  eo$t$  rf  the  motion^  which  would  have  been  allowed  to  defendant^ 
if  he  had  not  delayed  in  making  tender. 

Motion  by  defendant  to  set  aside  default  and  subsequent  proceedings."^ 
Narr  served  November  25,  1845.  November  29,  defendant's  attorney 
served  affidavit  and  notice  of  motion  to  change  the  venue,  and  copy  order 
staying  proceedings  on  plaintiff's  attorney,  (not  being  aware  of  the 
95th  rule,  he  supposed  the  ordeifto  stay,  enlarged  the  time  to  plead).  On 
the  18th  December,  default  was  entered.  On  the  26th  December,  plain-> 
tiff's  attorney  received  a  plea  of  the  general  issue.  On  the  same  day  he 
returned  it  to  defendant's  attorney,  stating  that  the  default  had  been  en- 
tered, and  refused  to  accept  it;  immediately  defendant's  attorney  wrote 
to  plaintiff's  attorney,  and  offered  to  pay  his  costs  of  default  and  subse- 
quent proceedings,  if  he  would  open  the  default,  to  which  he  received  no 
answer.  On  the  19th  January,  1846,  defendant's  attorney  tendered 
plaintiff's  attorney  a  plea  of  affidavit  of  merits  and  affidavit  of  excuse  for 
not  having  pleaded  in  time,  and  offered  to  pay  costs  of  default  and  subse- 
quent proceedings,  which  plaintiff's  attorney  refused  to  accept,  for  the 
reason  that  under  rule  20  defendant's  attorney  was  required  to  make  the 
tender  as  soon  as  he  knew  the  default  was  entered. 

Dejls  Counsel.  E.  Van  Bxtben,  Defts  Atty. 

Plffs  Counsel.  L.  N.  B.  Vanderlip,  Plffs  My. 

Bbonson,  Chief  Justice. — Granted  the  motion  on  payment  of  costs, 
except  the  costs  of  this  rrlbtion. 

Costs  of  the  motion  was  not  allowed,  because  plaintiff's  attorney  re- 
iused  to  accept  the  costs  tendered  with  the  plea,  &c.  Costs  of  the  motion 
would  have  been  allowed  to  defendant,  if  he  had  not  delayed  some  twen- 
ty days  in  his  tender. 


WnxuM  A.  Hunt  vs.  Thompson  Northr8p. 

A  motion  made  for  en  attachment  to  compel  a  partj  in  interest  to  pay  coats,  will  be 
denied  with  coats,  where  the  party  against  whom  the  motion  is  made  denies  that  he 
hae  any  interest  in  the  demand  npon  which  the  soit  was  brought. 

Jtfoiion  by  defendant  for  an  attachment  against  a  jlaivJtiff  in  interest, 
to  collect  costs  of  judgment  of  nonfros.-^Tlm  suit  was  commenced  in 
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January,  1846,  on  a  promissory  note,  made  by  the  defendant  payable  to 
Robert  A.  Robinson:  note  dated  April  26, 1841.  The  defendant  pleaded 
bis  bankrupt  discharge,  &c.  Plaintiff's  attorney  then  proposed  to  de- 
fendant's attorney  to  discontinue  without  costs,  which  was  refused;  and 
defendant's  attorney  subsequently  entered  judgment  of  non-pros,  and  is- 
sued execution,  which  was  returned  unsatisfied.  Defendant  alleged  that 
Robert  A.  Robinson,  the  payee  of  the  note,  was  the  party  in  interest, 
that  Hunt  was  nominal  plaintiff  merely. 

Robert  A.  Robinson  stated  that,  in  the  month  of  December,  1844,  he 
transferred  the  note  in  suit  to  Asa  Robinson,  for  a  valuable  consideration, 
since  which  time  he  had  had  no  interest  in  it,  or  the  money  doe  upon  it; 
that  no  part  of  the  note  had  at  any  time  been  paid  to  him,  nor  to  any 
other  person  on  his  behalf,  although  Northrop,  before  such  transfer,  fre- 
quently promised  to  pay  him. 

Geo.  White,  Defts  Counsel.  Geo.  White,  Defts  My. 

C.  Stevens,  Plffs  Counsel.  John  Cubret,  P^i  My. 

Bronson,  Chief  Justice. — Denied  the  motion,  with  $7  costs,  on  the 
ground  that  Robert  A.  Robinson  had  denied  that  he  was  the  party  in 
interest 


Samuel  Frost  et  al.  vs.  Jacob  B.  Flint,  imp'd,  &c. 

A  certificate  of  a  derk  or  other  officer,  intended  to  be  used  as  evidence  on  a  motiflo, 
must  be  lerTed  with  other  papers  for  the  motion,  otherwise  it  can  not  be  read  in  eri- 
dence. 

Motion  by  defendant  to  set  aside  service  of  declaration  and  sybsetpetii 
proceedings,  for  irregularity. — Flint,  the  defendant,  swore  that  the  de- 
claration was  served  oo  him  on  the  10th  day  of  December,  1845  It  w 
stated  in  defendant's  papers  that  no  declaration  in  this  cause  vrBsfdd 
on  the  10th  of  December,  1845,  or  any  time  previous  thereto,  and  offered 
to  read  a  certificate  from  the  clerk  to  show  that  fact,  which  was  objected 
to,  because  it  had  not  been  served;  the  objection  was  sustained,  and  the 
certificate  of  the  clerk  rejected  for  that  reason. 

PlaintiiT's  attdt'ney  produced  a  letter,  in  which  he  enclosed  the  decla- 
ration in  this  cause  to  the  clerk  at  Utica,  requesting  it  to  be  filed,  which 
was  dated  December  10,  1845,  which  letter  was  returned  to  plaintiff's 
attorney,  and  as  appeared  from  it,  the  words  written  across  it,  "  Done 
December  10,  1845,  J.  L.  B."  It  was  sworn  to  in  plaintiff's  papers, 
^hat  the  letter  was  mailed  at  Fort  Plain  on  the  10th,  and  r^ceWed  \f^ 
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from  Utica  on  the  llth  December.  On  the  lOth,  in  the  eyening,the 
declaration  was  served  on  defendant. 

P.  Caogeb,  Defts  CoufiseL  J.  Wendell,  Defis  My. 

H.  Adams,  Plffs  Counsel.  H.  C.  Adams,  Plffs  Mty. 

Bronson,  Chief  Justice. — ^Thoaght  the  weight  of  evidence  produced 
was  in  favor  of  the  service  on  the  10th,  and  denied  the  motion  with 
costs. 


Rachel  Boqabdus  vs.  James  Dott  and  Fbederice  Cottino. 

Where  a  deftndant  mores  to  perpetually  stay  ezecatioii,  or  eatisfy  the  jadgment,  on  the 
gioQud  that  the  judgment  has  heen  paid,  and  vwoin  copies  of  the  noeipts  of  payment 
are  produced,  and  part  of  the  payments  having  heen  explained  on  the  part  of  tha 
plaintiiF,  in  such  a  manner  that  the  motion  on  that  ground  is  defeated  ;  and  the 
defendant  then  seeks  to  he  let  in  to  defend  on  the  merits,  he  must  have  a  regular 
^/UUtvit  of  mtrit$  for  the  motion  ;  the  receipts  of  payment  produced  are  not  such 
evidence  of  merits  as  to  dispense  with  a  regular  affidavit  of  merits. 

Motion  by  defendant  Doty /or  a  perpetual  stay  of  execution^  and  for 
an  order  declaring  the  judgment  «a^t{/Sed.-— Judgment  was  entered  in  this 
cause  in  the  court  of  common  pleas  of  Dutchess  county,  on  or  about  the 
J3th  September,  1844,  for  damages  and  costs,  $660*64    On  the  17th 
February,  1846,  the  judgment  was  assigned  to  John  Cottingby  the  plaint« 
ifll     On  the  same  day  and  after  the  assignment,  A.  Wager,  Esq.,  paid  to 
John  Cotting,  on  the  judgment,  #268*02,  and  took  his  receipt,  a  copy  of 
which  -was  produced  and  read.    On  the  31st  July,  1846,  John  Cotting 
prosecuted  the  judgment  in  this  court,  and  served  a  copy  of  the  declara- 
tion on  defendant  Doty  only.    On  the  14th  of  August,  A.  Wager,  Esq., 
served  notice  of  retainer  on  plaintiff's  attorney,  for  defendant  Doty.   On 
the  5th  of  September,  Wager  received  notice  of  taxation  of  costs,  which 
was  the  only  notice  received  by  him  in  the  cause  from  plaintiff's  attorney. 
On  the  10th  September,  judgment  was  entered  in  the  cause  in  this  court 
for  debt  for  the  whole  amount  of  the  judgment  in  the  common  pleas,  to 
wit:  for  $660*64  and  166*61  costs.    On  the  23d  December  last,  an  exe- 
cution was  issued  for  the  whole  amount  of  debt  and  costs,  with  directions 
to  levy  on  the  joint  property  of  both  defendants,  and  the  individual  pro- 
perty of  Doty  only.    Defendants'  attorney  stated  that  he  supposed  by 
giving  notice  of  retainer  he  should  be  entitled  to  notice  of  assessment  of 
the  damages  as  interest  on  the  judgment,  and  he  then  intended  to  have  the 
deduction  made  of  $268*02,  which  had  been  paid  on  the  judgment,  and 
thereby  save  defendant  the  expense  of  a  plea  and  defence.    Defendants' 
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attorney  stated  that  he  had  calculated  the  interest  on  the  balance  of  the 
judgment,  aAer  deducting  the  payment  of  $268*02,  up  to  the  Sth 
January  last,  and  made  the  amount  $366*49,  which  amount  he  paid  to 
the  sheriff  of  Dutchess,  together  with  all  the  sheriff's  fees,  and  took  his 
receipt,  a  copy  of  which  was  produced  and  read  Doty  stated  thattbe 
note  upon  which  the  original  judgment  was  obtained,  was  given  for  the 
benefit  of  Getting  :  that  he  (Doty)  was  surety. 

On  the  part  of  the  plaintiff,  it  was  denied  that  Doty  was  the  surety  on 
the  note,  and  Getting  the  principal;  but  the  note  was  given  b;  Cottiagfc 
Doty,  and  the  funds  all  used  in  their  copartnership  business,  as  lumber 
dealers.  After  their  dissolution.  Getting  ascertained,  on  examination  of 
their  books,  &c«,  that  Doty  would  be  indebted  to  him  in  about  the  sum  of 
$1,100,  and  that  the  note  held  by  the  plaintiff  was  put  into  the  hands  of 
A.  Wager,  Esq.,  for  collection,  with  the  understanding  between  Cotting 
and  Wager  that  the  whole  amount  should  be  collected  of  Doty ;  soon 
after  the  note  was  left  with  Wager  for  collection,  Cotting  put  into  &e 
bands  of  Wager  $268*02  to  apply  on  the  note,  upon  the  express  and  dis- 
tinct understanding  between  Getting  and  Wager  that  the  same  was  to  he 
applied  only  in  case  Getting  and  Doty  could  settle  their  matters  in  a 
friendly  way,  and  without  going  to  law.  Wager  prosecuted  the  note  to 
judgment  against  both  defendants,  and  issued  execution  against  both.  It 
was  stated  that  the  amount  of  money  paid  by  Wager  on  the  judgment  to 
John  Getting,  was  the  same  that  Frederick  Getting  left  with  Wager,  to 
be  applied  only  on  the  conditions  mentioned. 

It  was  stated  by  Getting  that  he  had  made  repeated  efforts  in  diiferent 
ways  to  settle  with  Doty,  but  Doty  uniformly  declined  to  do  any  thing  to 
effect  a  fair  and  equitable  adjustment  of  their  matters  in  dispute. 

A.  Wager,  Defts  Counsel.  A.  Waqeb,  DefU  My- 

A.  Tabeb,  Plffs  CaunseL  J.  V.  A.  Lyle,  Plffs  My. 

Bronson,  Ghief  Justice. — ^Denied  the  motion  with  costs,  withoatpr^ 
judice. 

Defendant's  counsel  insisted  he  should  be  let  in  to  defend  the  judgment 
It  was  objected  that  defendant  had  no  affidavit  of  merits  for  the  mo- 
tion. 

Defendants  counsel  insisted  that  the  special  statement  that  the  jodg- 
ment  was  paid  and  the  receipts  produced,  was  a  sufficient  affidavit  of 
merits. 

Ghief  Justice  held :  That  there  must  be  a  regular  affidavit  of  merits  for 
the  motion. 
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Hbnrt  Bennett  ts.  Joshua  Pratt  Jr.,  et  aL 

tuptn  foif  a  motion  mutt  be  served,  if  they  are  to  be  read  on  the  motion.  Where  do- 
fendant^i  attorney  lerved  a  notice  of  motion  to  quaeh  a  writ  of  error,  and  particularly 
set  forth  the  grounds  he  relied  upon,  and  also  served  notice  of  retainer  at  the  same  time, 
which  aervice  was  admitted  by  plaintiff's  attorney  :  the  defendant's  counsel  was  not 
permitted  to  read  any  other  papers  on  the  motion,  than  thoee  served. 

Motion  by  defendant  to  quash  the  tcrit  of  error  in  this  cause. — 
Plaintiff's  counsel  objected  to  the  service  of  the  papers  for  this  motion. 
It  appeared  that  the  notice  of  motion  and  a  notice  of  retainer^  from  de- 
fendant's attorney  was  served  on  plaintiff,  who  was  attorney  in  person, 
and  service  by  plaintiff  admitted.  No  other  papers  for  the  motion  were 
served. 

W.  J.  Dodge,  Lefts  Counsel.  S.  Rexford,  Defls  Atty. 

P.  Cagger,  Plffs  Counsel.  H.  Bennett,  Atty  in  pro.  per. 

Plaintiff's  counsel  objected  to  any  other  papers  being  read,  than  those 
served. 

Bronson,  Chief  Justice. — Denied  the  motion,  with  costs,  without 
prejudice. 


Jofisra  F.  Sqcmons  vs.  Nathaniel  McDouoall  imp'd  with  Chbstbe 

Johnson. 

jSU  the  defendants  mvst  join  in  a  motion  to  change  the  venne,  or  show  an  ezcnee  why 
they  do  not.    lit  HowanPi  Practia  Btporti,  156. 

Motion  by  defendant  McDougall  to  change  venue, — ^McDougall  made 
the  affidavit  upon  which  the  motion  was  made.  It  was  objected  by 
plaintiff's  counsel,  that  the  other  defendant,  Johnson,  should  have  joined 
in  the  motion,  or  showed  an  excuse  why  he  did  not,  and  cited  1  Howard* i 
Practice  Reports^  166. 

C.  Stevens,  De/is  Counsel.  J.  McLean,  Defls  Attys. 

A.  K.  Hadley,  Plffs  Counsel.  Church  &  Lee,  Plffs  Attys. 

Beonson,  Chief  Justice. — Denied  the  motion  with  costs,  on  the  grounds 
stated. 


John  S.  Frazbr  vs.  John  W.  Taylor  and  Loyal  S.  Pono. 

Several  matters  sought  to  he  replied  to  a  plea,  must  he  sworn  to  U  trme  ;  stating  thai  to 
the  but  ofhii  knowUdg$,  injbrmation  and  belUff  thty  are  trut^  is  not  sufficient. 

Motion  by  plaintiff  for  leave  to  reply  several  matters. — ^Thi«  was  an 
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action  of  assompsit  commenced  by  declaration,  S2d  Septembe ,  1845,  to 
recover  from  the  defendants  who  were  copartners  in  trade,  a  large  som 
of  money.  The  defendants  pleaded,  1st,  the  general  issue;  2d,  the  statute 
of  limitations;  3d,  a  discharge  under  the  late  bankrupt  law  of  the  United 
States.  The  plaintiff  stated  that  to  the  best  of  his  knovdedgey  infovwdm 
and  beliefs  the  Ist  and  3d  pleas  of  defendants  were  untrue;  and  as  to  the 
Sd  plea,  he  intended  to  reply  a  subsequent  promise  within  six  years  from 
the  commencement  of  the  suit 

Plaintiff  then  stated  it  was  necessary  as  he  was  advised  by  his  coonsd 
and  believed  that  he  should  be  allowed  to  reply  to  the  3d  plea;  1st,  that 
the  plaintiff's  debt  or  claim  was  created  while  the  defendants  were  actiag 
in  a  fiudciary  capacity,  and  was  not  proveable  under  the  act;  2d,a  neiv 
promise  pending  the  proceedings  in  bankruptcy;  3d,  that  the  discharge 
was  void  for  fraud  and  willful  concealment  of  the  property  of  the  defend- 
ants.   And  the  plaintiff  further  deposed  in  his  affidavit,  that  the  sereral 
matters  desired  to  be  replied  to  the  said  3d  plea  as  above  mentioned 
were  true  according  to  the  best  of  his  knowledge^  ififormaiion  and  bdkf 
The  defendants  produced  a  copy  of  the  original  objections  interposed  bj 
the  plaintiff  to  prevent  their  discharge  under  the  bankrupt  law,  and  also 
a  copy  of  the  voluntary  withdrawal  of  those  objections  previous  to  their 
dbcharge;  and  made  affidavit  that  their  3d  plea  was  true  in  substance 
and  matter  of  fact    Defendant's  counsel  insisted  that  the  plaintiff  bad  oot 
sufbciently  verified  the  matters  sought  to  be  replied;  be  had  not  sworn 
they  were  true,  nor  that  he  was  informed  and  believed  they  were  tnie ; 
but  had  sworn  that  to  the  best  of  his  knowledge^  information  and  Mief) 
they  were  true. 
M.  T.  Revnolds,  Plffs  Counsel.  IhLL,  Davidson  &  Eoan,  Plffi  Mf- 
N.  Hill  Jr.,  Defls  Counsel.         Brady  &  Maurice,  DefisMyS' 
Beonson,  Chief  Justice. — Denied  the  motion  with  costs,  on  the  ground 
that  the  matters  sought  to  be  replied  by  plaintiff,  were  not  sufficiently 
verified. 


Daniel  Ferris  vs.  Daniel  S.  Betts. 
Same  vs.  Same. 

On  ft  molioii  for  ooniolidation,  com  will  not  be  allowed,  where  the  motion  is  fnatei 

Motion  by  defendant  to  consolidate  these  suits  into  one. — Defendants 
affidavit  stated  that  each  of  the  suits  was  founded  on  a  judgment  rendered 
in  the  superior  court  of  the  state  of  Connecticut    The  judgmoils  were 
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rendered  long  before  the  commencement  of  these  suits.  The  suits  ware 
commenced  at  the  same  time;  and  the  cause  of  action  was  such  that  they 
might  properly  be  joined  in  the  same  declaration;  the  questions  which 
would  arise  in  both,  were  substantially  the  same,  and  the  defence  in  both 
were  substantially  the  same. 

W.  J.  Dodge,  DefU  Counstl.       Oabdnbb  &  Burdigk,  Defis  Mjf$. 
J.  J.  Ring,  Plffs  Counsel.  J.  Bigblow,  Plffs  Jltty. 

Bronson,  Chief  Justice. — Granted  the  motion,  mthout  cods. 

Defendant's  counsel  insisted  they  should  be  allowed  costs. 

Chief  Justice  said  they  allowed  no  costs  in  cases  of  consolidation* 


VixLUMi  P.  Swift  et  al.  ts.  David  L.  Wells. 

Om  bill  of  soodf,  oontaiaing  fifty  different  itemf ,  deliTered  at  one  time,  ie  in  (act  bat 
one  item;  and  a  motion  for  a  reference  upon  inch  a  biU  aa  containing  a  bng  acoount, 
wiU  be  denied. 

Motion  by  defendarU  for  a  reference. — It  appeared  from  defendant's 
papers  that  the  declaration  in  this  cause  contained  seven  counts  in  as- 
sumpsit; the  pleas  were  the  general  issue  with  notice  of  set  off  and  plea 
of  payment.  The  cause  was  once  tried  at  the  circuit,  and  verdict  rendered 
for  the  plaintiffs;  a  new  trial  was  subsequently  ordered  by  this  court, 
and  the  cause  was  again  noticed  for  trial.  The  plaintiff's  bill  of  parti- 
culars contained  a  list  of  fifty  items;  and  the  defendant's  bill  of  particu- 
lars seven  items;  that  it  required  the  examination  of  a  long  account  on 
the  part  of  the  plainti&,  at  the  former  circuit,  and  would  again  require 
the  examination  of  a  long  account  on  the  part  of  the  plaintiff  on  the 

triaL 

It  appeared  from  plaintifis'  papers,  that  the  only  demand  which  plaint- 
iffs claimed  in  this  cause,  was  the  balance  due  on  a  bill  of  goods  which 
had  previously  been  sold  to  defendants;  the  goods  were  all  sold  at  one 
time,  and  made  but  one  bill;  and  the  gross  amount  of  the  bill  was  agreed 
upon  at  the  time  of  sale;  the  defendant  had  no  set  off  of  any  kind,  and 
the  only  question  raised  was,  as  to  payment. 

H.  H.  Ma£TIN,  Defls  Counsel.        Hunt  &  Walkaot,  Defts  Attys. 

C.  P.  KiRKLAND,  Plffs  Counsel.       Dalliba  &  Clabe,  Plffs  Attys. 

m  _  _ 

Bbonson,  Chief  Justice.— Denied  the  motion,  on  the  ground  that  one 
bill  of  Roods,  containing  fifty  different  items,  delivered  at  the  same  time^ 
was  in  fact  but  one  item* 
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» 

Martin  C.  Bissell  vs.  Orange  W.  Datton. 

Where  there  is  a  vtrhal  agrtement  by  defendant  to  pay  costs,  to  have  cause  pat  OTer  the 
drcaiti  the  plaintiil  can  not  have  an  attachment  for  the  collection  of  such  costs. 
Taxation  of  costs  after  the  day  noticed  tor  taxation,  without  a  new  notice  to  the  oppsi- 
ing  attorney  is  irregular. 

Motion  by  plainiiffjor  an  attachment  against  defendant  to  coUed  costs 
of  circuit. — It  appeared  from  plaintiff's  papers  that  this  cause  was  no- 
ticed for  trial  for  the  June  circuit  in  Allegany  county,  1841;  the  plaint- 
iff had  subpcenaed  his  witnesses  and  was  prepared  for  trial,  when  defend- 
ant's attorney  informed  plaintiff's  attorney  that  defendant  would  not  be 
ready  for  trial  at  that  circuit,  on  account  of  the  absence  of  a  material 
witness,  and  requested  the  cause  put  off,  and  the  costs  of  the  circuit  should 
be  paid. 

Plaintiff's  attorney,  upon  the  information,  suffered  the  cause  to  go  off 
upon  payment  of  costs;  got  his  bill  of  costs  taxed  at  $23*56,  on  notice 
to  defendant's  attorney;  but  was  never  after  able  to  get  any  part  of  it, 
from  the  defendant  or  his  attorney;  having  been  in  hopes  that  it  would 
be  paid  without  application  to  the  court,  was  his  excuse  for  the  delay. 

Plaintiff's  attorney  stated,  that  previous  to  the  sitting  of  the  circuit, 
and  after  notice  of  trial  was  served,  he  proposed  to  defendant's  attorney 
to  let  the  cause  go  over  the  circuit,  as  the  defendant  had  a  material  wit- 
ness absent,  and  could  not  try  it;  and  proposed  also  to  pay  the  costs  in- 
curred on  the  part  of  the  plaintiff,  in  pursuance  of  the  notice;  to  whicb 
proposition  plaintiff's  attorney  assented,  and  said  he  had  subpoenaed  but 
one  witness,  and  if  he  would  refund  the  money,  there  would  be  no  wit- 
nesses fees  for  defendant  to  pay. 

In  pursuance  of  such  arrangement,  the  cause  went  over  the  circuit,  and 
neither  party  or  their  witnesses  attended  the  circuit.    Shortly  after  the 
close  of  the  circuit,  plaintiff's  attorney  presented  a  bill  of  costs  for  pay- 
ment, amounting  to  about  (24*00,  including  in  it  a  charge  for  brief  on 
trial  (3;  copy  pleadings  $3;   attorney's  fee  $3;  counsel  fee  #5;  and 
from  $6  to  $8  witnesses  fees;  which  bill  of  costs  defendant's  attorney 
refused  to  pay,  but  would  pay  all  taxable  costs  and  expenses  of  the  plaint- 
iff up  to  the  time  of  the  arrangement,  which  offer  plaintiff's  attorney 
declined.    Plaintiff's  attorney  gave  notice  of  taxation  of  the  bill  of  costs 
before  a  Supreme  Court  commissioner,  and  on  the  day  noticed  defend- 
ant's attorney  appeared  to  oppose  the  taxation;  and  the  commisBioner 
was  absent  from  home,  and  did  not  return  until  the  next  day;  after  his 
return,  defendant's  attorney  was  informed  that  Plaintiff's  attorney  ap- 
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peared  before  the  commissioDer,  and  had  the  bill  taxed  ex  parte*    About 
the  Ist  January,  1842,  this  suit  was  discontinued. 

J.  H.  Collier,  Plffs  Counsel.  S.  S.  Haioht,  Plffs  My. 

H.  Hakbis,  Defls  Counsel.  W.  Anoel,  D^  My. 

Bronson,  Chief  Justice. — Denied  the  motion  with  costs.  1st.  On  the 
ground  that  the  costs  were  taxed  a  day  after  the  day  noticed  for  taxation 
without  notice  for  the  day  on  which  they  were  taxed.  2d.  On  the  ground 
that  an  attachment  can  not  issue  for  costs  of  circuit  upon  a  verbal  agret^- 
tneni  by  defendant  to  pay  costs,  if  the  cause  is  put  over  the  circuit 


William  Pease  vs.  Hiram  S.  Blossom,  et  al. 

Wbere  a  cante  it  not  brought  to  a  hearing  within  forty  days  after  the  aervice  of  a  notfea 
lequiiiDg  it  to  be  done,  under  the  rule,  defendant  may  move  and  obtain  judgment  ae 
in  caae  of  non-euit. 

Noticing  the  came  within  the  forty  days,  is  not  enough ;  it  chould  be  brought  to  a 
kuuring^ 

Motion  by  defendants  for  judgment  as  in  case  of  non-suit,  for  not 

BRINGING  THE  CAUSE  TO  A  HEARING.— At  the  last  September  special  term  of 

this  court,  the  vtnue  in  this  cause  was  changed  from  the  city  and  county 

of  New  York,  to  the  county  of  Washington;  and  at  the  same  time  the 

cause  was  referred,  and  by  agreement,  to  John  McLean,  Esq.,  first  judge 

of  Washington  county,  as  sole  referee.    On  the  4th  September,  1846, 

copies  of  the  rules  changing  the  venue  and  for  reference  were  served 

personally  on  R.  H.  Shannon,  Esq.,  attorney  for  plaintiff;  the  cause  not 

having  been  noticed  for  hearing,  defendants'  attorney  served  plaintiff's 

attorney  with  a  notice  requiring  plaintiff  to  bring  the  cause  to  a  hearing 

within  forty  days  after  service  of  that  notice;  which  notice  was  served 

and  service  admitted  by  plaintiff's  attorney  on  the  21st  of  October,  1846. 

On  the  29th  day  of  November,  1845,  plaintiff's  attorney  mailed  at 

New  York  a  notice  that  the  cause  would  be  brought  to  a  hearing  before 

the  referee  on  the  12th  day  of  January,  1846,  which  notice  was  received 

by  defendants'  attorneys  on  the  3d  day  of  December,  1845. 

On  the  23d  December,  the  papers  for  this  motion  were  served  by  mail. 
It  was  alleged  by  defendants'  counsel,  that  the  plaintiff  had  not  brought 
the  cause  to  a  hearing  according  to  the  rules  and  practice  of  the  court. 
Plaintiff's  attorney  stated  he  should  have  proceeded  in  good  faith 
to  have  brought  the  cause  to  a  hearing  according  to  the  notice  served 
hy  him  on  the  29th  November,  if  he  had  not  been  stayed  by  the  papers 
for  this  motion. 
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Plaintiff's  counsel  insisted  that  if  the  cause  was  noticed  for  hearing 
within  the  forty  days,  it  was  sufficient  under  the  rule. 
J.  W.  Thompson,  Dejls  Counsel.    J.  W.  &  0.  F.  Thompson,  DefU  AUj/s. 
J.  S.  Lawkbnce,  Plffs  Counsel.      R.  H.  Shannon,  Plffs  My. 

Bbonson,  Chief  Justice. — It  is  not  enough  to  notice  the  cause  for  hearing 
within  the  forty  days;  the  language  and  meaning  of  the  rule  is,  that  it 
shall  be  brought  to  a  hearing  within  forty  days.    Motion  granted. 


Joseph  Benedict  vs.  Amasa  Lord. 

Senrke  of  affidaTit  or  cue  with  notice  of  motion  to  eet  aside  report  of  refereei,  ii  not  i 
ataj  of  proceeding* ptr  •«,  until  the  case  is  settled;  but  an  order  most  be  obtained. 

Motion  by  defendant  to  set  aside  judgment  for  irregularity, — ^This  was 
a  case  where  the  defendant's  attorneys  had  served  plaintiff's  attorney 
with  copy  case  and  papers  for  a  motion  to  set  aside  the  report  of  referees, 
without  any  order  to  stay  proceedings.  Plaintiff's  attorney  gave  defend- 
ant's attorneys  written  notice  as  follows:  (title  of  the  cause)  Grent  Judg- 
ment has  been  entered  upon  the  report  of  referees.  I  do  not  regard  yoor 
papers  as  regular,  and  that  no  motion  can  be  made  upon  them. 

C.  P.  Ejrkland,  Dejis  Counsel.  Sherwood  &  Nye,  Defis  Myf* 

M.  T.  Reynolds,  Plffs  Counsel.  0.  M.  Benedict,  Plffs  My. 

Bronson,  Chief  Justice. — ^Denied  the  motion,  with  costs,  without 
prejudice,  on  the  ground  that  service  of  affidavit  or  case  with  notice  o( 
motion  to  set  aside  report  of  referees,  is  not  a  stay  of  proceedings  feric 
until  the  case  is  settled;  but  an  order  must  be  obtained. 


Levi  Harris  vs.  Ralph  Clark  et  al.,  ex'rs  &c. 

In  tn  aiBdavit  for  a  motioQ  to  change  yenne,  defendant  must  swear  that  amek  and  era/ 
of  the  witnesses,  jrc. ;  "  otf  and  every  of  the  witnesses,  ^c,  ;^'  held  bad. 

Motion  by  defendants  to  change  venue. — Objection  vras  made  to  the 
sufficiency  of  defendant's  affidavit  upon  which  he  moved;  that  part  ob- 
jected to  read  as  follows:  "  and  that  as  he  is  advised  by  the  said  counsel 
and  verily  believes,  the  defendants  can  not  safely  proceed  to  the  trill  o( 
this  cause,  without  the  testimony  of  all  and  every  of  the  witnessess  above 
named,  (instead  of  each  and  every  of  the  witnesses,  &c) 

G.  R.  J.  BowDOiN,  Defts  Counsel.  J.  H.  Maoher,  Defis  My- 

P.  Caooer,  Plffs  Counsel.  J.  £.  Babcocb:,  Plffs  My- 

Bronson,  Chief  Justice.— Thought  this  point  was  decided  as  long  ago 
as  the  9  Wend.    Motion  denied,  with  costs,  without  prejudice. 
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Robert  Mnxs  yb.  Arunah  M.  Assit. 

An  affidavit  made  for  chancre  of  renne,  should  repeat  the  advice  of  coantel  as  follows: 
after  stating  that  he  can  not  safely  proceed  to  the  trial  of  this  cause,  without  the  hene« 
fit  of  the  testimony  of  each  and  every  of  the  said  witnesses,*^  as  htii  alto  adviitd  6y 
his  saidctmnsd  and  verily  heliivts  to  bstrue^  should  be  stated  in  each  case  after  nam- 
ing *«  witnesses."    3  Wend.^  42$. 

Motion  by  defendant  to  change  venue. — Defendant's  affidavit  vas  ob- 
jected to  as  insufficient;  that  part  of  the  affidavit  objected  to  read  as  fol- 
lows: **  that  he  has  a  good  and  substantial  defence  on  the  merits  to  the 
whole  of  the  said  plaintiff's  demand  as  he  is  advised  by  his  said  counsel 
and  believes  to  be  true;  that  he  has  also  fully  and  fairly  disclosed  to  his 
said  counsel  what  he  expects  to  prove  on  the  trial  of  this  cause  by  each 
and  every  of  the  witnesses  hereinafter  named;  that  he  can  not  safely 
proceed  to  the  trial  of  this  cause  without  the  benefit  of  the  testimony  of 
each  and  every  of  the  said  witnesses;  that  the  testimony  of  each  and 
every  of  the  said  witnesses  is  material  and  necessary  to  this  deponent  on 
the  trial  of  said  cause,  as  he  is  advised  by  his  said  counsel  and  verily 
believes  to  be  true."  The  objection  was  made  to  that  part  which  reads, 
''that  he  can  not  safely  proceed  to  the  trial  of  this  cause  without  the  be- 
nefit of  the  testimony  of  each  and  every  of  the  said  witnesses,"  as  he  is 
also  advised  by  his  said  counsel  and  verily  believes  to  be  true,  should  have 
been  inserted  after  witnesses,)  and  cited  3  TFemI.,425. 

F.  S.  Edwabds,  Defts  Counsel.        M.  Brown,  Defis  Mty. 

£.  QuiN,  Plffs  Counsel.  £.  &  O.  £.  Quin,  Plffs  Mtys. 

Bbonson,  Chief  Justice. — ^Denied  the  motion  with  costs  without  preja- 
dice,  for  the  defect  mentioned. 


Isaac  Mekbitt  et  al.  vs.  Henry  R.  Gosman,  imp'd,  &c. 

Taxation  of  Costs. 

In  an  action  of  debt  on  amonej  bond  and  jndgnieDt  bj  defimlt,  the  eoitt  can  be  taxed 
hy  items. 

Motion  by  defendant  for  retaxaiion  of  costs. — ^This  suit  was  commenced 
by  declaration  in  an  action  of  debt  on  a  bond  for  the  payment  of  mo- 
ney; defendant  demurred  to  the  declaration;  plaintiff  amended  declara- 
tion; no  demurrer  or  plea  was  interposed  4o  the  amended  declaration; 
no  iasue  was  joined  in  the  cause  upon  it,  and  plaintiff  took  judgment  by 
drfault  Plaintiff 's  attorney  made  out  his  bill  of  costs  by  items  on  the 
taxation.    Defendant's  attorneys  objected  to  the  whole  bill  generally^  on 
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the  ground  that  the  plaintiff  could  not  tax  the  bill  by  items,  upon  a  de- 
fault; and  to  every  item  specifically,  except  such  as  were  taxable  by  sta- 
tute upon  a  default 

S.  0.  SHEPARDy  Defis  Counsel.        Harris  &  Shepabd,  Defts  Mys. 

A.  K.  Hadlet,  Plffs  Counsel.         A.  K.  Hadlbt,  Plffs  My. 

Bronson,  Chief  Justice. — ^The  costs  can  be  taxed  by  itemsj  it  does  not 
come  within  either  of  the  two  classes  of  cases  in  the  statute;  the  costs  in 
that  respect  was  properly  taxable.    As  regards  the  items  of  Imf  and 
counsel  fee,  they  were  improperly  taxed,  there  not  having  been  any  isroe 
of  law  or  of  fact  joined.    The  plaintiff  amended  his  declaration;  there- 
fore the  amended  declaration  was  not  taxable.    Drawing  bill  of  eodt, 
1 1.00  was  taxed  too  much;  there  was  no  trial  or  argument,  10*50  was  a 
proper  charge,  and  (0*50  for  the  two  copies.    All  of  the  charges  for 
amended  pleadings  were  improperly  taxed,  $9*26;  these  items  amount- 
ing  in  all  to  $16*26,  must  be  stricken  from  the  bill  and  endorsed  on  the 
execution,  if  issued. 


John  H.  Peck  vs.  James  Corning. 

Where  the/oc/t  and  drcunutancti  art  important^  a  writ  of  inquiry  of  damafei  noticci 
for  execution  before  a  sheriff *•  jurj,  will  be  (in  the  diacretion  of  the  court)  ordefid 
to  be  ezeeuted  before  a  jory  at  the  drcnit,  althoog h  difficult  qnertiona  of  law  are  not 
expected  to  ariie. 

Motion  by  pkdfdiffat  last  December  Special  Term  for  an  order  of  this 
court  directing  the  writ  of  inquiry  in  this  cause  to  be  executed  at  the  of' 
cuU. — ^The  facts  in  this  case,  as  appeared,  were,  that  the  plaintiff  residei 
in  Burlington,  in  the  state  of  Vermont,  and  was  one  of  the  most  respect- 
able citizens  of  that  state. 

The  defendant,  a  resident  of  the  city  of  Troy,  N.  T.,  a  son  of  the 
mayor  of  that  city,  and  a  merchant,  doing  extensive  business  in  the  city 
of  Troy;  defendant  was  related  to  some  of  the  most  respectable  and  in- 
fluential families  of  that  place.  This  was  instituted  to  recover  damages 
for  an  assault  and  battery  committed  by  the  defendant  on  the  plaintiff  on 
the  16th  August,  1846,  in  the  city  of  Troy;  the  venue  was  laid  in  Rens- 
selaer county. 

The  defendant  had  suffered  a  default  to  be  entered  for  want  of  a  plet. 

Plaintiff  stated  that  the  assault  and  battery  was  wholly  unproToked  and 
unjustifiable,  and  was  committed  by  the  defendant  with  great  preparation 
and  deliberati<m,  and  under  the  following  circumstances:  while  plaintiff 
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was  in  waiting  on  his  wife  and  other  ladies  traveling  in  company,  fronr 
the  Troy  House,  where  they  had  stayed  the  night  previous,  to  the  morn- 
ing train  of  cars,  having  passengers  on  hoard  going  to  Saratoga  Springs; 
and  while  plaintiff  was  standing  on  the  side-walk  in  front  of  the  Troy 
House,  the  defendant  with  a  whip  in  his  hand,  which  plaintiff  thought 
defendant  had  concealed  and  drew  from  under  his  coat,  and  which  plain- 
tiff thought  was  a  raw-hide,  then  and  there  gave  plaintiff  three  violent 
blows  over  his  arm  and  shoulders,  in  the  presence  of  many  citizens  and 
travelers  assembled  in  the  cars;  the  defendant  gave  plaintiff  no  previous 
notice  of  his  intentions  to  assault  plaintiff,  and  committed  the  assault  and 
battery  in  the  most  public  manner,  and  in  the  opinion  of  plaintiff  at  a 
time  and  under  circumstances  the  most  provoking  and  insulting.  Plain- 
tiff was  advised  by  his  counsel,  David  Buel,  Jr.,  Esq.,  that  the  matters 
embraced  in  this  suit  were  proper  to  be  tried  by  a  jury  in  a  circuit  court 

Job  Pierson,  Pljfs  Counsel.  R.  Christie,  Jr.,  Plffa  AUy. 

6.  Stow,  Lefts  Counsel.  J.  A.  Millard,  Defb  AHy. 

jKwvtTf  Justice.— It  was  not  denied  but  that  the  court  may,  in  a  pro* 
per  case,  direct  that  a  writ  of  inquiry  be  executed  at  the  circuit.    The 
gprounds  which  have  induced  courts  to  grant  such  indulgence  are,  where 
some  difficult  questions  of  law  are  likely  to  arise  in  the  inquiry,  or  when 
the  fads  are  imporiant  {Graham^ s  Pr.,  795;  2  John.  Rep.,  107;  13 
Wend.,  658;  1  Hoisted' s  Rep.,  330).    It  is  not  pretended  in  this  case 
that  any  such  question  of  law  is  likely  to  arise;  but  it  is  claimed  that 
the  application  is  brought  within  the  other  branch  of  the  rule:  that  the 
facts  in  the  case  are  important.    It  is  shown  that  both  parties  have  a 
high  standing  in  the  estimation  of  their  fellow-citizens;  the  plaintiff  a 
resident  of  an  adjoining  state;  the  defendant  a  resident  of  the  city  of 
Troy,  in  the  county  of  Rensselaer,  where  the  venue  in  the  cause  is  laid, 
the  action  being  local;  that  the  plaintiff  at  the  time  the  injury  was  in- 
flicted, was  a  traveler  with  his  wife,  with  other  ladies  in  company;  that 
they  had  rested  the  night  previous  at  a  hotel  in  Troy,  and  were  passing 
from  the  hotel  to  a  morning  train  of  cars  for  Saratoga  Springs,  when  the 
defendant,  having  deliberately  prepared  himself  with  a  whip,  and  with- 
out any  intimation  given  to  the  plaintiff  of  such  intention,  in  the  presence 
of  bis  wife  and  other  ladies  under  his  charge,  without  any  provocation, 
and  in  view  of  many  citizens,  in  a  public  street  in  that  city,  and  with 
tlie  purpose,  not  only  of  inflicting  great  personal  injury,  but  the  deepest 
^Usgrace  and  insult  within  his  power,  attacked  and  struck  the  plaintiff 
ipv-ith  a  whip  several  violent  blows,  he  being  entirely  destitute  of  any 
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means  of  defence.  The  power  which  this  court  is  called  upon  to  exer» 
cbe,  is  discretionary;  every  case  must  more  or  less  rest  upon  circumstances 
peculiar  to  itself.  Taking  into  consideration  the  time  when,  and  place 
where,  the  outrage  complained  of  was  committed,  the  peculiar  and  ag- 
gravating circumstances  attending  it,  I  am  of  opinion  that  although  no 
difficult  questions  of  law  are  expected  to  arise,  yet  that  the  facts  in  the 
case  are  of  sufficient  importance  to  render  it  a  discreet  exercise  of  power 
to  send  the  writ  of  inquiry  in  this  case  to  the  circuit  to  be  executed. 
Rule  accordingly. 


George  R.  Davis,  Receiver,  &c.,  vs.  William  Rich  et  al. 

An  afidavit  fworn  before  an  officer  who  has  no  jariadiction  to  take  it,  aa  appeui  from 
the  venae  in  the  affidavit,  can  not  be  read  on  motion. 

Motion  by  defendants  at  lad  December  special  term,  for  jvdgmed  os 
in  case  ofnon-'Suit. — ^The  venue  in  the  affidavit  made  on  the  part  of  the 
defendants  for  the  motion,  stated  it  to  be  *^  Albany  county,  ss.,''  and  the 
affidavit  was  sworn  to  before  ^^  Abram  B*  Olin,  Recorder  of  the  city  of 
Ti'oyi"  (Rensselaer  county.) 

L.  J.  Lansing,  Befts  Counsel.  L.  J.  Lamsino,  D^  Mf^ 

D.  C.  Woodcock,  Plffs  Counsel.  C.  M.  Davis,  Plffs  My. 

Plaintiff's  counsel  objected  to  reading  the  affidavit  for  the  reason  that 
it  appeared  that  the  officer  before  whom  it  was  sworn,  had  no  jurisdiction 
to  take  it 

Jbwxtt,  Justice. — ^Denied  the  motion  with  coats,  without  prejudice 
for  the  reason  stated  in  the  objection. 


Mary  S.  R.  Tuenbr  et  aL  vs.  Joseph  Davis. 

As  order  granted  by  a  Supreme  Coxa^  eominiaflioner,  ataTinf  proceedings  nntii  plua* 
ttiTa  attorney  prodnoea  hii  authority  for  commeneing  an  action  of  ejectmoBt,  AoaU 
atate  aome  jlae*  at  which  plaintiiT^f  attorney  ii  to  produce  the  authority  ^  awckl 
aigniug  hia  name  aa  a  "  Judge  of  the  County  Courta,  4^.,"  ia  not  aoAcient. 

Motion  &y  drfendcmt  to  set  aside  default,  tfc,  for  irregtdarity. — This 
was  an  action  of  ejectment,  brought  to  recover  possession  of  a  form  in 
Saratoga  county,  which  the  defendant  claimed  in  fee.  The  authority  to 
commence  the  suit,  nor  a  copy  thereof,  of  C.  Stevens,  plaintiff's  attooiej, 
was  served  on  the  defendant    On  the  4th  November  last,  an  order 
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was  granted  by  Thomas  J.  Marvin,  Judge  of  Saratoga  county  courts  and 
counsellor  in  this  court,  ordering  a  stay  of  proceedings  in  the  cause  un- 
til plaintifif 's  attorney  produced  his  authority  to  commence  the  suit,  of 
which  the  following  is  a  copy:  (*^  Title  of  the  cause/')  **  On  the  within 
affidavit  ordered  that  Cyrus  Stevens,  Esqr.,  acting  as  attorney  for  the 
plainti&  in  this  cause,  do  produce  his  authority  for  commencing  this  ac- 
tion in  the  name  of  the  plaintiffs  therein,  and  all  proceedings  on  the 
part  or  in  the  names  of  the  plaintiffs  therein  are  hereby  stayed,  until  such 
authority  be  produced.  November  4,  1846.  Thos.  J.  Marvin,  Judge  of 
Saratoga  county  courts,  counselor  in  Supreme  Court."  On  the  6th  De« 
cember  last,  a  copy  of  the  order  and  affidavit  upon  which  it  was  grant- 
ed, was  served  on  the  plaintiffs'  attorney.  Defendant's  attorney  stated 
that  he  had  not  been  served  with  a  copy  of  the  authority,  or  notice 
thereof,  in  pursuance  of  the  order;  and  had  not  been  served  with  any 
order  or  rule  vacating  the  order  of  the  judge,  or  any  notice  to  vacate  the 
order.  On  the  17th  November  last,  plaintiffs'  attorney  entered  judgment 
by  default 

It  was  objected  to  by  plaintiffs'  counsel  that  the  order  of  the  judge  did 
not  designate  any  time  or  place,  when  and'where  plaintifls'  attorney 
should  produce  his  authority,  and  for  that  reason  plaintiffs'  attorney  had 
a  right  to  disregard  it 

J.  C.  Htjlbkrt,  Defls  Counsel.  J.  C.  Hulbert,  D^  My. 

C.  Stevens,  Plffs  Counsel.  C.  Stevens,  Plffs  Atty. 

Bronson,  Chief  Justice. — Plaintiffs'  attorney  was  right  in  disregard- 
ing the  order  to  produce  authority;  the  order  should  have  stated  some 
jlace  where  authority  should  be  produced;  it  should  have  been  before 
the  officer  at  his  office,  or  some  other  place. 

The  defendant  may  be  let  in  on  terms.  Motion  granted,  on  payment 
of  costs  of  default  and  subsequent  proceedings,  and  $7  costs  of  opposing 
motion.  One  other  cause  between  the  same  plaintiff  and  a  different 
defendant,  decided  the  same. 


Charles  S.  Cltttb  vs..  Lewis  Tichbnor  et  al. 

A  Soprama  Court  oommifiioner^i  order  lUying  proceeding  in  a  cause,  after  it  hai  been 
soticed  for  hearing  ie  a  nwtttfy.    97  RyU^  3  Howard^ i  Practiee  Htparti^  37. 

Motion  hy  defenda$Us  to  set  aside  report  of  referees  for  irregularity. 
— ^This  cause  was  noticed  for  hearing  and  served  on  the  19th  of  Decem- 
1>er  last,  for  ihe  34th  December.    On  the  S3d  December  defendants'  at- 
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torney  procured  ao  order  of  a  Supreme  Court  commisBionenipoD  an  affi- 
davit of  the  absence  of  a  material  witness  and  the  loss  of  acertiiicateof 
sale;  staying  proceedings  on  the  part  of  the  plaintiff  until  amotkmooidd 
be  made  to  this  court  for  a  postponement  of  the  hearing.  On  the  34th 
of  December,  the  respective  parties  and  their  attorneys  appeared  before 
the  referees;  after  the  referees  were  sworn,  defendant's  attorney  moved 
to  have  the  hearing  adjourned,  on  the  ground  of  the  absence  of  a  wit- 
ness, &c.,  and  read  an  affidavit  of  defendant  to  that  effect;  which  affida- 
vit the  referees  decided  insufficient.  Defendants'  attorney  then  served  on 
plaintiff 's  attorney  a  copy  of  the  order  made  by  the  Supreme  Court  com- 

4  _ 

missioner,  and  a  copy  of  the  affidavit  on  which  it  was  allowed.  The 
defendant  did  not  further  appear  in  the  cause,  and  the  plaintiff  proceeded 
to  the  hearing  and  took  a  report  in  his  favor. 

O.  W.  Weed,  Defts  Counsel.  D.  J.  Pullino,  DefU  My. 

John  Young,  Plffs  Counsel.  R.  P.  Wisner,  Plffs  My. 

Plaintiff 's  counsel  ct^ed  27  rule  of  this  court,  and  2  HowarJfs  Prvc- 
tice  ReportSy  37,  Lansing  vs.  Middes. 

Bronson,  Chief  Justice. — ^Denied  the  motion  with  costs,  on  the  groond 
that  the  commissioner's  order  was  a  nullity. 


Orsaxus  Waver  vs.  John  Hanford. 
taxation  of  costs. 

Motion  by  fLointifffor  relaxation  of  defendant's  costs. — ^This  suit  was 
commenced  by  capias;  defendant  arrested  3d  July,  1845.  Notice  d 
retainer  was  served  by  defendant's  attorney  on  plaintiff's  attorney  5tb 
July,  1846.  No  other  appearance  was  entered  by  defendant  and  no  spe- 
cial bail  put  in.  On  the  20th  October,  notice  to  declare  was  served  on 
plaintiff's  attorney.  On  the  6th  of  November,  and  during  the  sitting  of 
the  court,  notice  of  discontinuance  was  served  on  defendant's  attorney 
and  that  plaintiff  would  pay  cost?.  On  the  24th  November,  defendant's 
attorney  entered  a  rule  for  default  for  not  declaring  and  judgment  foe 
costs.  On  the  12th  December  costs  were  taxed.  Plaintiff^'s  attoniej 
objected  to  the  following  items: 

Brief  and  copies, ^3*00 

Judge  signing  record,  12 j^;  clerk  filing  record  and  entering 

satisfaction,  tM2i, 1*26 

Draft  recoid,  13-00;  execution,  $1*00 .       •  *  4-00 
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Fumishing  proof  of  notice  to  declare,  60;  affidayit  of  ser- 
vice, 12J, 0-62J 

Postage  on  notice  to  declare,  6;  do.  on  default,  6,      .        .0-10 

Memorandum  back,  6;  do.  on  record  sent  to  Fredonia  to  be 
signed,  10, 0-15 

do.  on  return,  10, 0*10 

$9-22 
Plaintiff's  counsel  before  the  taxing  officer  objected  to  the  first  item, 
on  the  ground  that  no  issue  \ras  joined,  and  that  no  brief  had  in  fact  been 
made;  and  to  the  remaining  items  as  unnecessary  and  improper,  as  the 
suit  had  been  duly  discontinued,  and  notice  given,  that  if  taxed  at  all 
they  should  be  taxed  prospectively. 

D.  McMabtin,  Plffs  Counsel.        Geo.  W.  Houghton,  Plfs  Mty. 

E.  Wabd,  Deju  Counsd.  £.  Ward,  DeJU  My. 
Bronson,  Chief  Ju8tice.*-0rdered  %Z  for  brief  to  be  stricken  from  the 

bill  as  taxed,  and  refunded  by  defendant  to  plaintiff  or  his  attorney. 


Charles  Cook  vs.  John  Finch. 

In  an  aiBdaTit  for  «  motion  to  dumf  e  the  Tenne,  the  town  as  well  aa  the  coonty  in  which 
the  witnessea  reside  must  be  stated.    1  Houfard*a  Practiet  Riporis^  199. 

Motion  by  defendant  to  change  venue. — It  was  objected  by  plaintiff 's 
counsel  that  the  defendant's  affidavit  did  not  state  the  toum  where  the 
Witnesses  resided, 

H.  Welles,  Lefts  Counsel.  £.  Van  Buren,  De/ls  My. 

3.  A.  Spencer,  Plffs  Counsel.        L.  N.  B.  Vanderlif,  Plffs  Atty. 

Bronson,  Chief  Justice. — ^The  affidavit  is  defective  in  not  stating  the 
town  as  well  as  the  county  in  which  the  witnesses  reside. 

Motion  denied  with  costs,  without  prejudice. 


Jeremiah  Foots  vs.  Roderick  J.  Emmons. 

Where  one  defendant  moves  in  a  cause  where  there  is  three  defendants,  his  papers  shonld 
be  entitled  with  the  defendant  moving,  impUaded  vnth  tki  oihMn. 

Where  defendant's  attorney  moves  for  one  defendant  and  entitles  his  papers  with  the  de- 
itodant  moving  ads.  the  plaintiff,  when  there  are  three  defendants  in  the  suit;  motion 
will  be  denied  with  costs,  for  wrongly  entitling  the  papers. 

Motion  by  defendant  to  set  aside  default,  4rc. — ^This-suit  was  conmieBced 
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by  capias  against  three  defendants,  to  wit;  Timothy  Sabin,  Roderick 
J.  Emmons  and  Ira  Carpenter,  and  served  on  them.  Declaration  filed 
Ist  November,  1845,  and  judgment  perfected  December  1st,  1845,  against 
9dl  the  defendants* 

J.  W.  Paddock,  Deftt  Counsel.    Steele  &  Huohstone,  DeJU  Myi. 

J.  H.  Collier,  Plfs  Counsel.       Morehouse  &  Lathrop,  Plffi  Mys. 

Plaintiff's  counsel  objected  to  the  entitling  of  defendant's  papers;  that 
they  should  have  been  entitled,  Emmons  impleaded  wUh  the  other  drfend' 
ants.  There  was  no  such  suit  as  the  one  in  which  defendant's  pap^ 
were  entitled. 

Bronson,  Chief  Justice. — Denied  the  dotion  with  costs,  on  the  objec- 
tion taken.  • 


James  B.  Swain  vs.  Lawrence  Heaett. 

Papen  on  which  a  motion  is  founded  for  a  writ  of  error  coram  nobis^  ahoold  not  be  eati- 

tled.     1  Howard'i  Pr,  Rep,  175. 
Where  infancy  is  clearly  shown  for  error  in  fact,  it  is  of  coarse  to  allow  the  writ,  vdIm 

something  is  shown  in  answer,  which  is  a  bar  to  it.    The  assertion  of  the  defendint 

in  reference  to  another  subject  matter,  that  he  was  of  fnll  age,  is  not  an  answer  to  the 

motion. 

Motion  hy  defendant  at  last  December  Special  Term,  for  a  vjrU  of 
error  coram  nobis. — ^It  appeared  from  defendant's  papers,  which  vere 
not  entitled,  that  a  verdict  and  judgment  for  (300 had  been  recoveredio 
this  court  against  defendant  Heartt,  in  an  action  of  assault  and  batteij; 
and  that  Heartt  was,  at  the  time  of  the  joining  issue  in  the  cause,  an  in* 
fant  under  the  age  of  twenty-one  years. 

On  the  part  of  the  plaintiff  it  appeared  that  it  was  an  aggravated  as- 
sault and  battery,  and  that  the  defendant,  the  fall  previous  thereto,  had 
asserted  that  he  was  *^  old  enough  to  vote  at  the  general  election,"  and 
that  he  had  appeared  to  the  action  by  attorney,  and  entered  special  bail, 
&c.  Plaintiff's  counsel  objected,  1st.  That  the  affidavits  for  the  moUoa 
not  being  entitled  could  not  be  regarded:  and  2d,  that  the  allowance  of 
the  writ  was  discretionary,  and  under  the  circumstances,  should  be  re 
fused. 

Defendant's  counsel,  in  answer  to  the  first  objection,  cited,  1  Howarit 
Practice,  Rep.  175,  and  to  the  second,  TidcPs  Practice,  1196, 

A.  Taber,  Defls  Counsel.  S.  F.  Reynolds,  Defts  Atty. 

J.  McKowN,  Plffs  Counsel.  Ward  &  Lockwood,  Plffs  Jttys. 

Jewett,  Justice.— Granted  the  motion. 
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HSNET  DofDM  TS.  DaNIXL  DOfON. 

Aa  ailidsnt  for  motion  to  chaDge  vemie  should  state  that  etch  uid  every  of  the  witiieasss 
sie  Mitfcrifii,  4^. 

Motion  by  defendant  at  last  December  Special  Term  to  changevenue. — 
Plaintifr's  counsel  objected  to  the  sufficiency  of  "defendant's  affidavit^ 
which  stated,  (after  naming  the  witnesses)  "who  each  and  all  reside  in 
Tompkins  county,  are  material  witnesses  for  the  defendant  on  the  trial  of 
this  cause,  without  the  testimony  of  whom,  and  the  testimony  of  each 
and  cTery  of  whom,  he  can  not  safely  proceed,  &c.'' 

J.  H.  CoLLmt,  Defis  Counsel.  S.  B.  Bates,  D^  Jltty. 

A.  Tabeb,  Plffs  Counsel.  Gates  &  McKat,  P^s  Mys. 

Plaintiff's  counsel  objected  to  the  sufficiency  of  the  affidavitj  on  the 
ground  that  it  did  not  state  that  each  and  every  of  the  witnesses  w6re 
fnaterial,8LC. 

Jewbtt,  Justicc^^Denied  the  motion  with  costs,  without  prejudice, 
upon  the  defects  mentioned  in  the  affidavit 


Oliver  Aenold  vs.  Benjamin  TbcHcas. 

Where  a  defendant  is  discharged  on  filing  common  bail  in  pnrsoance  of  rule  of  ^lis  ooort, 
and  the  hail-bond  to  the  sheriff  is  delirered  up,  and  the  defendant  has  left  the  state,  it 
is  too  late  to  move  to  racate  the  rule  discharging  defendant  on  common  bail,  and 
to  require  him  to  give  special  bail :  the  order  haying  been  complied  with,  he  could  not 
be  retaken. 

Motion  hy  plaintiff'  to  vacate  an  order  of  this  courts  discharging  de* 
fendant  on  common  bail. — On  the  11th  December,  1845,  at  December 
Special  Term,  a  rule  was  granted  by  default,  on  motion  of  defendant, 
discharging  the  defendant  in  this  cause,  on  his  filing  common  bail.  Oli 
the  22d  December,  a  copy  of  the  order  was  served  on  plaintiff's  attor* 
ney.  On  the  24th  December,  defendant  filed  common  bail,  and  gav« 
plaintiff's  attorney  notice  of  it;  shortly  afterwards,  and  before  notice  of 
this  motion,  the  bail  bond  to  the  sheriff  was  delivered  up  and  canceled, 
and  a  rule  entered  and  notice  given  to  declare  before  the  end  of  the  next 
January  term.  Defendant  was  a  resident  of  Pennsylvania,  and  at  the 
time  of  this  motion,  was  in  Pennsylvania. 

Plaintiff's  attorney  stated  that  on  the  29th  November  last,  he  mailed 
papers  directed  to  his  counsel  in  Albany,  to  oppose  the  defendant's  mo- 
tion; immediately  after  the  copy  order  was  served  on  him;  on  the  22d 

December  last,  he  wrote  to  his  counsel,  requesting  information  in  the 

23 
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matter,  and  receiviog  do  reply,  again  wrote  on  the  14th  January  last,  and 
received  an  answer  to  the  last  letter  on  the  26th  January,  by  which  he 
was  informed  by  his  counsel  that  the  papers  to  oppose  the  motion  bad 
never  been  received  by  him,  nor  the  first  letter  of  inquiry  written  by 
plaintiff's  attorney.  Plaintiff's  attorney  stated  that  the  plaintiff  would 
be  in  danger  of  losing  his  debt,  unless  defendant  was  required  to  put  in 
special  bail. 

C.  Stevens,  Plffs  Counsel.  I.  A.  Gates,  Plffs  My. 

M.  T.  Retnoldsi  Defts  Caunsd.  J.  H.  Thomas,  Defts  My. 

Bbonson,  Chief  Justice. — The  bond  has  been  given  up,  and  the  de- 
fendant left  the  state  before  notice  of  this  motion  ;  and  further,  the  order 
had  been  complied  with,  and  the  defendant  could  not  be  retaken. 

Motion  denied,  with  costs.  > 


Shmuel  Danusls  vs.  Martin  J.  Borst,  Survivor,  &c 

Where  defend&Dt  remoyes  the  cause  by  certiorari  from  commoa  pleas,  and  tbroufiilui 
neglect  the  return  to  the  writ  is  not  made  in  season  to  try  the  cause  at  the  fint  drenit 
after  the  writ  is  brought,  and  it  appears  that  it  might  have  been  done,  although  thi 
return  day  of  the  writ  was  subeequent  to  the  circuit,  a  motion  by  defendant  fot  i 
change  of  venue,  subsequent  to  the  return  of  the  writ,  will  be  denied  with  costs,  oothi 
ground  of  delay. 

Motion  by  defendant  to  change  v€7iue. — ^This  suit  was  commenced  io 
the  Niagara  common  pleas,  where  the  venue  was  laid.     On  the  9th  of 
June,  1845,  issue  was  joined  in  that  court.     The  action  was  assumpsit  on 
a  promissory  note.    Defendant  removed  the  cause  into  this  court  by  a 
writ  of  certiorari,  [returnable  at  the  last  October  term  of  this  coarl 
Defendant's  papers  stated  special  reasons  for  changing  the  venue  to  the 
city  and  county  of  New  York.    Plaintiff's  papers  showed  that  the  certio- 
rari was  tested  in  July  term,  and  returnable  at  October  term,  1845,  in  this 
court.    On  the  15th  August,  plaintiff's  attorney  served  notice  of  trial  oa 
defendant's  attorney,  for  the  next  term  of  Niagara  common  pleas,  on  the 
first  Monday  in  September.    On  the  18th  of  August,  defendant's  at- 
torney served  notice  that  the  cause  was  removed  by  certiorari  into  this 
court.    On  the  second  Monday  of  October,  1845,  a  circuit  court  was 
held  in  and  for  Niagara  county;  one  week  before  the  return  day  of  the 
writ  of  certiorari.    After  the  certiorari  was  brought,  and  before  the  re- 
turn day,  plaintiff's  attorney  endeavored  to  get  the  clerk  of  Niagara 
county  to  make  return  to  it,  but  could  not  do  so,  as  the  clerk  said  that 
defendant's  attorney  had  not  filed  his  plea  and  notice,  but  said  he  would 
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do  it  when  it  should  become  necessary  for  him  to  make  his  return;  the  < 
clerk  said  he  could  not  make  return  to  the  writ  until  defendant's  plea 
and  notice  was  filed.  On  the  22d  December  last,  the  return  was  filed 
with  the  clerk  of  this  court.  On  the  24th  December,  plaintiff's  attorney 
noticed  the  cause  for  trial  at  the  circuit  to  be  held  on  the  second  Tuesday 
of  March.  On  the  27th  December,  defendant's  attorney  served  the  pa- 
pers for  this  motion. 

D.  Wright,  Defis  Counsel.  C.  R.  Parkbb,  Dejis  My. 

M.  T.  Reynolds,  Plffs  Counsel.  L.  F.  Bowen,  Plffs  Atty. 

Bronson,  Chief  Justice. —  The  defendant  should  have  procured  the 
return  to  the  writ  of  certiorari  sooner.  Mr.  Wright  :  The  Court  will 
not  look  beyond  the  time  that  the  cause  was  in  this  court.  Bronson, 
Chief  Justice  :  The  Court  will  look  to  see  whether  there  has  been  in- 
excusable delay  by  any  means.    Motion  denied  with  costs. 


Peter  Carroll  ts.  John  0.  Frazee  et  al. 

Coats  on  a  motion  for  judgment,  at  in  case  of  non^oit,  granted  absolute,  can  not  6i  coU 
kcUd  on  a  pnctpt :  Ihey  should  be  inclnded  in  and  collected  in  the  general  costs  of  the 
cause. 

Motion  by  plaintiff  to  quash  or  set  aside  a  precept  for  irregularity^  and 
for  discharge  of  plaintiff  from  imprisonment.^^  The  defendants  in  this 
cause  obtained  a  rule  for  judgment,  as  in  case  of  non-suit,  with  ten  dol^ 
lars  costSy  by  default,  on  the  10th  day  of  December  last,  at  special  term. 
Defendants'  attorneys  made  out  their  costs,  and  had  them  taxed  on  notice 
on  the  19th  December  last,  and  perfected  judgment  on  the  22d  December. 
The  ten  dollars  oosts  on  the  motion  were  not  taxed  in  the  general  bill, 
and  included  in  the  judgment  record.    On  the  16th  December,  one  of 
defendants'  attorneys  demanded  of  Carroll,  the  plaintiff^  ten  dollars,  the 
costs  of  the  motion  for  judgment  as  in  case  of  non-suit;  which  he  refused 
to  pay;  and  on  the  18th  of  December,  a  precept  was  issued  for  the  ten 
dollars  costs,  and  Carroll  arrested  and  imprisoned. 
N.  Hill  Jr.,  Plffs  Counsel.  Gat  &  Beach,  Plffs  Attys, 

R.  W.  Peckham,  Lefts  Counsel.    Van  Dresae  &  Elwood,  Defls  Attys. 
Bronson,  Chief  Justice. —  The  costs  should  have  been  included  in  the 
general  costs  of  the  cause.    Where  judgment  as  in  case  of  non-suit  is 
panted  absolute,  the  costs  of  the  motion  can  not  be  collected  on  a 
precept :  they  should  be  collected  as  the  general  costs  are. 
Motion  granted. 
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Andbsw  Teal  et  aL  vs.  Oliver  Tinney  et  al. 

The  tUU  of  tlu  cimrt  ihould  appeur  in  or  on  a  declaration,  filed  and  seiYed. 

Motion  by  defendant  to  set  aside  defatdt  and  subsequent  proceedings  for 
irregularity. —  The  declaration  filed  in  this  cause,  the  copy  declarations 
served  on  each  of  the  defendants,  and  the  copy  declaration  coDtainiDg 
the  sheriff's  return,  upon  which  the  default  was  entered,  were  not  entitled 
in  any  court*  They  commenced  as  follows  :  "  Of  the  term  of  July,  to 
wit,  of  the  eleventh  day  of  October,  as  yet  of  the  term  of  July,  &c." 

The  endorsement  on  the  back  of  each  was  as  follows  :  *^  State  of  New 
iTork;"  and  then  followed  the  names  of  the  plaintiffs  and  defendants. 

Defendants  stated  that  they  should  have  pleaded  in  the  suit,  if  tbey 
had  known  what  court  they  were  required  to  plead  in. 
A.  WoEDEN,  De/ts  Counsel.  Seth  C.  Haet,  Dejis  Atty. 

M.  T.  Reynolds,  Plffs  Counsel.     Sill,  Kidder  &  Bradford,  PlffsMys* 

Brqnson,  Chief  Justice. —  Granted  the  motion,  with  $10  costs,  with 
leave  to  plaintiffs  to  amend,  by  inserting  in  the  narrs  the  title  of  the 
court,  and  the  defendants  leave  to  plead  in  twenty  days  after  service  of 
amended  declaration. 


Stephen  Van  Rensselaer  and  others,  executors,  &c.,  vs.  Peter  Petrie. 

Stephen  Van  Rensselaer  vs.  The  Same. 

A  declaration  must  be  ptrsonaUy  served ;  and  such  service  must  be  by  deliveriof  it  to  tke 
defendant,  or  offering  it  to  him  witkin  kit  rtack,  or  laying  it  down  within  kig  rrn^ 

Motion  by  defendant  to  set  aside  judgment  and  subsequent  proueinp 
in  each  cause^  for  irregularity. —  The  defendant  stated  that  about  six 
weeks  previous  to  the  29th  of  October  last  (the  day  on  which  the  affida- 
vit was  sworn  to),  he  learned  for  the  first  time  that  judgaients  had  beeo 
recovered  against  him  in  these  causes;  and  a  few  days  after  such  iofot* 
mation,  he  was  informed  that  the  sheriff  of  Albany  county  had  called  it 
his  house  (in  his  absence),  and  stated  that  he  should  advertise  defendant 
farm  for  sale.     On  the  29th  of  October,  last,  on  inquiry  at  Albany,  be 
learned  that  judgments  were  entered  in  these  causes  on  the  1 1th  June 
last,  and  executions  in  each  issued  on  the  6th  September  last,  in  the  fint 
suit  for  the  sum  of  (76*33,  and  in  the  second  suit  for  the  sum  of  tl97'7L 
He  stated  that  he  never  was  served  with  any  declaration^  or  with  any 
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other  process,  for  the  commencement  of  either  of  the  suits;  this  he  knew, 
and  stated  positively.    He  did  not  know  the  sheriff  of  Albany  county, 
nor  was  he  acquainted  with  David  Russell,  his  deputy:  but  some  time  in 
May  last,  a  person  came  to  the  premises  of  defendant,  who  defendant 
was  informed  and  believed  was  David  Russell.    Russell  was  at  no  time 
nearer  to  defendant  than  about  three  rods,  and  he  was  certain  not  nearer 
than  two  rods  and  a  half;  defendant  heard  some  strange  voice,  and 
looked  around  and  saw  Russell,  as  defendant  was  afterwards  informed, 
and  defendant  then  immediately  went  away  as  fast  as  he  could  walk  ; 
defendant  was  not  certain,  but  he  might  have  run  a  little;  but  it  was  not 
much  running,  had  defendant  done  his  best,  as  he  was  over  seventy-five 
years  of  age,  and  had  the  feebleness  and  lack  of  physical  vigor  and 
activity  that  belonged  to  his  years.    Defendant  did  not,  as  he  positively 
and  unequivocally  stated,  hear  Russell  say  one  word  as  to  his  having  any 
declaration  or  process  to  serve  on  defendant  in  favor  of  Stephen  Van 
Rensselaer  or  his  executors,  or  of  any  other  person,  or  a  word  about  any 
declaration  at  all.    The  only  words  defendant  heard  at  all  were,  **  good 
morning,"  or  words  to  that  effect,  addressed  to  defendant's  son,  who  stood 
much  nearer  to  Russell  than  defendant  did.    Defendant  was  somewhat 
deaf,  and  he  did  not  hear  any  ordinary  conversation,  unless  carried  on  in 
a  higher  or  louder  voice  than  usual.    Defendant  had  never  had  any  signs, 
signals  or  arrangements  whatever,  directly  or  indirectly,  whereby  he 
should  be  notified  that  the  sheriff"  was  coming.    But  he  was  informed  and 
believed  that  horns  had  been  blown,  to  give  such  notice  in  the  country; 
but  never  with  defendant's  connivance  or  procurement    Russell  did  not 
attempt  to  follow  him,  as  he  saw  or  believed.    Defendant's  son  was  there, 
defendant's  two  daughters  and  another  young  woman  at  the  time.    De- 
fendant never  saw  Russell  before  nor  since  that  one  time  to  his  knowledge 
or  belief.    Defendant  was  informed  that  Russell  had  been  at  his  house 
tbe  day  before,  when  he  was  absent  from  home  ;  and  at  the  last  time 
Russell  was  recognized  by  one  of  defendant's  daughters.    Defendant 
inras  informed  that  the  affidavit  of  Russell,  upon  which  the  defaults  were 
entered  in  these  causes,  stated  that  Russell  was  within  ten  feet  of  defend- 
ant, and  that  he  cried  out  to  defendant  that  he  had  two  declarations  to 
serve  on  defendant,  but  did  not  state  where  defendant  was,  nor  that 
defendant  could  or  did  hear  him.    Whether  the  declarations  were  left  in 
defendant's  house  on  a  barrel  or  not^  defendant  had  no  knowledge  or 
inforoiation,  except  from  Russell's  affidavit.    Defendant  never  saw  any 
such  declarations,  nor  heard  of  their  being  left^  if  they  were  left,  until 
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the  day  he  made  this  affidavit.     Defendant  swore  to  merits.    Gideon 
Petrie,  a  son  of  defendant,  stated  that  he  had  heard  the  affidavit  of  the 
defendant  read,  and  knew  the  contents;  and  corroborated  the  statements 
made  by  defendant,  and  stated  that  at  the  time  Rtssell  canoe  up  and  said 
**  good  morning,"  he  took  some  papers  from  his  hat  and  comnoenced  read- 
ing from  them;  that  defendant,  on  account  of  his  distance  from  Russell, 
and  his  deafness,  could  not,  and  did  not,  as  he  believed,  hear  any  thing 
that  Russell  said  or  read,  unless  perhaps  the  salutation  of  '^  good  morn- 
ing."   Immediately  after  Russell  came  up,  and  before  he  began  to  read, 
defendant  had  gone  away,  and  was  out  of  their  sight;  Russell  remained 
but  a  very  few  minutes  on  the  premises.    Russell  deposited  some  papera 
on  the  head  of  a  barrel,  the  declarations  in  these  suits,  and  then  left, 
without  having  an  opportunity  of  saying  any  thing  more  to  the  defendant 
Gideon  Petrie  stated  that  he  took  the  declarations  into  his  possession,  and 
had  had  them  in  his  possession  and  control  ever  since  that  time.    The 
defendant  never  had  seen  the  declarations,  and  was  never  informed  or  knew 
who  had  them,  nor  any  thing  about  them,  until  the  time  stated  by  defend- 
ant.   Laura  Petrie,  a  daughter  of  the  defendant,  who  was  present,  corro- 
borated the  statements  of  defendant  and  Gideon  Petrie. 

On  the  part  of  the  plaintiff,  David  Russell,  deputy  Sheriff,  stated  that 
when  he  went  to  the  house  of  the  defendant  to  serve  the  declarations  in 
these  suits,  he  found  defendant  in  front  of  his  house;  as  soon  as  defendant 
saw  him,  and  he  believed  defendant  knew  him,  defendant  ran  awaj  from 
him;  he  immediately  cried  out  to  him  in  a  loud  voice,  that  he  bad  two 
declarations  to  serve  on  him,  one  for  Stephen  Van  Rensselaer,  and  the 
other  for  the  executors  of  Stephen  Van  Rensselaer ;  defendant  made  no 
answer,  but  kept  running.    Defendant  was  within  ten  feet  of  him,  when 
he  told  him  he  had  two  declarations  to  serve  on  him,  was  quite  sure 
that  defendant  heard  him.    Russell  then  left  the  declarations  in  defend- 
ant's house  on  the  head- of  a  barrel,  and  some  one  in  the  house  throwed 
them  out  at  him.    Russell  stated  that  in  every  case  when  be  had  endea- 
vored to  serve  a  declaration  at  the  suit  of  Stephen  Van  Rensselaer,  the 
defendant  had  made  efforts  to  run  away  or  hide  himself  and  avoid  service. 
It  was  always  known  throughout  the  manor  of  Rensselaerwyck  by  means 
of  signals  familiar  to  the  tenants,  when  the  sheriff  or  his  deputy  were 
out  for  that  purpose.    And  it  very  rarely  happened  that  a  defendant  in 
any  suit  in  favor  of  Stephen  Van  Rensselaer,  could  be  found  at  home  or 
elsewhere  by  the  sheriff,  or  that  the  sheriff  or  his  deputy  succeeded  in 
serving  a  paper  on  him. 
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R.  W.  Pbckham,  Dejis  Counsel.    J.  S.  Colt,  Defts  AUy. 

D.  McMartin,  Plffs  Caunsd.        Van  Vechtbn  &  Wilkeson,  Plffs  AUys. 

Bkonson,  Chief  Justice. — Held,  that  the  declarations  were  not  person- 
ally served;  they  should  have  been  given  or  offered  to  the  defendant, 
voiUdn  his  reach,  or  laid  down  within  his  reach. 

Motion  denied,  without  costs. 


Horace  WmrAXER  vs.  The  Buffalo  Cotton  MANtTFACTtrRiNo  Cobcpant. 

In  a  sammons  commencing  a  snit  against  a  corporation,  it  it  nnnecessaiy  nader  the 
■tatnte  to  insert  in  it  the  n  tefeurii  ieeurum  clause. 

Motion  by  defendants  to  set  aside  summons  and  all  stAsequent  proceed" 
ings. — The  defendants  were  served  with  a  summons  commencing  the 
suit  in  this  cause,  on  the  31st  December  last.  They  had  not  appeared  in 
the  cause.  Defendants  moved  to  set  aside  the  summons,  on  the  ground 
that  it  did  not  contain  a  si  tefecerit  securum  clause. 

N.  K.  Hall,  Lefts  Counsel.  N.  K.  Hqpkots,  Defis  Atty. 

D.  Wright,  Plffs  Counsel.  S.  S.  Viele,  Plfs  My. 

Bronson,  Chief  Justice. — Held,  it  was  unnecessary  to  insert  that  clause 
under  the  statute.    Motion  denied,  with  $7  costs. 


Samuel  A.  Coon  vs.  Linnarus  P.  Noble. 

'Where  defendant  is  serTed  with  a  declaration  in  this  court,  and  the  notice  to  plead  en* 
doned  on  it,  requires  him  to  plead  in  ten  days,  tfc,  \  and  his  default  is  not  entered 
nntil  more  than  Uotmty  days  have  expired  from  the  time  of  service;  it  is  an  irregular- 
ity which  wiU  on  motion  set  aside  the  default  and  all  subsequent  proceedings  with 
costs. 

Motion  by  defendant  to  set  aside  default^  judgment  and  subsequent 
proceedings  for  irregularity. — ^In  this  case  copy  narr  in  this  court  was 
served  on  defendant,  with  a  notice  endorsed  on  the  back  by  plaintiff's 
attorney,  requiring  defendant  to  plead  thereto  in  ten  days,  &c.;  service 
made  on  defendant  on  the  27th  December  last  Defendant  swore  to 
merits,  and  that  he  did  not  have  time  to  consult  his  counsel  and  make  his 
defence  in  ten  days  after  the  service  of  the  declaration.  Plaintiff's  attor- 
ney showed  that  defendant's  default  was  not  entered  until  the  19th  Jan., 
1846,  more  than  twenty  days  after  the  service  of  the  declaration;  that 
tluough  inadvertence,  and  having  at  the  time,declaratioiis  in  the  Albany 
ayor's  court,  which  requires  defendants  to  plead  in  ten  days  by  the 
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rules,  he  drew  the  notice  to  plead  on  the  back  of  this  declaration,  and 
stated  the  time  to  plead,  at  ten  days  instead  of  twenty. 

H.  Haebis,  Defis  Counsel.  H.  Harris,  Defts  My. 

J.  Ko(»«,  Plffs  Counsel.  J.  Koon,  Plfft  My. 

Bronson,  Chief  Justice. — ^Held:  that  such  an  irregularity  must  take  the 
usual  course,  and  granted  the  motion  with  costs. 


John  Samdland  vs.  Edson  Adahs. 

Where  defendants  attorney  served  an  affidavit  of  merits  on  plaintiff  ^s  attorneys,  entitled 
"  Edaon  i^Ldams  ads.  John  SuiUierland^^^  and  it  appeared  the  plaintiff's  name  in  tlM 
canse  was  John  Sandland,-  it  was  held,  th^t  i^  was  another  nanM,  and  the  p^mtiTt 
attorneys  were  reg^ular  in  taking  the  inquest. 

Moiion  by  defendant  to  set  aside  inquest  and  all  subsequent  proceedinp 
for  irregularity. — tissue  was  joined  November  11,  1845,  and  notice  of 
trial  and  inquest  given  for  the  circuit  court  held  at  the  city  of  New  York, 
on  the  4th  Monday  of  December  last.    On  the  13th  December,  an  affi- 
davit of  merits  made  by  defendant,  was  filed  with  the  clerk  of  the  cir- 
cuit, being  before  the  first  day  of  the  circuit.    On  the  same  day,  13th 
Pecemher,  a  copy  of  the  affidavit  of  merits  was  served  on  plaintiff's  at- 
torneys.   On  the  23d  of  December,  an  inquest  was  taken  in  the  cause 
out  of  its  regular  order  on  the  calendar  by  plaintiff's  attorneys  and  judg- 
ment subsequently  entered  up  and  docketed.    The  action  was  assumpsit, 
for  a  bill  of  goods  and  a  promissory  note.    Plaintiff's  attorneys  stated 
that  they  had  never  been  served  with  any  affidavit  or  copy  of  an  affidavit 
of  fnerits  in  this  cause.    On  the  iSth  December,  defendant's  attorney 
^served  on  plaintiff's  attorneys  a  copy  of  an  affidavit  in  a  cause,  entitled 
^'  £dson  A^s^ns  ^d&  John  SunderlandJ^    Plaintiff's  attorneys  stated  that 
they  were  not  engaged  in  such  a  cause. 
J.  W.  Tompkins,  Defis  Counsel.  Geo.  Miles,  Defts  My- 

J.  £DW4itps,  Plffs  Counsel.  Yore  &  Cook,  Plffs  Mf^ 

B^PHppiy,  Chief  Justic^. — Held:  that  the  copy  affidavit  merits  serred, 
^^  not  entitle  in  this  suit,  the  plaintiff  was  another  name.    Plaintiff's 
fttprpeys  were  regular  in  taking  the  iqquest. 
l^otion  denied  with  costs. 


Jaices  Miller  vs.  Davto  Dowb  and  Ira  B.  Cary. 

On  a  motion  to  remove  a  cause  from  the  common  pleas  into  this  court,  the  papert  iboold 
ht  entitled  in  the  cmmhoii  pk$t. 

MMon  by  defmdanis  to  remove  this  emue  from  ike  Jfesis  IM 
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wnimon  pkas  inio  this  caurtj  <md  to  c/umge  the  venue. — ^Defendants' 
papers  for  this  motion  were  entitled  in  the  cause,  in  "  New  York  Com- 
mon Pleas.''  Plaintiff's  counsel  objected  that  the  papers  were  entitled 
wrong,  they  should  have  been  entitled  in  the  "  Supreme  Court." 

H.  Habbis,  De/ts  Coymel.  C.  Van  Santvoord,  Defts  Mty. 

Plffs  Counsel.  Ratmond  &  Clabk,  Plffs  Mtys. 

Bbonson,  Chief  Justice.— Held:  that  the  papers  were  properly  entitled 
and  granted  the  motion  on  the  merits  upon  terms. 


Abraham  L.  Taylor  and  John  Baird  vs.  Wh.  Bolmer. 

Aasigneef  are  not  liable  for  costs  of  a  suit,  brought  by  the  assignors  previous  to  the 
assignment  and  carried  on  afterwards  by  the  assignors  as  plaintiffs,  and  judgment  for 
cosU  obtained  against  them  by  defendant  where  it  appears  the  assignees  did  nothing 
whatever  in  carrying  on  the  suit,  although  the  daim  ibr  which  the  suit  was  brought, 
was  included  in  the  assigned  property. 

Motion  hy  defendant  that  the  assignees  of  plaintiff's  pay  defendant's ' 
costs. — It  appeared  from  defendant's  papers  that  this  suit  was  commenced 
on  the  10th  January,  1846.    The  cause  was  referred  to  a  sole  referee, 
who  on  the  30th  September,  1845,  signed  his  report  in  favor  of  the  de- 
fendant   Defendant  stated  that  the  plaintiffs  were  insolvent;  that  on  the 
hearing,  Jacob  Miller  one  of  the  assignees  of  the  plaintiffs  was  exa- 
mined as  a  witness,  who  produced  the  assignment  and  schedules  of  the 
plaintiffi,  and  stated  that  he  and  his  partner  Isaac  Shaurman,  were  the 
assignees  mentioned  in  the  assignment,  and  in  a  coversation  stated  that 
they  and  others  of  the  creditors  relied  very  much  upon  a  recovery  in  this 
rait  to  satisfy  their  claims  against  the  plaintiffs.    The  claim  for  which 
this  suit  was  brought  was  included  in  the  assignment    Defendant  stated 
that  he  was  informed  and  believed  that  if  the  plaintifi  had  recovered  in 
this  suit,  the  proceeds  would  have  been  paid  over  to  the  assignees;  and 
further  believed  that  the  assignees  encouraged  the  prosecution  of  the  suit 
and  supplied  the  plaintiffs  or  their  attorney  with  funds  for  that  purpose. 
The  defendants  taxed  bill  of  costs  had  been  demanded  of  plaintiflEs'  at- 
torney, the  plaintifis  and  each  of  the  assignees  of  the  plaintift  who 
severally  refused  payment    Taylor  one  of  the  plaintiff^,  saying  at  the 
time  of  the  demand,  that  he  must  consult  his  assignee,  Jacob  Miller. 

On  the  part  of  the  assignees,  it  appeared  from  the  affidavits  of  each  of 
the  assignees  and  each  of  the  plaintifis,  that  this  suit  was  commenced 
before  Uie  assignment  was  made,  that  the  assignees  never  advised  the 
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prosecution,  and  never  were  consulted  in  relation  thereto,  they  had  never 
encouraged  the  prosecution  of  the  suit  and  never  advanced  a  cent  for  the 
purpose;  neither  of  the  plaintiffs  were  consulted  by  the  assignees  in  re* 
lation  to  the  payment  of  the  costs.  The  assignees  wholly  denied  that 
they  had  had  anything  to  do  either  with  the  bringing,  conducling  or 
continuing  the  suit;  but  it  had  been  brought,  conducted  and  managed 
exclusively  by  the  plaintiffs  and  the  attorney  retained  by  them,  and  that 
the  proceeds  if  the  plaintiffs  had  recovered,  would  have  been  paid  over 
to  the  plaintiff,  although  ultimately  it  might  have  enured  to  the  benefit 
of  plaintiffs'  creditors. 

Miller  denied  the  statement  alleged  by  defendant  to  have  been  made 
by  him,  to  wit:  "  that  the  assignees  and  other  creditors  relied  veiymuch 
upon  a  recovery  in  this  suit,  to  satisfy  their  claims  against  plaintiff;" 
he  also  stated  that  he  was  required  by  the  plaintiffs  to  attend  as  a  witness 
before  the  referee. 

Defendant's  counsel  insisted  that  the  assignees,  having  accepted  the 
assignment  of  a  claim,  knowing  it  to  be  in  suit  were  liable  for  the  costs 
accrued,  as  well  before  as  after  the  assignment.  10  Wend,  622.  And 
that  one  of  the  assignees,  having  been  present  at  the  hearing  of  the  cause 
before  the  referee,  as  a  witness,  and  suffering  the  suit  to  proceed  for  his 
benefit,  rendered  himself  a  partner  liable  for  the  costs,  and  cUed  20  IFeni 
630;  2  Cow.y  460;  20  Johns.,  475;  18  Wend.,  672;  1  Howard's  Pfw., 
Rep.,  216;  1  HiU,  633;  JR.  S.,  2d  Ed.,  515,  §  47. 

Counsel  for  the  assignees  cited  20  Wend.,  630;  1  Hill,  629;  Ifloto- 
ard'sPrac.  Rep.,  216. 

W.  M.  EvARTs,  Defts  Counsel.    M.  T;  Bolmer,  Defts  Mty. 
J.  Davis,  Counsel  for  .Assignees.  Scoles  &  Cooper,  Mtysfor  AssigMO* 

Bronson,  Chief  Justice. — The  suit  was  brought  and  carried  on  by  the 
plaintiffs,  and  by  them  alone;  and  the  proof  is,  that  the  money,  had  the 
plaintiffs  recovered,  was  to  go  into  their  hands. 

Motion  denied. 


Pearl  Kellogg,  et  al.  vs.  James  Kellogg. 

Service  of  a  declaration  in  ejectment  on  tht  vnfe  of  a  defendant,  off  of  ikt  pnmi9a  if 
ioribed  in  thi  dtelaration^  (the  husband  being  absent,)  is  irregnlar;  and  tbe  serries 
will  be  set  aside,  notwitbstandinf  the  defendant  appears  in  the  cause  before  the  time 
to  plead  expires. 

Motion  by  defendant  to  set  aside  service  of  declaration  and  aU  stite' 
quent  proceedings  for  irregularity. — This  was  an  action  of  ejectment.  It 
appeared  from  defendant's  papers  that  on  the  first  day  of  January,  1846, 
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Polly  Kellogg,  the  \vife  of  defendant,  was  on  a  visit  at  the  house  of  her 
daughter,  Mrs.  Slocum's,  in  Clinton,  Oneida  county  ;  that  while  there, 
one  Silas  T.  Ives  served  upon  her  personally  a  declaration  in  ejectment  in 
this  cause,  with  the  usual  notice  to  plead;  that  the  premises  described  in 
the  declaration  were  situated  at  least  two  miles  from  the  house  of  Mrs. 
Slocum,  where  the  service  of  the  declaration  was  made.  It  further  ap- 
peared, that  Ives  was  not  at  the  house  of  the  defendant  on  the  premises 
daring  the  1st  day  of  January,  1846.  The  defendant  was  absent  from 
home  when  the  service  was  made. 

It  appeared  from  plaintiffs'  papers  that  on  the  8th  January,  1846,  at 
the  general  term  of  this  court,  a  motion  was  made  and  a  rule  granted, 
requiring  the  defendant  to  appear  and  plead,  &c.,  which  motion  was 
founded  on  an  affidavit  made  by  Silas  T.  Ives,  a  deputy  sheriff  of  Oneida 
county,  that  he  did,  on  the  6rst  day  of  January,  1846,  serve  a  declaration 
in  this  suit  with  notice  to  plead,  &c.,  by  delivering  it  to  Mrs.  Polly  Kel- 
logg, the  wife  of  the  defendant,. at  the  dwelling-house  of  the  defendant, 
on  the  premises,  the  defendant  being  at  the  time  absent  therefrom. 

Also  an  affidavit,  that  the  declaration  was  in  an  action  of  ejectment, 
claiming  to  recover  the  premises  upon  which  Mrs.  PoUy  Kellogg  resided 
at  the  time  of  the  service  made  upon  her,  as  stated.  It  was  also  stated 
that  prior  to  the  expiration  of  the  time  for  defendants  appearance,  he 
did  duly  appear  by  O.  S.  Williams,  his  attorney,  and  that  notice  of 
retainer  from  Williams  was  duly  served  on  plaintiffs'  attorneys,  on  the 
24th  day  of  January  last,  and  that  plaintiffs'  attorneys  never  heard  or 
knew  that  the  declaration  and  notice  were  not  served  on  the  wife  of 
defendant,  as  stated  in  the  affidavit  of  Ives,  until  the  papers  for  this 
motion  were  served. 

Defendant's  counsel  stated  that  the  irregularity  complained  of  was,  that 
the  narr  was  not  served  on  the  premises^  and  this  the  statute  required.  iL 
S.  2d  Ed.,  231  and  232.,  §  13  and  14. 

Plaintiffs'  counsel  cited  Ride  26,  and  2  HiU  362,  to  show  that  notice 
of  retainer  was  an  appearance.  The  appearance  was  a  waiver  of  all 
irregularity  in  service  of  the  declaration.  7  CoWy  366.  7  Johns.  207. 
tfo  injury  resulted  to  the  defendant:  he  was  duly  informed  of  the  service, 
assented  to  it  and  appeared. 

J.  A.  Spencer,  Defls  Counsel.        0.  S.  Williams,  Defis  Atty. 

C.  P.  KiBKLAND,  Plffs  Counsel.       KiBELAND  &  Bacon,  Plffs  Attys. 

Bronson,  Chief  Justice. — Held  :  the  irregularity  in  the  service  of  the 
declaration  fatal,  under  the  statute,  and  granted  the  motion. 
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Stephen  Pepson  ts.  Christian  Ablev an,  et  aL 

Where  an  attorney  has  leave  to  make  a  case  or  bill  of  exceptions,  and  he  prepam  tad 
serves  a  HU  of  exceptvmi.  amendments  are  proposed,  and  it  is  subseqaently  settled  bj 
the  circuit  jndge,  but  not  tigfud  by  him :  the  attorney  can  not  notice  it,  and  bring  it  on 
to  argument  as  a  case. 

A  bill  of  exceptions  delirered  by  the  circuit  judfe  as  settled,  but  nU  nfiiid,iniybe 
restUlid,  alter  it  has  been  noticed  for  argument  and  the  argument  moved  oo;  objeetioa 
being  made  to  the  argument,  because  the  bill  is  not  signed. 

Motion  by  defendant  to  set  aside  an  order  of  the  circttitjudgey  granting 
a  new  trial  to  the  plaintiff'. — This  cause  was  tried  3d  February,  1844,  at 
the  Albany  circuit;  a  virdict  was  rendered  for  all  of  the  defcDdants. 
Exceptions  were  taken  by  plaintiff's  attorney  on  the  trial  to  the  ruling 
of  the  circuit  judge.    A  bill  of  exceptions  was  afterwards  made  out  by 
plaintiff's  attorney,  and  a  copy  served  on  defendants'  attorney.    Amend- 
ments  were  proposed  and  served,  and  the  bill  and  amendments  left  with 
the  late  circuit  judge  for  settlement.    The  judge  settled  the  bill,  and  re- 
turned it  to  plaintiff's  attorney.    The  cause  was  noticed  for  argument 
before  the  circuit  judge  in  office,  for  the  first  Monday  in  December  last. 
After  the  argument  had  been  moved  by  plaintiff's  counsel,  it  was  objected 
by  defendants'  counsel  that  the  bill  was  not  signed  by  the  late  circuit 
judge  ;  plaintiff's  counsel  then  proposed  to  argue  it  as  a  case,  which ^bs 
objected  by  defendants'  counsel;  the  argument  was  thereupon  put  offantil 
the  next  day.    On  the  same  day  the  argument  was  moved,  the  attorneys 
for  the  respective  parties  appeared  before  the  late  circuit  judge,  and  de- 
fendants' attorney  objected  to  the  bill  being  signed,  on  the  ground  that  it 
was  not  settled  correctly,  in  an  important  particular.    The  late  circnit 
judge  not  being  able  to  find  his  notes  of  trial  at  that  time,  postponed  the 
signing  of  it  until  the  next  day,  when  defendants'  attorney  appeared,  and 
the  plaintiff 's  attorney  wrote  a  letter  to  the  judge,  by  which  letter  the 
late  circuit  judge  concluded  plaintiff's  attorney  intended  to  withdraw  the 
bill,  and  so  informed  defendants'  attorney  ;  and  also  stated  that  he  had 
found  his  notes  of  trial,  and  from  those  it  appeared  the  bill  was  incorrectly 
settled  in  the  particular  mentioned  by  defendants'  attorney,  and  gare 
defendant's  attorney  a  certificate  to  that  effect,  dated  December  2,  1845. 
On  which  day  plaintiff's  attorney  took  a  rule  by  default  granting  a  new 
trial  in  the  cause  before  the  circuit  judge  holding  the  term. 

Plaintiff's  papers  showed,  that  the  bill  was  left  for  settlement  with  the 
late  circuit  judge  on  the  6th  April,  1844,  and  sent  by  the  judge  to 
plaintiff's  attorney  on  the  28th  June  following.  Plaintiff's  attorney  re- 
turned the  bill  to  the  judge,  with  a  request  to  have  him  review  the  settle- 
ment; some  five  or  six  months  afterwards,  defendants'  attorney  took  the 
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bill  from  the  circuit  judge  and  delivered  it  to  plaintiff's  attorney,  saying 
that  the  judge  refused  to  alter  the  settlement;  it  was  right  as  it  was.  On 
the  20th  November,  1845,  plaintiff's  attorney  served  on  defendants'  at- 
torney a  copy  of  the  case  as  settled;  that  no  objections  were  made  to 
the  settlement  by  defendants'  attorney,  until  the  day  of  the  argument 
Plaintiff's  attorney  insisted  that,  as  he  had  thirty  days  to  make  a  case  or 
bill  of  exceptions,  if  the  bill  was  not  signed  it  was  a  case.  And  that  he 
was  regular  in  taking  the  rule,  for  the  reason  that  the  argument  was 
opened,  and  postponed  for  one  day,  onlyy  for  the  purpose  of  having  the 
bill  signed,  and  not  for  a  resettlement,  and  that  the  bill  was  correct. 
R.  W.  Peckham,  Defis  CounseL  J.  I.  Bttbton,  Befis  Mty. 
J.  Pekct,  Plffs  Counsel.  J.  Percy,  Plffs  Atty. 

Bronson,  Chief  Justice. — ^The  case  was  improperly  noticed  for  argu- 
ment; it  was  in  fact  a  bill  of  exceptions;  but  was  not  signed  by  the  late 
circuit  judge,  therefore  was  not  in  a  situation  to  be  noticed.  On  the 
other  side  they  have  been  dilatory. 

Decision. — The  rule  taken  by  default  in  December  last,  vacated,  and 
the  bill  of  exceptions  referred  back  to  the  late  circuit  judge  for  resettle- 
ment and  his  signature. 

Foster  Reynolds  and  Morris  Reynolds  plaintiff  in  error  vs.  Charles 
A.  Davis  and  Sidney  Brooks  defendants  in  error. 

Where  ciom  luita  in  error  are  prosecuted  by  the  reepectiTe  parties  in  the  fame  canae, 
and  the  defendants  in  error  in  one  writ,  interpoee  a  special  plea  in  bar  to  plaintiff's 
aasignownt  of  errors  therein  being  in  sabstance  th€  ptndency  of  another  writ  of  irror 
in  the  same  cause  ;  such  a  plea  will  be  stricken  out  as  false  and  frivolous. 

Motion  to  strike  out  plea  as  false  and  frivolous, — In  this  cause  the 
plaintiffs  in  error  sued  the  defendants  in  error  in  the  New  York  superior 
court,  in  assumpsit,  claiming  to  recover  about  $18,000,  but  actually  re- 
covered a  verdict  for  only  about  $9,000.  The  plaintiffs  took  exceptions 
to  decisions  of  the  court  below,  by  which  his  recovery  was  limited  to  the 
latter  sum;  and  the  defendants  also  excepted  to  decisions  whereby  the 
plaintiffs  were  permitted  to  recover  at  all.  Each  party  brought  a  writ  of 
error  to  this  court,  returnable  at  the  same  term.  The  above  named  de- 
fendants first  assigned  errors  upon  their  writ  of  error,  to  which  the  above 
plaintiffs  put  in  the  usual  joinder  in  error,  except  that  for  the  usual  pray- 
er that  the  judgment  be  affirmed,  there  was  substituted  a  prayer  that  the 
-writ  of  error  be  dismissed.  The  above  plaintiffs  then  assigned  errors  up- 
on their  writ  of  error;  to  which  the  defendants  interposed  a  special  plea 
in  bar,  which  was  in  substance  a  plea  of  the  pendency  of  another  writ  of 
error  in  the  same  cause. 
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This  was  a  motion  to  strike  out  this  plea  as  false,  so  far  as  it  misre- 
presented the  prayer  of  the  plaintiffs'  joinders  in  error,  and  as  frivolous, 
being  no  answer  to  the  plaintiffs'  assignment  of  errors.  And  whether 
cross  suits  in  error  could  be  prosecuted  by  the  respective  parties  in  the 
same  cause,  was  the  main  question. 

A.  Taber,  Plffs  Counsel.  Francis  Griffin,  Plffs  My. 

N.  Hill,  Jr.,  De/U  Counsd.        Charles  C.  Kino,  BejU  My. 

A.  Taber  for  the  motion  to  strike  out  the  special  plea,  insisted  that  a 
writ  of  error  in  a  civil  case  is  a  writ  of  right,  by  any  party  deeming  him- 
self aggrieved  by  the  judgment  or  proceedings  of  a  subordinate  court, 
which  the  opposite  party  could  not  defeat  by  prosecuting  a  writ  of  enor 
in  the  same  cause.  That  there  was  no  reason  for  attaching  such  a  limi- 
tation to  an  unqualified  right  secured  by  statute,  since  it  was  clear  that  a 
party  could  not  avail  himself  of  his  bill  of  exceptions  upon  his  adversa- 
ry's writ  of  error.  That  several  writs  of  error  by  different  parties  in  the 
same  cause,  involved  no  incongruity  of  practice  or  principle,  and  were 
supported  by  precedent  and  authority,  and  died  2  R.  5.,  591,  §  1,  Coxvi. 
United  Slates;  6  Peters,  172,  Birkhead  et  al.  vs.  Brown  et  al.;  5  lftU,634; 
cases  cited  Til.  and  Yates  on  torits  of  error,  236—6;  2  R.  S.,  692,  §  3. 

N.  Hill,  Jr.,  insisted  that  the  plea  in  question  was  a  valid  bar.  That 
the  pendency  of  the  first  suit  in  error  was  a  bar  to  the  second,  prosecoted 
for  the  same  cause,  that  is,  for  the  reversal  of  the  same  judgment,  be- 
tween the  same  parties,  and  cited  6  Com.  Dig.  Pleader,  3  b.  18  and  19; 
Houghton  vs.  Siarr^  4  Wend.,  182;  United  States  vs.  Tingey,  5  Pden, 
130;  1  Chit.  Plead,  558,  note  k  and  2. 

Bronson,  Chief  Justice. — Granted  the  motion,  but  without  costs,  as 
the  question  was  new  in  this  court. 


Simeon  B.  Jewett  vs.  Thomas  J.  Paterson,  imp'd,  &c. 

Coets  will  not  be  allowed  on  demurrer  to  a  pUa  in  abainmnt. 

Motion  by  defendant  to  set  aside  default  and  all  subsequent  proceed" 
ings. — ^The  defendant  interposed  a  plea  in  abatement  in  this  cause,  to 
which  plaintiff's  attorney  demurred;  defendant  joined  in  demurrer. 
The  demurrer  was  noticed  by  plaintiff's  attorney  as  frivolous,  and  at  the 
last  October  term  (on  the  21st  of  October)  judgment  was  rendered  for  the 
plaintiff.  On  the  28th  of  October,  defendant's  attorney  served  a  plea 
and  affidavit  in  the  cause  on  plaintiff's  attorney  by  mail;  on  the  same 
day  defendant's  attorney  was  served  with  a  copy  of  a  bill  of  costs  oo  the 
decision  of  the  demurrer.    It  appeared  that  the  rule  was  entered, ''  jodg- 
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ment  for  the  plaintiff  on  the  demurrer  to  the  plea  in  abatement  of  said 
Patterson:  and  that  the  defendant  fay  the  flaintiff^s  costs  on  said  de- 
murrer; answer  over  to  the  declaration  of  the  plaintiff  within  ten  days 
&C."  The  rule  was  entered  from  a  draft  furnished  by  plaintiff's  counsel. 
On  the  31st  October,  defendant's  plea  was  returned  by  plaintiff's  attor- 
ney, stating  he  declined  to  receive  it  until  the  costs  were  paid.  Defend- 
ant's attorney,  on  the  1st  November,  moved  the  court  (then  in  session)  to 
correct  the  entry  of  the  rule  by  striking  out  the  costs,  which  was  granted; 
before  the  17th  November,  defendant's  attorney  served  copy  of  amended 
rule  on  plaintiff's  attorney,  which  plaintiff's  attorney  admitted  he  had 
received.  On  the  17th  November,  defendant's  attorney  re-served  the 
plea  and  affidavit  on  plaintiff's  attorney  by  mail.  On  the  24th  of  No- 
yember,  defendant's  attorney  received  a  letter  from  plaintiff's  attorney, 
stating  that  the  defendant's  default  was  entered  on  the  22d  November. 
Plaintiff's  attorney  had  not  returned  the  plea  and  affidavit  last  served. 
Defendant's  attorney  served  plaintiff's  attorney  with  copy  of  the  rule  on 
demurrer  as  amended,  and  a  stipulation  to  pay  costs  of  default,  &c.,  to 
have  the  same  opened  for  the  purpose  of  saving  a  motion  merely;  which  . 
service  was  admitted  by  plaintiff's  attorney  on  the  10th  of  January,  1846, 
and  a  refusal  by  him  to  open  the  default. 

A.  Taber,  Defts  Counsel,  H.  Gay,  Dejls  Atty. 

S.  L.  Sbldbn,  Plffs  Counsel.  S.  R.  S.  Mather,  Plffs  Atty. 

Bronson,  Chief  Justice. — Granted  the  motion  with  costs,  on  the  ground 
that  the  rule  for  judgment  on  the  demurrer  was  incorrectly  entered  by  * 
plaintiff's  counsel,  in  ordering  the  defendant  to  pay  the  plaintiff  ^s  costs 
on  the  demurrer*    The  first  service  of  plea  and  affidavit  were  held  good 
for  that  reason. 


Georob  L.  Chafin  vs.  Alfred  Whitb. 

Ball  should  justify  each,  in  doubU  the  amount,  for  which  the  defendant  ii  ordered  to  he 
held  to  haU. 

Motion  by  plaint'^  to  set  aside  justification  of  bail. — The  defendant 
was  sued  by  capias,  and  held  to  bail  in  the  sum  of  (600  by  a  Supreme 
Court  commissioner.  Exception  was  taken  to  the  bail,  who  justified  in 
the  sum  of  six  hundred  dollars  each,  over  and  above  all  debts,  &c. 

M.  T.  Reynolds,  Plffs  Counsel.  Judd  &  Lewis,  Plffs  Attys. 

D.  Wright,  De/is  Counsel.  Geo.  B.  Judd,  Defts  Atty. 

Bronson,  Chief  Justice. — Denied  the  motion  with  costs,  on  the  ground 
that  the  bail  should  have  justified  each  in  double  the  sum  of  six  hundred 
dollars. 
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APRIL  TERM,  1846. 


MR.  JUSTICE  BEARDSLEY,  PRESIDINQ. 


In  the  matter  of  the  application  of  Thomas  W.  Cook  and 

Elifhalet  W.  Sherwood  vs.  Ambrose  Kibtland, 

Assistant  Justice  of  the  city  of  New  York. 

An  alteniative  mandamas  will  be  allowed,  requiiing  a  justice  to  iasue  an  execation 
upon  a  jud^ent  rendered  by  and  before  him,  where  he  refoaes,  on  the  ground  of 
want  of  jurisdiction;  it  appearing  that  an  appellate  court  decided  that  he  had  juris- 
diction. 

Motion  ex  parte  for  a  mandamus. — ^The  applicants  Cook  &  Sherwood 
commenced  a  suit  hy  personal  service  of  summons,  and  on  the  26th  of 
September,  1844,  recovered  a  judgment  for  $36*12  damages  and  costs 
before  A.  Kirtland,  Esq.,  assistant  justice  of  the  city  of  New  York, 
against  Daniel  Cutter. 

On  the  1st  of  October  last,  plaintiffs'  attorney  in  the  judgment,  ap- 
plied to  the  justice  for  execution;  the  justice  refused  to  issue  it,  on  the 
ground  that  he  had  been  informed  after  the  judgment  was  rendered,  that 
the  defendant  Cutter  was  at  the  time  the  suit  was  commenced  and  judg- 
ment recovered,  a  non-resident,  residing  in  the  county  of  Kings,  and 
that  the  summons  was  made  returnable  more  than  four  days  from  its  date 
in  Tiolation  of  the  §  33  of  the  act  entitled.  An  act  to  abolish  imprison- 
ment for  debt,  &c.,  passed  April  26, 1831.  Cook  &  Sherwood  thereupon 
commenced  an  action  of  debt  on  the  judgment,  in  the  marine  court  of 
the  city  of  New  York.  Cutter  pleaded  the  fact  that  he  was  a  non-resi- 
dent at  the  time  the  suit  before  the  assistant  justice  was  commenced,  and 
judgment  rendered,  and  that  the  judgment  was  therefore  void  for  want 
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of  jurisdiction.    The  marine  court  rendered  judgment  for  the  defendant 
Cutter  on  the  ground  stated. 

Cook  &  Sherwood  removed  the  cause  from  the  marine  court,  to  the 
superior  court  of  the  city  of  New  York  by  certiorari,  where  the  judgment 
of  the  marine  court  was  reversed  without  costs.  Cook  &  Sherwood 
thereupon  again  requested  the  assistant  justice  (Kirtland),  to  issue  exe- 
cution on  the  original  judgment  rendered  by  and  before  him,  who  refused, 
on  the  ground  that  he  considered  he  had  no  jurisdiction. 
A.  C.  Bradley,  Counsel.  Mann  &  Rodman,  Momeys, 

Beardslet,  Justice. — Allowed  an  alternative  mandamus  to  require  the 
assistant  justice  to  issue  an  execution,  or  show  cause,  &c. 


David  Lester  vs.  Grow  Blodoett. 

Fact$  and  cireumttanea  shoald  be  fully,  particnlarlj  aad  positiyely  itated,  in  in  tffiAi- 
Tit  to  hold  to  bail.  Where  the  original  affidavit  to  hold  to  bail  is  held  insaiBcicDt,  oo 
motion,  it  ia  then  too  late  to  offer  additional  affidavits  for  that  purpose. 

Motion  by  defendant  to  vacate  an  original  order  to  hold  to  6at/.— Tbis 
Euit  was  commenced  by  capias,  and  an  order  endorsed  upon  it  by  the 
recorder  of  Buffalo,  holding  defendant  to  bail  in  $2000.    The  ac  eH(m 
clause  was  stated  as  follows:  '^  And  also  to  a  bill  of  the  said  plaintiff  by 
means  of  which  the  said  defendant  procured  the  said  plaintiff  to  purchase 
of  him  a  certain  bond  and  mortgage^  at  and  for  and  to  pay  therefor  a 
much  larger  sum  than  the  same  was  worth,  to  the  said  plaintiff's  damage 
of  13000."    The  affidavit  upon  which  the  order  to  hold  to  bail  was 
granted,  was  as  follows:  **  Erie  county,  ss.,  Latham  A.  Burrows,  of  Buf- 
falo, in  the  said  county,  being  duly  sworn,  deposes  and  says,  that  io  the 
months  of  February  and  March,  1844,  he  acted  as  the  agent  of  David 
Lester,  of  the  city  of  Brooklyn,  in  purchasing  from  Grow  Blodgett,  of 
New  Fane,  in  the  county  of  Niagara,  a  certain  bond  and  mortgage  ex- 
ecuted by  William  Boss  to  the  said  Blodgett,  and  then  held  by  the  said 
Blodgett,  which  mortgage  was  upon  certain  lands  in  the  town  of  Hart- 
land,  in  the  said  county  of  Niagara;  that  during  the  negotiation  which 
resulted  in  the  said  purchase,  the  said  Blodgett  represented  to  this  depo- 
nent acting  as  such  agent,  that  the  land  embraced  in  the  said  mortgage 
was  a  certain  improved  farm  lying  on  the  road  leading  north  from  Hart- 
land  Cornel's  in  the  said  county  of  Niagara,  and  about  one  and  a  halt 
miles  north  from  said  Comers,  that  there  was  a  house  and  other  farm 
buildings  on  the  said  land,  and  that  a  large  portion  of  the  same  was  un- 
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der  improvement  and  cultivation  :  and  this  deponent  further  says  that 
the  quantity  of  land  embraced  in  the  said  mortgage,  was  one  hundred  and 
one  acres,  as  was  stated  in  the  said  mortgage,  and  as  was  then  represent- 
ed to  this  deponent  by  the  said  Blodgett,  and  that  the  same,  had  it  been 
located  and  been  improved  and  built  upon,  as  it  was  represented  to  be  by 
the  said  Blodgett  as  above  stated,  would  have  been  worth  about  twenty 
dollars  per  acre.  And  this  deponent  further  says,  that  after  the  said 
representations  were  made  by  the  said  Blodgett,  and  before  the  said  pur- 
chase was  finally  consummated,  this  deponent  caused  his  son,  Roswell  L. 
Burrows  of  Albion,  in  the  county  of  Orleans,  to  go  to  the  said  town  of 
Hartland,  to  look  at  the  said  premises;  and  that  the  said  Blodgett,  as  this 
deponent  is  informed  by  the  said  Roswell  L.,  and  also  by  the  said 
Blodgett  himself,  and  verily  believes  to  be  true;  then  showed  to  the  said 
Roswell  C,  a  farm  lying  on  a  traveled  road  leading  north  from  the  said 
Hartland  Corners,  and  about  one  and  a  half  miles  north  from  the  said 
Comers,  which  farm  as  this  deponent  is  informed  by  the  said  Roswell 
L.,  and  believes  to  be  true,  was  about  two-thirds  of  it  under  cultivation 
and  improvement,  and  had  upon  it  a  frame  house  and  a  log  house  and  a 
bam,  and  was  worth  from  twenty  to  twenty-five  dollars  per  acre,  and 
stated  to  the  said  Roswell  L.,  that  the  same  was  the  land  embraced  in 
the  said  mortgage. 

And  this  deponent  further  says,  that  relying  upon  the  representations 
of  the  said  Blodgett  so  made  to  him  and  to  the  said  Roswell  L.,  as  afore- 
said, thb  deponent  acting  as  the  agent  of  the  said  David  Lester,  pur- 
chased of  the  said  Blodgett  the  said  bond  and  mortgage,  and  in  payment 
therefor  gave  to  the  said  Blodgett  the  draft  of  this  deponent  upon  the 
said  David  Lester,  for  the  sum  of  $1,300,  and  agreed  to  procure  for  the 
said  Blodgett  a  conveyance  to  him  from  the  said  David  Lester  of  certain 
lands  owned  by  the  said  David  Lester,  in  the  state  of  Illinois,  and  that 
tLereupon  the  said  mortgage  was  duly  assigned  by  the  said  Blodgett  to 
the  said  David  Lester.    And  this  deponent  further  says,  that  the  said 
draft  was  duly  paid  by  the  said  David  Lester,  in  the  month  of  March, 
1844  ;  and  that  this  deponent  procured  for  the  said  Blodgett  the  said 
oonveyance  of  lands  in  Illinois,  but  the  said  Blodgett  never  called  for  the 
s3me,  and  the  same  was  consequently  not  delivered' to  him.    And  this 
deponent  further  says,  that  since  the  said  purchase  and  assignment  of  the 
^s^id  bond  and  mortgage,  this  deponent  has  ascertained  that  the  land  em- 
l>r*aced  in  the  said  mortgage  is  not  the  same  land  described  to  this  depo- 
2iont  by  the  said  Blodgett  and  shown  to  the  said  Roswell  L.,  as  aforesaid, 
l^tat  that  it  is  a  piece  of  entirely  uncultivated  and  unimproved  land,  with- 


112  New  York  Supreme  Court  [April, 

out  any  buildings  upon  it,  and  not  lying  upon  any  open  road,  and  vorth 
not  more,  as  this  deponent  is  advised  by  persons  who  are  well  acquainted 
with  the  said  land,  and  capable  of  estimating  the  value  thereof,  than 
the  sum  of  $500  in  the  whole.    And  this  deponent  further  says,  that  he 
verily  believes  that  the  said  represei^tations  of  the  said  Blodgett  made  to 
this  deponent  and  to  the  said  Roswell  L.,  as  aforesaid,  were  known  at  the 
time  by  the  said  Blodgett  to  be  false,  and  were  made  for  the  purpose  of 
defrauding  the  said  David  Lester.    And  this  deponent  further  says,  that 
the  bond  of  the  said  Wm.  Boss  so  assigned  to  the  said  David  Lester,  is 
worthless,  for  the  reason  that  the  said  Boss  as  this  deponent  is  informed 
and  believes,  was  at  the  time  of  the  said  purchase  and  until  his  death,  a 
man  of  little  or  no  property,  and  is  now  dead;  and  that  the  said  Blodgett 
has  not  repaid  any  part  of  the  said  sum  of  f  1,300,  nor  has  any  thing 
been  paid  upon  the  said  bond  and  mortgage,  since  the  same  became  the 
property  of  the  said  David  Lester;  and  that  this  deponent  is  the  agent  of 
the  said  David  Lester  for  collecting  the  said  bond  and  mortgage  and  his 
claims  against  the  said  Blodgett 

And  this  deponent  further  says,  that  the  said  Blodgett  has  recently 
returned  from  an  absence  from  home  of  more  than  three  months,  during 
which,  some  of  the  family  connections  of  the  said  Blodgett  stated  to  this 
deponent,  and  this  deponent  believes  truly,  that  they  did  not  know  where 
he  had  gone,  and  were  apprehensive  that  he  would  not  return;  that  the 
said  Blodgett  as  this  deponent  is  informed  and  believes  is  in  very  embai- 
rassed  circumstances,  and  is  menaced  with  various  legal  proceedings  on 
account  of  alleged  fraudulent  transactions,  and  this  deponent  is  appre- 
hensive that  unless  he  is  held  to  bail,  he  will  soon  depart  out  of  this 
state  not  to  return  thereto." 

The  defendant  denied  the  allegation  that  he  had  left  or  intended  to 
leave  the  state,  and  stated  the  particulars  of  his  having  been  to  Michigan 
temporarily,  and  denied  generally  that  he  was  not  and  had  not  been 
menaced  with  various  or  any  legal  proceedings  on  account  of  alleged 
faudulent  transactions.  About  eight  or  ten  months  since,  he  made  a 
general  assignment  for  the  benefit  of  his  creditors.  Defendant  was  im- 
prisoned on  the  order  to  hold  to  bail. 

J.  A.  Collier,  Defis  Catmsel.  M.  M.  Southworth,  Defls  Mf' 

N.  Hull  Jr.,  Plffs  Counsel.  L.  A.  Burrows  Jr.,  Plffs  Mr 

Bearuslet,  Justice. — The  facts  and  circumstances  to  induce  a  belieC 

that  the  defendant  acted  fraudulently  in  disposing  of  the  bond  and  mort- 

gage,phrsohave  been  stated  fully  and  particularly,  as  also  should  hK^ 
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been  the  grounds  for  believing  that  the  defendant  intended  to  depart 
from  the  state.  These  grounds  as  far  as  any  are  disclosed  in  the  affidavit, 
are  slight  and  equivocal,  nor  are  they  stated  with  directness  and  particu- 
larity. They  are  also  met  and  explained  by  the  affidavit  of  the  defend- 
ant in  which  he  denies  any  intention  to  leave  the  state.  The  affidavits 
were  not  sufficient  to  justify  an  order  to  hold  to  bail,  and  additional  affi- 
davits could  not  now  be  received  for  that  purpose.  The  motion  must  be 
granted.    Motion  granted,  with  costs. 


John  McIntvbe  et  al.  vs.  Nathanibl  L.  Griswold. 

A  domurrer  to  tlie  whole  of  an  amended  declaration  will  be  allowed,  although  iMve  may 
have  been  joined  on  lonie  of  the  counts  in  the  original  declaration ;  and  the  amendment 
of  the  declaration  was  granted,  specJaUy,  on  appUcation  to  the  court,  without  leare 
given  in  the  role  to  plead  or  demur. 

Motion  by  flaivtiff's  to  take  from  the  jUes  of  the  courts  a  demurrer 

fled  hy  defendant  to  the  plaintiffs*  amended  declaration. — ^This  suit  was 

commenced  by  declaration  about  25th  July,  1843.    Defendant's  attorney 

pleaded  the  general  issue  to  the  first  four  counts  of  the  declaration,  and 

demurred  to  the  fifth  and  sixth  counts.    Plaintiffs'  attorney  joined  m 

demurrer,  which  was  subsequently  decided  by  this  court  in  favor  of  the 

defendant,  with  leave  to  plaintiffs  to  amend  on  the  usual  terms.    Plaint- 

ifis  did  not  aVail  themselves  of  the  leave  given  to  amend.    The  cause 

was  noticed  for  trial  by  plaintiff  on  the  first  four  counts,  for  the  King's 

circuit  in  Sept.,,  1843,  and  at  every  subsequent  circuit  to  April  circuit, 

1845.    At  the  last  circuit  the  cause  was  brought  on  for  trial,  when 

objections  were  made  to  certain  testimony  offered  on  the  part  of  the 

plaintiffs,  on  the  ground  that  a  certain  contract  offered  in  evidence,  did 

not  in  its  date  and  in  certain  other  particulars  correspond  with  the  stat^ 

ment  in  the  declaration  relating  thereto ;  and  thereupon  a  juror  was 

withdrawn.    Plaintiffs'  attorney  moved  at  the  last  December  special 

term  of  this  court,  for  leave  to  amend  the  declaration,  which  was  granted 

so  far  only  as  to  state  the  contract  mentioned  in  the  declaration  truly  and 

such  other  averments  as  might  be  necessary  (if  any)  to  make  the  other 

averments  in  the  declaration  correspond  with  the  contract,  when  truly 

stated.    In  pursuance  of  the  order  of  the  court,  an  amended  declaration 

was  filed  and  copy  served  22d  January,  1846.  Plaintiflb'  attorney  alleged 

that  the  amendments  made  to  the  original  declaration  were  intended  to 
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be,  and  he  believes  were  in  strict  conformity  to  the  order;  that  the  ameDd- 
ments  did  not  in  any  way  substantially  aflPect  the  issue  as  formerly  joined, 
and  were  such  as  to  state  truly  a  contract  which  was  before  substantially 
though  informally  and  inaccurately  stated;  that  the  contract  did  not  form 
the  basis  of  the  action,  but  was  stated  only  as  a  matter  of  inducement, 
showing  the  business  and  employmei^t  of  the  plaintiffs  as  builders  of  piers 
and  bulkheads.  On  the  10th  February,  defendant's  attorney  served  a 
demurrer  to  the  whole  amended  declaration,  with  a  notice  to  join  in 
twenty  days,  &c. 

Defendant's  attorney  stated  that  the  amendments  in  the  declaration 
related  to  the  statement  of  a  contract  in  relation  to  which  the  circuit  judge 
was  of  opinion,  was  the  substance  of  the  case  of  the  plaintiffs,  and  that 
the  action  was  based  upon  the  contract,  so  that  a  variance  therein  was 
fatal,  and  that  upon  the  trial  a  misstatement  of  the  contract  was  relied  on 
to  sustain  the  plea  of  the  general  issue,  and  such  reliance  was  held,  well 
founded  by  the  circuit  judge.  He  also  stated  that  when  the  plea  was 
originally  put  in,  he  was  less  conversant  with  ther  matters  in  controyersy 
in  the  suit  than  subsequently,  and  alleged  that  the  proper  defence  of  the 
suit  on  the  merits  required  that  the  defendants  should  not  be  limited  to 
the  plea  originally  put  in;  that  the  defendants  should  be  permitted  to 
present  the  questions  of  law,  as  the  same  are  presented  on  the  demuneis 
last  put  in. 

Plaintiff's  counsel  insisted  that  the  rule  in  this  cause  allowing  the 
plaintiffs  to  amend  their  declaration,  gave  no  right  to  the  defendant  to 
plead  de  novo;  and  that  without  such  right  reserved  in  the  rule,  he  could 
not  so  plead.     5  Hilly  556,  Bardow  vs.  Randall  and  McCormick 

M.  T.  Reynolds,  Plffs  Counsel.  J.  Dikehan  Jr.,  Plffs  jWy. 

C.  Stevens,  Defis  Counsel.  D.  D.  Lord,  De/ts  My- 

Beabdsley,  Justice. — Had  the  defendant  asked  leave  to  demur  to  the 
declaration  as  amended,  when  leave  to  make  such  amendment  was  grant- 
ed, it  would  have  been  allowed  as  a  matter  of  course:  and  as  the  demurrer 
appears  to  have  been  put  in  in  good  faith,  and  is  a  proper  mode  of  pre 
senting  the  questions  of  law  arising  in  the  case,  it  should  be  allowed  to 
stand.  Let  the  plaintiffs  join  in  demurrer  within  thirty  days  after  ser- 
vice of  this  rule,  the  costs  of  this  motion  to  abide  the  event  of  the  cause 
Rule  accordingly. 
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Jabez  D.  Hammond  et  al.  adm'rs  of  Joshua  Tuflb  dec'd,  vs.  Obrin  £• 

Habris  and  Charles  Harris. 

A  judgment  ^tered  on  a  cognovit  given  by  an  attorney  wKo  appeared  for  two  defendants 
copartners,  binds  the  individual  property  of  each  defendant,  where  the  suit  was 
commenced  by  declaration  on  a  promissory  note,  executed  by  one  of  thedsfendants  in 
the  name  of  the  firm,  and  service  of  decUration  made  on  that  defendant  only,  who 
employed  an  attorney  to  appear  for  both  defendants  in  the  suit,  and  to  give  a  cognovit 
therein. 

A  scire  facias  may  be  executed  regularly,  by  directing  it  to  tbe  sheriff  of  the  county 
where  the  venue  in  the  original  judgment  appears  to  have  been  laid,  although  the 
defendants  reside  in  this  state,  but  not  in  the  county  where  the  venue  is  laid. 

A  defendant  must  swear  to  merits,  if  he  seeks  relief,  whether  on  an  original  judgment 
or  on  scire  facias.  ' 

Motion  by  defendant  Orrin  E»  Harris  to  set  aside  a  judgment  and  eX" 

ectdion  against  him,  and  a  judgment  an  sci,  fa.  against  kim  and  Charles 

Harris. — The  defendants  were  copartners  in  trade  in  the  town  of  Scbroon, 

Essex  county;  commenced  their  business  in  1835|  under  the  firm  of  C* 

Harris  &  Co.,  and  dissolved  by  mutual  consent  in  the  summer  of  1837* 

Afterwards  Orrin  £.  Harris  sold  out  all  his  interest  in  the  business  to 

Chas.  Harris^  who  assumed  to  pay  all  the  liabilities  and  debts  of  the  firm* 

Preyious  to  March,  1837^  the  firm  of  C.  Harris  &  Co.  purchased  goods  and 

merchandise  of  Joshua  Tufis,  who  was  then  a  merchant  in  the  city  of 

Albany,  and  on  the  10th  March,  1837,  there  was  a  balance  due  from  the 

firm  to  Tufis,  of  $1,660*87  for  the  payment  of  which^  Charles  Harris  then 

gave  ajpromissory  note,  signed  ^'  C.  Harris  &  Co."    On  the  3d  day  of 

November,  1837,  Charles  Harris  informed  Tufis,  that  he  had  become  the 

purchaser  of  the  interest  of  Orrin  £.  Harris  in  the  partnership  business, 

and  had  agreed  with  Orrin  £•  Harris  to  pay  all  debts  and  liabilities  of 

the  firm.    Tuffs  then  requested  a  judgment  to  be  given  on  the  note,  to 

which  Charles  Harris  assented,  and  they  called  on  an  attorney  for  that 

purpose,  who  informed  them  it  would  be  necessary  to  commence  a  suit 

on  the  note,  against  both  the  members  of  the  firm,  in  order  to  bind  the 

property  of  Orrin  E.  Harris;  and  that  Charles  Harris  might  employ  an 

attorney,  after  the  service  of  a  copy  of  the  declaration  in  the  suit  upon 

him,  and  authorize  the  attorney  to  appear  and  give  a  cognovit  for  both 

defendants,  if  there  was  no  dispute  about  the  amount  due.    Accordingly 

a  declaration  was  made  out  against  both  defendants  and  filed  and  a  copy 

served  on  Charles  Harris  on  the  3d  November,  1837,  who  thereupon 

employed  an  attorney  to  appear  for  both  defendants  in  the  suit,  and 

directed  the  attorney  to  give  a  cognovit  in  the  suit  for  the  amount  due  on 

the  note*    Accordingly  a  c<^novit  was  given  by  defendants'  attorney, 

and  a  judgment  thereupon  entered  by  plaintiffs'  attorney,  for  $1,668*36 
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damages  and  costs  against  both  defendants,  and  docketed  Nov.  3, 1837. 
On  the  14th  Noyember41844,  Joshua  Tufl&  died,  and  JabezD.  Hammond, 
and  Amos  Dean,  (the  plaintiffs,)  were  in  February,  1844,  appointed 
administrators  of  his  estate.    It  appeared  that  the  administrators  were 
not  informed  of  the  existence  of  this  judgment,  until  the  month  of 
September  last ;  they  then  learned  that  the  judgment  was  unsatisfied,  and 
that  no  execution  had  been  issued  upon  it,  and  that  the  judgment  would 
have  to  be  revived  in  the  name  of  the  administrators,  in  order  to  issue  an 
execution.    The  attorney  for  the  administrators  on  enquiry,  not  ascertain- 
ing  the  residence  of  the  defendants,  issued  a  writ  of  scire  facias  to  the 
sheriff  of  Albany  county,  (where  the  venue  in  the  original  declaration 
was  laid,)  who  returned  that  the  defendants  could  not  be  found  in  bis 
bailiwick  and  had  no  dwelling  house  within  the  county.    At  the  last 
October  term  of  this  court,  plaintiflT's  attorney  procured  an  order  for 
publication  in  the  state  paper;  at  the  expiration  of  the  publication  ofthe 
rule  for  the  defendants  to  appear  and  plead,  plaintifis'. attorney  entered 
default  and  rule  for  judgment  and  execution,  and  on  the  30th  December 
last  perfected  and  filed  judgment  record  on  the  scire  facias,  and  on  the 
31st  day  of  January  last,  issued  execution  to  the  sheriff  of  Washington 
county.  Plaintiffs'  attorney  stated  that  he  did  not  find  out  where  defendants 
resided  until  a  short  time  after  the  entry  of  judgment  on  the  scire  facias. 

Orrin  E.  Harris  stated  that  he  never  knew  any  thing  about  the  note  or 
judgment,  nor  the  judgment  on  sci.  fa.  in  any  way  or  manner  whatever, 
until  called  upon  by  the  deputy  sheriff  of  Washington  county  in  February 
^  last,  with  an  execution  against  him  in  favor  of  the  plaintifis  in  this  suit; 
he  also  denied  ever  giving  any  authority  to  any  one  to  execute  the  note, 
or  to  give  a  cognovit  for  him  upon  it. 

Charles  Harris  stated  that  he  never  knew,  heard  or  supposed  until  i 
few  days  previous,  that  a  judgment  had  been  obtained  in  favor  of  TdB 
on  the  note  against  him  and  Orrin  E.  Harris;  no  execution  was  ever 
issued  on  the  judgment  previous  to  1846. 

He  also  stated  that  he  resided  in  Schroon,  in  the  county  of  Essex,  tntil 
1839,  when  he  removed  to  Sandy  Hill,  Washington  county,  where  he  bad 
ever  since  resided;  that  no  writ  of  scire  facias  or  notice  or  proceeding 
whatever  to  revive  the  judgment  was  ever  served  on  him,  and  he  knew 
nothing  of  any  such  proceedings  until  in  February  last.  He  also  stated 
that  he  owned  real  estate,  more  than  sufficient  in  value  to  pay  and  satisfy 
the  claim  in  this  suit. 

Defendants'  counsel  moved  to  set  a^ide  the  judgment  as  against  Omn 
£•  Harris,  or  that  he  be  allowed  to  come  in  and  defend.     Also  to  set 
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aside  the  proceedings  on  the  scire  facias  as  irregular,  on  the  ground  that 
the  defendants  resided  in  this  state,  at  the  time  of  publication  of  the  no- 
tice, and  should  have  been  personally  served  with  the  scire  facias. 

0.  Clark,  Defis  Counsel.  H.  B.  Northbup,  Dejis  AUy. 

John  Newland,  Plffs  Counsel.  Joes  Newland,  Plffs  Jttty. 

Beardsley,  Justice. — The  original  debt  \ras  due  from  both  the  defend- 
ants to  the  deceased,  (Tuffs,)  and  as  an  attorney  appeared  for  them  and 
confessed  judgment,  that  is  regular.  The  judgment  on  scire  facias  is  also 
regular.  It  is  not  suggested  that  the  attorney  who  confessed  the  judg- 
ment is  irreq)onsibIe,  so  that  the  parties  can  have  no  adequate  remedy 
against  him,  if  he  acted  without  authority;  nor  are  merits  sworn  to.  It 
is  not  pretended  that  any  defence  could  be  made,  if  the  parties  were  now 
let  in  to  plead  to  the  original  action,  or  to  the  scire  facias.  Both  judg- 
ments being  regular  and  no  defence  sworn  to,  the  motion  must  be  denied 
with  costs.    Rule  accordingly. 


Albert  G.  Stone  et  al.  vs.  Elijah  Smfth. 


A  jodcment  debtor  may  redeem  premiees  aold  at  a  theriff't  lale,  hy  the  payment  of 
]Nroperty  or  lecuritiet  other  than  money,  where  it  is  agreed  to  be  receiyed  for  such 
porpote  by  the  purchaser. 

Motion  by  defendant  to  set  aside  or  vacate  a  sheriff  ^s  deed. — On  the 
26th  of  March,  1844,  all  the  interest  of  the  defendant,  Elijah  Smith,  in 
a  farm  of  land  in  Tompkins  county,  was  sold  on  an  execution  issued  on 
a  judgment  docketed  in  the  clerk's  office  of  Tompkins  county,  October  6, 
1841,  in  favor  of  the  plaintiff  against  the  defendant  Elijah  Smith,  for 
^  147*65  cents,  damages  a;)d  costs.  On  the  24th  February,  1843,  Elijah 
Smith  conveyed  all  his  interest  in  the  farm  to  his  brother  George  W. 
Smith.  On  the  sale  of  the  farm  by  the  sheriff  of  Tompkins  county,  on 
the  26th  of  March,  1844,  the  plaintiff  became  the  purchasers,  for  the 
amount  due  on  their  judgment  On  the  25th  of  March,  1845,  one  day 
before  the  year  expired,  Elijah  and  George  W.  Smith  made  an  arrange- 
ment with  Stone,  one  of  the  plainti&,  who  had  the  principal  manage- 
ment of  the  matter,  to  redeem  the  farm  by  giving  Stone  in  lieu  of  so 
much  money,  a  note  drawn  by  one  Benjamin  Smith  and  endorsed  by 
Cyrus  Beers  for  $60,  payable  in  six  months;  $19  was  allowed  to  Elijah 
Smith  which  had  been  paid  by  him  to  the  attorney  of  the  plaintiffs  be- 
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fore  judgment,  and  the  balance  on  the  sale,  Stone  agreed  to  take  mfiax 
seedf  to  be  delivered  to  him  after  it  should  be  hanrested,  by  George  W. 
Smith. 

The  Tompkins  County  Bank  claimed  to  redeem  the  premises  as  as- 
signees of  a  mortgage  executed  by  Elijah  Smith  and  Van  Auken  Smith, 
on  the  8th  of  October,  1841,  to  one  Wm.  H.  Mann  of  New  York,  for 
the  connderation  of  $3,000;  and  also  as  the  a^igneesof  a  judgment 
rendered  against  Elijah  Smith  in  favor  of  Timothy  S.  Williams andJo- 
seph  E.  Shaw,  before  a  justice  of  the  peace,  on  the  6th  January,  1843, 
'  for  $28*16,  damages  and  costs,  and  docketed  in  Tompkins  county  clerk's 
ofGce,  on  the  9th  January,  1843.  The  bank  upon  these  incumbrances 
redeemed  and  took  a  deed  from  the  sheriff,  which  was  recorded,  June 
27,  1845. 

It  was  shown  by  defendant's  papers  that  the  note  given  to  Stone  by 
the  Smiths,  was  paid  at  maturity  and  the  flax  seed  delivered  or  offered 
to  be  delivered  to  Stone  in  accordance  with  the  previous  arrangement, 
but  Stone  refused  to  receive  them  for  that  purpose,  only  on  deposite  until 
the  question  of  redemption  by  the  bank  was  settled. 

The  papers  in  opposition  to  the  motion  explained  fully  the  manner  in 
which  the  mortgage  lien  was  created,  and  also  the  justices'  judgment 
upon  which  the  bank  claimed  to  redeem. 

The  moving  papers  stated  that  the  consideration  for  which  the  mort- 

/  g&ge  ^^  gi^cQ)  ^as  in  litigation  in  the  court  of  chancery  and  yetnnde* 

termined,  although  it  appeared  from  the  papers  that  the  vice  chancellor 

had  decreed  the  amount  of  the  mortgage  against  the  Smiths,  and  thej 

had  aj>pealed  to  the  chancellor. 

There  were  also  objections  taken  by  Smith  as  to  the  regularity  in  point 
of  form  merely,  as  to  the  redemption  by  the  bdnk. 

5.  B.  CusHiNo,  Defis  Counsel.  Gushing  &  Humphret,  Defls  Mfi* 

6.  B.  Walbridob,  Counsel  for  Bank.  B.  G.  Ferris,  AUyfor  BtaJe. 
Beardslet,  Justice. — Motion  granted  on  the  groimd  suggested  at  the 

hearing,  that  is,  that  the  judgment  debtor  duly  redeemed  the  land  soM. 
The  judgment  and  mortgage  alleged  to  be  owned  by  the  bank,  are  stiD 
liens  on  the  land,  if  they  are  valid,  and  the  bank  can  proceed  upon  them 
to  recover  what  is  due. 

Motion  granted  without  costs  to  either  party. 
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Alfred  S.  Prince,  Survivor  of  the  late  firm  of  Wm.  Prince  &  Son,  vs. 

William  Currie. 

An  order  maybe  granted  for  the  production  of  books  and  papers  to  enable  a  plaintiff  to 

famish  a  proper  hiU  of  particulars, 
A  bill  of  particulars  for  icost  purposes,  is  considered  as  a  part  of  the  pleading  to  which 

it  refers.     Starkweather  vt.  Kittle^  17  Wend.  20;  Chryiler  v$.  Jamet,  1  Hill^  215. 

Motion  for  discovery  of  books  and  papers  on  an  appeal  from  an  order 
of  circuit  judge. — ^This  was  an  action  of  assumpsit;  declaration  contained 
the  common  money  counts.  Plaintiff  furnished  a  bill  of  particulars, 
which  was  decided  to  be  insufficient  on  motion  of  defendant  at  February 
term,  1846,  and  judgment  of  non-pros  ordered,  unless  plaintiff  furnished 
a  further  bill. 

Plaintiff  then  applied  to  the  circuit  judge  of  the  first  circuit,  for 
discovery  of  defendant's  accounts  with  the  firm  of  Wm.  Prince  &  Son,  in 
order  to  make  a  further  bill  of  particulars;  the  application  was  denied,  on 
the  ground  that  the  discovery  sought  was  not  within  the  28th  rule  of  this 
court,  providing  for  the  discovery  of  books  and  papers. 

Plaintiff  appealed  from  tlie  order  of  the  circuit  judge  to  this  court. 

G.  R.  J.  BowDoiN,  Plffs  Counsel.    Western  &  Edwards,  Plffs  Attys. 

N.  Hill,  Jr.,  Defts  Counsel.  George  Buckham,  Defis  Mty. 

Beardsley,  Justice*. — ^The  bill  of  particulars  for  most  purposes,  is  con- 
sidered as  a  part  of  the  pleading  to  which  it  refers,  and  the  discovery 
sought,  is  to  enable  the  party  to  complete  his  declaration. 

Motion  granted. 


Anna  McDonald  vs.  Chauncey  Brace. 

Where  defendant  by  injunction  from  chancery,  restrains  plaintiff ^8  proceedings  in  the 
suit  at  law,  except  to  proceed  to  judgment^  and  the  plaintiff  does  not  notice  the  cause 
for  trial  at  the  next  circuit  after  service  of  the  injunction;  the  defendant  can  not  obtain 
judgment  as  in  case  of  non-suit  for  not  noticing  for  the  circuit.  After  service  of  the 
injunction  it  is  at  plaintiff's  election  to  proceed  to  judgment  or  not. 

Motion  by  defendant  for  judgment  as  in  case  of  non-suit. — This  was 
an  action  of  ejectment,  for  premises  in  Niagara  county.  Plaintiff  resided 
ID  Jefferson  county.  The  suit  was  commenced  in  October  last,  and  issue 
joined  the  5th  January  last.  On  the  19th  January,  plaintiff  was  served 
by  defendant  with  an  injunction  and  subpoena  from  the  court  of  chancery, 
staying  all  the  proceedings  in  this  cause  except  to  proceed  to  judgment, 
and  in  February  afterwards  was  served  with  a  bill  in  chancery,  for  relief 
&c.    A  circuit  was  held  in  Niagara,  commencing  on  the  10th  of  March, 
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and  plaintiff's  attorney  did  not  notice  the  cause  for  trial,  allegiDg  that  bj 
the  terms  of  the  injunction  servedi  it  was  optional  with  the  plaintiff, 
whether  to  proceed  to  judgment  or  not. 

Defendant  insisted  that  the  plaintiff  was  bound  to  proceed  to  judgment, 
that  the  injunction  did  not  stay  him  for  that  purpose. 

A.  Taber,  Defls  Counsel.    .  J.  C.  Morse,  Deflt  My. 

J.  A.  Collier,  Plffs  Counsel.  N.  B.  Hawes,  Plfft  AUy. 

Beaedsley,  Justice. — Denied  the  motion  with  costs,  on  the  ground  that 
it  was  -at  plaintiff's  election  to  proceed  to  judgment  or  not, after  the 
injunction  was  serred. 


Samuel  Whtiney  vs.  Henry  Shufelt. 

PlaintiiF^s  attorney  is  not  in  defaalt  for  not  noticing  a  cante  for  trial,  where  UMniiMt 
sufficient  time  between  joining  of  the  issue  and  the  commencement  of  the  cirodt,  to 
serve  a  notice  6y  mail^  the  defendants  attorney  residing  distant  from  plaintiff ^sittoncT) 
to  wit,  in  another  county.  Plaintiff's  attorney  is  not  bound  to  make  penonel  mnk* 
in  such  a  case. 

There  may  be  cases  where  a  party  would  be  bound  U  make  personal  ssrrice,  si  wkn 
he  asks  relief  irom  a  regular  de&ult,  or  seeks  to  take  advantage  of  a  tschniol 
irregularity  without  merits. 

Motion  by  defendant  for  judgment  as  in  case  of  non-suit. — ^The  Tenoe 
in  this  cause  was  in  Columbia.  Issue  joined  23d  February,  1846.  A 
circuit  was  held  in  Columbia,  commencing  on  the  16th  of  March,  1846. 
Plaintiflf 's  attorney  did  not  notice  the  cause  for  trial,  for  the  alleged  rea- 
son that  there  was  not  su  Bcient  time  left  to  serve  a  notice  by  mail,  after 
joining  of  the  issue.  Defendant's  attorney  resided  at  Valatia,  Columbia 
county,  und  plaintiff's  attorney  resided  at  Albany — ^and  there  being  but 
twenty-one  days  from  the  time  of  joining  issue  to  the  commencement  of 
the  circuit.  Plaintiff's  attorney  stated  that  he  had  no  correspondeDtor 
agent  at  Valatia,  by  whom  he  could  make  personal  service  on  defendaof s 
attorney. 

J.  A.  Collier,  Defls  Counsel.      C.  P.  Scheembrhorn,  Defls  My* 

N.  Hill,  Jr.,  Plffs  Counsel,  C.  H.  Bramhall,  Plffs  Mty. 

Bronson,  Chief  Justice. — ^There  was  not  time  to  notice  by  mail. 
Plaintiff  is  not  in  default  for  omitting  to  send  a  special  messenger  or 
otherwise  make  personal  service. 

There  may  be  cases  where  a  party  would  be  bound  to  make  personal 
service,  as  where  he  asks  relief  from  a  regular  default,  or  seeks  to  take 
advantage  of  a  technical  irregularity  without  merits. 

Motion  denied.    The  question  being  new,  no  costs  are  allowed. 
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HiBAM  Heath  ts.  RofiEBT  Taylor. 

Notice  of  substitution  of  attorneys  should  be  immediately  given  to  the  opposite  attorney. 
Where  substituted  attorneys  proceed  and  take  a  verdict  in  a  cause,  under  a  notice  of 
trial  given  by  the  former  attorney  for  plaintiff,  no  notice  of  substitution  having  been 
given  to  defendant's  attorney,  and  it  appearing  that  the  former  attorney  for  plaintiff, 
had  given  defendant's  attorney  a  itipuiatum  to  let  the  cause  go  over  the  circuit  without 
pnjadice,  afur  the  fioltct  of  trial  woi  §ervtd  ;  the  verdict  and  all  subsequent  proceed* 
ings  will  be  set  aside  with  costs,  as  unauthorized,  although  the  plaintiff  and  the  sub-  . 
stituted  attorneys  were  ignorant  of  such  stipulation. 

Motion  on  the  part  of  defendant  to  set  aside  verdict ^  judgment,  fyc. — 
A  verdict  was  obtained  in  this  cause  in  favor  of  the  plaintiff,  June  28th, 
1844,  and  judgment  entered  April  23,  1845.  Costs  were  taxed  April 
18th,  1845,  without  notice.  Copy  costs  served  on  defendant's  attorney 
25th  August,  1845,  which  was  the  first  knowledge  defendant's  attorney 
had  of  the  verdict.  It  appeared  on  the  part  of  the  defendant  that 
plaintiff's  attorney,  L.  J.  Lansing,  Esq.,  personally  served  a  notice  of 
trial  on  defendant's  attorney,  on  the  31st  May,  1844,  for  the  June  circuit 
in  Steuben,  to  be  held  on  the  24th  June,  1844.  On  the  12th  June,  1844, 
Lansing  gave  defendant's  attorney  a  stipulation  that  the  cause  should  go 
over  the  June  circuit,  1844,  without  prejudice;  that  after  the  12th  June, 
1844,  defendant's  attorney  alleged  that  he  never  heard  directly  or  indi- 
rectly, that  any  proceeding  had  been  taken  in  the  cause  by  either  party, 
until  the  25th  of  August,  1846,  when  he  received  a  copy  of  a  bill  of 
costs,  and  notice  accompanying  it,  that  Johnson  &  Covell,  Esqrs.,  had 
been  substituted  as  attorneys  for  plaintiff,  in  the  place  of  L.  J.  Lan- 
sing, Esq. 

Defendant's  attorney  served  papers  for  this  motion  for  December  spe- 
cial term  last,  which  was  put  over  by  consent  to  February  special  term, 
and  finally  abandoned,  for  the  reason  that  news  had  been  received  of  the 
death  of  defendant  in  July  last,  who,  at  the  time  of  his  death  resided  in 
Illinois.  On  the  21st  of  March  last,  Christopher  Hewitt  was  appointed 
administrator  of  the  defendant,  and  employed  defendant's  attorney  to 
proceed  with  this  motion.  It  appeared  on  the  part  of  the  plaintiff,  that 
L.  J.  Lansing,  Esq.,  on  the  31st  May,  1844,  gave  to  plaintiff  a  stipula- 
tion  substituting  Johnson  &  Covell,  of  Steuben  county,  attorneys  for  the 
plaintiff,  after  that  Lansing  alleged  he  had  had  no  charge  or  control  of  the 
cause;  that  soon  after  the  June  circuit,  1844,  M.  L  Townsend,  Esq.,  law 
partner  of  defendant's  attorney,  enquired  of  him,  (Lansing,)  whether  a 
verdict  had  been  taken  in  the  cause,  as  he  had  heard  there  was  a  report 
of  that  kind  made  by  plaintiff ;  Lansing  informed  him  that  he  had  given 
the  papers  to  Johnson  &  Covell,  who  had  charge  of  the  suit,  that  he  had 
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not  heard  from  thorn  or  the  plaintiff  since  the  circuit,  and  thai  he  had  no 
information  on  the  subject.    Afterwards,  in  the  spring  of  1845,  he  told 
defendant's  attorney  that  Johnson  and  Covell  had  been  substituted  as 
attorneys  in  his  place,  and  that  defendant's  attorney  had  better  write  to 
them  or  the  clerk  of  Steuben  county,  and  ascertain  whether  a  verdict  had 
been  taken  in  the  cause;  that  he  (Lansing)  had  nothing  more  to  do  with 
it.    Plaintiff  stated  that  he  took  the  papers  in  the  cause  and  subpoenas 
from  L.  J.  Lansing,  Esq.,  on  the  20th  June,  1844,  and  also  a  stipulation 
signed  by  Lansing,  substituting  Johnson  &  Covell,  as  his  attorneys  in  the 
cause;  that  he  received  no  information  from  Lansing  that  any  stipulation 
had  been  given  or  any  arrangement  made  to  let  the  cause  go  over  the 
circuit;  that  soon  after  the  verdict  was  taken,  plaintiff  was  at  West  Troy 
and  informed  the  defendant  and  Hewitt  (who  was  afterwards  administra- 
tor of  defendaitt),  and  others,  of  the  verdict  in  the  cause. 

N.  Hill  Jr.,  Defls  Counsel.  R.  M.  Townsend,  Defts  My- 

M.  T.  Reynolds,  Plffs  Counsel:  Johnson  &  Covell,  Plffs  Attip. 

Bronson,  Chief  Justice. — The  trial  was  wholly  unauthorized,  and  wc 
can  not  say  upon  t^e  papers  that  the  objection  has  been  waived. 
Motion  granted,  with  costs. 


George  Charles  vs.  Robert  Waterman. 

Where  the  real  plalotiff  resides  out  of  the  slate,  aod  the  demand  helongsout  of  the  state, 
and  the  plaintiff  to  the  record  resides  within  the  sUte,  the  plaintiff  to  the  lecofd  is 
bound  to  file  security  for  costs. 

Motion  by  dejendant  that  flaintiff  JUe  security  for  costs. — Plaintiff's 
attorney  gave  notice  to  defendant's  attorney,  and  served  it  with  the  de- 
claration; that  the  demand  for  which  this  suit  was  brought,  and  all  claiotf 
either  in  law  or  equity  which  the  plaintiff  had  against  the  defendant  od 
the  3d  day  of  June,  1844,  were  on  that  day  sold,  assigned  and  transferred 
by  the  plaintiff  to  A.  P.  Richardson  and  J.  C.  Burrage,  and  that  thb  suit 
was  brought  for  the  benefit  of  Richardson  &  Burrage. 

Defendant's  papers  showed  that  Richardson  &  Burrage  were  doing 
business  in  the  city  of  Boston  as  a  firm,  and  that  they  resided  in  the  state 
of  Massachusetts. 

Plaintiff's  counsel  insisted  that  where  the  real  plaintiff  resided  out  of 
the  state,  and  the  demand  belonged  out  of  the  state  as  in  this  case,  that 
the  plaintiff  was  not  bound  to  file  security  for  costs. 


1846.]  Special  Term  Reports.  123 

'D.  Wright,  De/ts  CotmseL  H.  C.  Whelpey,  Defts  Mty. 

A.  WoRDEN,  Plffs  CovnseL  F.  M.  Haight,  Plffs  Atty. 

Bearuslet,  Justice. — Granted  the  motion,  costs  to  abide  the  event,  on 
the  ground  that  Richardson  &  Burrage  were  the  parties  in  interest,  and 
they  being  non-residents,  were  bound  under  the  former  decision  of  this 
court  to  file  security  for  costs. 


Isaiah  Bangs  et  al.  vs.  Elias  Avert. 

Where  a  plaintiff  asks  leave  to  reply  several  matters  to  a  special  plea — ^bankrupt's  dis- 
chai^,  ifC, — ^he  should  set  out  parpieuLarly-wYaX  those  noatters  are. 

Motion  by  plahUiffs  for  leave  to  reply  several  replications  to  ike  plea 
of  hankrvfpVs  dischargey  pleaded  by  defendant  Elias  Avery. — ^The  plaint- 
iffs stated  that  they  were  desirous  to  set  up  various  acts  of  fraud  on  the 
part  of  the  defendant  Avery  in  his  discharge,  in  bar  to  his  plea;  that  he 
fraudulently  and  willfully  concealed,  and  fraudulently  and  willfully  omitted 
to  include  in  his  inventory  of  his  property,  certain  property  and  rights  of 
property  real  and  personal  of  great  value,  and  that  he  fraudulently  and 
willfully  concealed  the  same  from  the  assignee  appointed  by  the  district 
court,  in  his  proceedings  to  obtain  his  discharge,  which  property  and 
rights  of  property,  he  (Avery)  owned  or  had  a  beneficial  interest  to  a 
large  amount  as  plaintifis  were  informed  and  believed,  and  fully  expected 
to  prove  on  the  trial  of  the  cause. 

J.  Edwards,  Plffs  Counsel.  S.  Matthews,  Plffs  Atty. 

A.  Taber,  Defts  Counsel.  L.  Farrar,  Lefts  Atty. 

Beardslet,  Justice. — Denied  the  motion,  with  costs,  without  prejudice, 
on  the  ground  that  the  plaintifis  did  not  state  particularly,  what  matters 
were  sought  to  be  replied.    The  affidavit  was  not  full  enough. 


HuBfPHRET  &  Lansing  vs.  John  R.  Oansevoort. 

Wfiere  defendant  moves  on  ttrenXy  witnesses  to  change  the  venue,  without  showing 
tpeciaUy  why  they  are  material  and  necessary;  and  the  plaintiff  states  that  three  wit- 
nesses are  material  for  him,  and  shows  why  they  are  material  and  necessary,  the  venue 
Trill  be  retained. 

Motion  by  defendant  to  change  venue, — Defendant  moved  on  an  affida- 
vit containing  the  names  of  twenty  witnesses  as  material  and  necessary 
for  his  defence,  and  to  change  the  venue  from  the  county  of  Albany  to 
the  county  of  Steuben.    Action ;  assumpsit ;  defendant  stated  in  his 
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affidavit  that  if  the  plaintifis  claimed  to  have  more  than  two  witnesses 
residing  in  the  county  of  Albany  where  the  venue  was  laid,  all  of  them 
over  two,  were  material  for  the  plaintiffi  only  to  prove  the  value  of  certain 
articles  of  property  sold  by  the  plaintiffs  to  the  defendant,  which  could  as 
well  be  proved  by  witnesses  residing  in  the  county  of  Steuben;  no  special 
circumstances  were  shown  or  reasons  given,  why  twenty  witnesses  were 
necessary  for  defendant  in  his  defence  to  the  suit. 

Plaintiffs  stated  that  they  were  hardware  merchants  m  the  city  of 
Albany,  and  that  the  suit  was  brought  to  recover  for  several  ViQs  of 
goods  sold  at  different  times  during  the  years  1843  and  1844,  in  the  city 
of  Albany,  amounting  in  all  to  $1,500;  that  three  witnesses  were  material 
and  necessary  for  the  plainti&  on  the  trial  of  this  cause,  &c. 

D.  Wright,  Defts  CatmseL         R.  B.  Van  Valxenbdsgu,  BeJU  My* 

R.  L.  JoicE,  Plffs  Counsel.  C.  W.  Campbbll,  Plffs  My. 

Beardsley,  Justice. — ^No  reasons  are  shown  why  twenty  witnesses  are 
necessary  for  defendant  Plaintifis  show  why  three  are  necessary  foi 
them;  the  venue  must  be  retained. 

Motion  denied. 


Jacob  F.  Miller  vs.  James  H.  Hootce. 

A  defendant  not  a  party  to  the  record,  but  is  the  real  defendant  and  party  in  interert  ia 
the  suit,  can  make  an  affidavit  of  merits,  to  prevent  an  inqaeat. 

An  inquest  will  be  set  aside  where  such  an  affidavit  of  merits  is  filed  and  served  befoit 
the  inquest  is  taken. 

Motion  by  defendant  to  set  aside  inquest. — tissue  was  joined  in  Decem- 
ber last;  the  cause  was  noticed  for  trial  for  the  last  January  circuit,  io 
Albany.    It  appeared  from  defendant's  papers  that  Hooker  was  defend- 
ant nominally;  that  Cornelius  Schermerhorn  was  the  real  defendant  and 
party  in  interest  in  the  suit;  before  the  cause  was  called^  one  of  defend- 
ant's attorneys  informed  plaintiff's  attorney  that  he  had  sent  an  affidavit 
of  merits  to  the  defendant  Hooker  to  have  him  sign  and  swear  to^  and 
to  return,  which  he  expected  soon,  and  requested  plaintiflf's  attorney oot 
to  take  an  inquest^  if  the  cause  should  be  called  before  the  affidavit  arrifed. 
Plaintiff's  attorney  signified  his  intention  to  take  an  inquest  in  the  cause 
when  it  was  called,  unless  an  affidavit  of  merits  was  filed  ;  defendant's 
attorney  then  procured  an  affidavit  of  merits  from  Schermerhorn  the 
defendant  in  interest,  and  filed  it  and  served  a  copy  on  plaintiff^'s  attor- 
ney.   Plaintiff's  attorney  disregarded  the  affidavit  and  took  an  inque 
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The  affidaytt  wag  apecitl,  tnd  slated  that  Hooker  was  absent  from  the 
city  and  county  of  Albany,  that  it  would  be  difficult  to  obtain  from  him 
an  affidavit  of  merits  in  time  to  prevent  an  inqnest ;  that  although  Hooker 
was  the  defendant  upon  record,  yet  "  that  he  (Schermerhorn)  was  the 
defendant  in  interest  and  was  fully  acquainted  with  the  facts  and  circumn 
stances  of  the  cause,  and  that  he  had  fully  and  fairly  stated  the  case  to 
his  counsel,  &c." 

Plaintiff's  counsd  insisted  that  the  affidavit  of  merits  should  have  been 
made  by  the. defendant  on  record,  or  his  attorney  to  be  valid^  and  cited 
BurrU's  Practice,  214. 
H.  Harris,  DeJU  Coumel.  Harris  &  SaBTBARn,  De/U  Mt^ 

R.  H.  Northrop,  P(^#  ComimI.    R.  H.  Nobthrot,  Pj^f' ^%* 
Beabdslet,  Justice. — Held,  the  affidavit  sufficient.     Scliermerhoni 
swore  that  he  was  the  real  defendant  and  party  in  interest 
Motion  granted,  costs  to  abide  the  event. 


mm 


Sahubl  Frost  et  aL  vs.  Jacob  B»  Flint  ilnp'd  &c. 

Wliere  a  notion  iflnwde  to  sot  aside  »  doelaratlon  torvied  in  a  canoe,  on  tiie  gronnd  that 
it  wae  not  filed  before  it  wai  aenred,  and  the  motion  is  deaiod  on  the  nerits  with  eosta, 
and  no  leave  f^iven  to  renew,  it  does  not  |ireelnde  the  parlj  from  afterwards  motiins 
to  set  aside  a  default  and  subseqiient  proeeedings  in  thecanse,  where  the  time  of  fiUnf 
the  declaration  is  the  ground  of  the  motion  for  setting  aside  the  AtfwXt^  and  ii  the 
wuat  point  which  was  relied  on  in  the  former  motion. 

It  ie  irrsfnlar  and  \mjpirfifw  ivt  an  ofllcer  to  aiga  a  Judgment  recoid  ta  IXnj^  \  that  m 
before  the  amount  of  damages  and  costs,  4^.,  are  inserted  in  it« 

JIfoMon  &y  defeaiand  Flint  to  set  aside  izfwuii  and  subsequent  proceed^ 
ings. — ^In  this  case  a  motion  was  made  at  the  last  special  term,  held  in 
February,  on  behalf  of  Flint,  to  set  aside  the  declaration  served  in  this 
cause,  on  affidavits  tending  to  show  that  the  declaration  was  not  filed  until 
11th  of  December,  1845,  whereas  it  was  served  on  the  evening  of  the 
10th.  The  motion  was  opposed  on  affidavits  showing  that  the  declara- 
tion was  sent  by  mail  from  Fort  Plain  to  Utica,  on  the  10th  in  a  letter, 
which  letter  was  returned  on  the  11th,  with  a  memorandum  purporting  to 
hare  been  signed  "  J.  L.  Beardsley,''  stating  that  the  declaration  was  filed 
on  the  lOth.  The  original  memorandum  and  letter  to  Mr.  Beardsley  was 
annexed  to  the  opposing  papers.  The  chief  justice  denied  the  motion 
-with  costs,  and  no  leave  was  given  to  renew  it  The  plaintiff  afterwards 
proceeded  in  the  cause,  and  entered  the  default  of  Flint  for  not  pleading. 

26 
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defendant's  papers  sliowed  that  the  judgment  record  in  this  cause  i9%b 
signed  bj  the  oflScer  in  blank,  as  to  the  amount  of  damages;  that  it  was 
dated  and  signed  on  the  4di  Febniaty,  and  the  damages  assessed  on  the 
6th  of  February,  and  the  rules  for  judgment  entered  on  the  6th,  and  the 
date  of  the  signing  was  altered  from  the  4th  to  the  6th,  by  somepenoD 
other  than  the  officer  who  signed  it 

The  defendant's  counsel  moved  to  set  aside  the  default,  on  the  ground 
that  the  declaration  was  not  filed  until  the  11th  of  December,  and  he 
produced  a  certificate  signed  by  J.  L.  Beardsley,  stating  that  the  dedara- 
tion  was  not  filed  until  the  11th  of  December. 

Plaintiff's  counsel  opposed  the  motion,  and  produced  the  papers  used 
on  the  former  motion,  and  relied  on  them,  together  with  the  decision  then 
made  by  the  chief  justice,  as  an  answer  to  the  present  motion.  He  said 
this  decision  necessarily  determined  that  the  declaration  was  in  point  of 
fact  filed  on  the  10th  of  December,  and  until  that  decision  was  reversed, 
or  leave  given  to  renew  the  motion,  the  declaration  must  be  deemed  served 
on  the  10th  and  not  on  the  11th.  Besides,  the  certificate  of  the  deik 
had  been  produced,  on  both  sides,  and  the  papers  showed  that  the 
declaration  was  probably  received  at  the  clerk's  office  on  the  lOdi,  and 
that  was  a  sufficient yi/wig  within  the  meaning  of  the  statute,  though  not 
marked  filed  until  the  next  day. 

D.  Wright,  Defts  Counsel.  J.  Wbndell,  DefU  My. 

N.  Hill,  Plffs  Counsel.  H.  Adams,  Plfs  My. 

Beardslet,  Justice. — Set  aside  the  default  as  irregular,  saying  that 
though  the  chief  justice  had  refused  to  set  aside  the  declaration,  he  had 
not  decided  the  present  question,  viz  :  whether  the  declaration  was  filed 
in  such  a  manner  that  a  default  could  be  entered  in  the  suit  He  said  be 
believed  from  all  the  papers  produced,  that  the  declaration  was  oot  filed 
till  the  1 1th  of  December,  and  therefore  the  default  was  irregular.  He 
also  stated  that  it  was  irregular  and  improper  for  any  officer  to  sign  a 
judgment  record  in  blatik;  that  if  such  had  been  the  practice  to  anj 
extent,  it  was  high  time  that  it  should  be  stopped. 


AvousTUB  H.  Phelps  v&  Euau  Wasson  and  EpHRAOii  McKeb. 

Wh0»  a  mAiee  of  'motioii  to  dMUigo  tibo  venno  asks  for  coffU,  costs  wiU  bo  sUowcd 
pUintifTfor  oppotriof  to  opposo  tho  motion. 

This  was  a  motion  by  defendant  to  change  the  venue  from  the  county 
of  Chemung  to  the  county  of  Cattaraugus.    The  defendants  asked  for 
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costs  in  their  notice  of  motion.  Plaintiff's  counsel  did  not  oppose  the 
motion^  otherwise  than  to  ask  for  costs  against  defendants^  for  being 
compelled  to  attend  to  prevent  costs  being  taken  against  plaintiff  by 
default. 

M.  T.  Reynolds,  Defts  Counsel.         M.  B.  Champlin,  Defis  Jitty. 

N.  Hill,  Jr.,  Plffs  Counsel.  E.  &  G.  E.  Quin,  Plfs  JlUys. 

Beardslet,  Justice.— Granted  the  motion:  the  defendants  to  pay  $7 
costs  for  opposing. 


John  Sandland  ts.  Edson  Adams. 

Where  the  veniie  ia  an  affidavit  it  laid  id  one  eonnty,  and  the  officer  who  takes  it  re- 
sides in  another }  held  bad,  for  want  of  jvisdiction.  9  H9ward*i  PratUe§  Rtparts^ 
86. 

This  was  a  motion  by  defendant  to  set  aside  an  inquest  and  subsequent 
proceedings.    A  similar  motion  was  made  in  February  last,  which  was 
denied  with  $7  costs,  without  prejudice.    The  affidavit  which  showed  the 
reasons  of  defendant's  default  for  not  trying  the  cause,  &c.,  was  made  by 
the  attorney  for  defendant,  and  was  entitled  ^*  Westchester  county,''  but 
was  sworn  to  before  Wm.  C.  R.  English,  a  commissioner  of  deeds  who 
was  appointed  for  and  resided  in  the  city  and  county  of  New  York. 
Plaintiff's  counsel  cited  2  Howard^s  Practice  Reports,  86. 
M.  T.  Reynolds,  Defts  Counsel.         G.  Milbs^  Defts  Atty. 
J.  Edwards,  Plffs  Counsel.  York  &  Cook,  Plffs  Attys. 

Beardslet,  Justice. — ^Denied  the  motion  with  $7  costs,  without  pre- 
jadice,  on  the  ground  that  the  yenue  in  the  affidavit  being  Westchester 
county,  and  the  officer  residing  in  the  city  and  county  of  New  York,  had 
no  jterisdiction. 


William  C.  Mack  vs.  Daniel  McCullock. 

It  is  necessary  for  an  officer  who  is  sned  as  sach,  to  make  application  to  the  court  for 
doable  costs,  where  he  succeeds  in  the  suit;  only  single  costs  of  the  motion  will  he 
aiDowed. 

Motion  by  defendant/or  douUe  costs. — ^This  was  an  action  of  replevin 
agrainst  the  defendant  as  a  general  deputy  sheriff.  In  February  last 
judgment  as  in  case  of  non-suit  was  obtained  by  defendant,  and  the  value 
of  the  property  assessed  upon  a  writ  of  inquiry. 

Plaintiff's  counsel  objected:  Ist,  that  no  motion  for  double  costs  was 
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necessary,  that  defendant's  notice  showed  him  to  be  an  officer,  and  die 
pleadings  should  have  been  presented  to  the  taxing  officer,  and  doable 
costs  taxed  of  course.  2d,  he  should  not  ask  for  costs  of  this  motion, 
and  if  any,  only  single  costs. 

A.  K.  Hadlet,  Defis  Counsel.  D.  N.  Burnium,  Dtjb  My. 

J.  Edwards,  Plfft  Counsel.  C.  D.  Wright,  Plffs  My. 

Beabdslet,  Justice. — ^This  application  was  necessary,  and  of  coune 
carries  costs,  but  single  only. 

Motion  granted  with  $10  costs. 


Clarissa  Brown  ra.  Samuel  S.  Ferguson. 

A  UttT  propeaimg  to  tex  a  bill  of  eotts  in  a  eauM  beforo  a  certain  oiBecr  at  hit  ofiee  • 
a  certain  day  and  honr,  ii  not  a  ntiiet  of  taxation.  A  niaxatiom  on  indi  infomntiM 
ti  irregular. 

Motion  by  defendant  for  reiaxaKon  of  eosts^ — ^Platntiff's  attomeji 
serred  on  defendant's  attorney,  notice  of  retaxation  of  the  plaintiff's  biQ 
of  costs  in  this  cause,  on  the  10th  March  last  for  the  16th  March,  before 
Samuel  F.  Reynolds,  Esq.,  supreme  court  commissioner  at  Sing  Siog, 
Westchester  county.    Defendant's  attorney  attended  at  the  time  and  place 
noticed  to  oppose  the  taxaticHi,  and  there  met  one  of  the  plaintiff's  at* 
torneys,  Mr.  Briggs.    Mr.  Reynolds  the  commissioner  was  absent  in  the 
city  of  New  York,  and  did  not  return  by  4  o'clock  p.  m.,  when  defeni- 
ant's  attorney  left.    Mr.  Briggs  proposed  to  defendant's  attorney  to  ban 
the  costs  retaxed  before  Mr.  Hallett  in  New  York,  on  a  day  thereafter  to 
be  iBxed  between  defendant's  attorney  and  Mr.  Lee  one  of  plaintiff 'a 
attorneys,  who  was  to*  attend  the  taxation.    Defendant's  attorney  asaeoted 
to  that  proposition,  and  they  left  Sing  Sing  for  their  respective  residence! 
On  the  17th  March,  defendant's  attorney  received  from  Mr.  Lee,  one  d 
plaintiff's  attorneys,  a  letter  dated  12th  March,  proposing  to  retaxtbe 
costs  before  Mr.  Reynolds  at  Sing  Sing,  on  the  23d  March.    Defendant's 
attorney  observed  the  letter  was  dated  before  the  interview  he  had  vitb 
Mr.  Briggs,  and  supposed  that  Mr.  Lee  on  hearing  the  arrangement  to 
have  the  costs  taxed  by  Mr.  Hallett,  would  again  notice  the  costs  for  re* 
taxation,  that  he  did  not  regard  the  letter  as  a  notice  of  retaxation.  Tbe 
letter  read  as  follows:  ''  Owenville,  12th  March,  1846.     J.  W.  TcHop- 
kins,  Esq.    Dear  Sir — I  have  just  received  information  of  Mr.  ReynoUi 
that  he  will  be  in  New  York  on  Monday,  on  hearing  from  Mr.  Clapp  to- 
day that  you  will  oppose  on  retaxation  of  the  costs  in  Brown  vs.  Feignsooy 
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I  hasten  to  apprise  yov,  in  the  hope  that  you  may  receive  thb  in  time  to 
ayoid  a  bootless  journey  through  the  mud.  We  now  propose  to  retax  the 
plaintiff's  costs  in  Brown  vs.  Fergtuan  before  Mr.  Reynolds  at  his  office 
in  Sing  Sing,  on  Monday  week  the  5^  instant,  at  12  o'clock  m.  Yours 
kcy  Thomas  R.  Lee." 

On  the  28th  March,  defendant's  attorney  learned  that  plaintiff's  attor- 
neys had  the  costs  retaxed  before  Mr.  Reynolds  on  the  23d  March,  no  one 
appearing  to  oppose,  they  were  taxed  at  the  full  amount 

Plaintiffs  counsel  insisted  that  the  letter  was  a  sufficient  notice  of  re- 
taxation  to  defendant's  attorney. 

J.  W.  ToBiFKiNs,  Dejis  CcuweL  J.  W.  Tobifkins,  DefU  Atty. 

A.  Tabex,  Plffs  Counsd.  Lee  &  Brigos,  Plffs  Attys. 

Beardsley,  Justice. — Granted  the  motion,  with  $10  costs.  The  letter 
proposing  a  day  of  taxation  was  not  a  notice  of  taxation,  the  retaxation 
was  irregular. 


Jacob  P.  Hill  et  al.  vs.  Isaac  F.  Russell. 

When  plaintiff  iwears  to  Um  truth  and  matariality  of  soreral  mattera  aought  to  be 
npliad  doable,  he  will  be  allowed  thus  to  reply,  althovgh  luch  replication  might  be 
coBiidered  bad  on  demurrer. 

Motion  hy  plahdiffs  for  leave  to  reply  double  to  the  defendant* i  special 
plea  of  bankrupts  discharge. — ^First,  a  promise  made  by  the  defendant  to 
the  plaintiffit  to  pay  the  debt  or  demands  for  the  recovery  of  which  this 
suit  was  brought,  subsequent  to  the  time  the  defendant's  bankrupt's  dis- 
charge was  granted.    Second,  that  the  debt  or  demands  or  some  part 
thereof  for  the  recovery  of  which  this  suit  was  brought,  was  created  while 
the  defendant  was  acting  in  a  fiduciary  capacity,  and  that  the  debt  or 
demands  were  not  mentioned  in  any  of  the  defendant's  papers  in  his 
proceedings  in  bankruptcy,  and  the  plaintiffs  were  not  named  therein  as 
creditors  of  defendant;  that  the  plaintiffs  were  not  served  with  any  notice 
of  defendant's  proceedings  in  bankruptcy,  or  with  any  notice  of  the 
defendant's  petition  or  application  for  his  discharge  as  a  bankrupt, 
although  the  defendant  well  knew  the  place  of  residence  of  the  plaintiffik 
Plaintiffs'  affidavits  stated  the  above  matters  as  facts,  and  alleged  their 
materiality  by  way  of  replication. 

Defendant's  counsel  objected;  1st,  that  plaintiffi  must  show  the  neces- 
sity of  applying  to  this  court  for  such  leave.    2d,  there  was  no  consider- 
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ation  of  the  subsequent  promise)  and  if  defendant  was  not 
to  the  claim  of  plaintifis,  it  was  all  they  required  to  show. 

J.  H.  Collier,  Plffs  Counsel.  R.  Balcom,  Plffs  My. 

R.  H.  NoRTHsoPy  Defts  Catmsd.        ARMsrucMfo  &  Flt,  Defts  Mtyt. 

Beardsley,  Justice. — Granted  the  motion,  costs  to  abide  theeyent,  and 
suggested  that  on  demurrer  the  validity  of  the  pleas  might  be  questioned, 
but  would  riot  decide  as  to  that,  the  affidavit  to  the  materiality  of  these 
separate  matters  was  sufficient 


Herman  M.  Rometn  vs.  Charles  Kino. 

Where  an  incredible  number  of  witnenet  «re  twom  to  by  a  defendaat  to  change  thi 
▼enue,  the  motion  will  be  denied  with  coats  on  hia  own  papers. 

Motion  by  defendant  to  change  the  venue  Jrom  the  county  of  IRder  to 
the  city  and  county  o/JiTew  York. — ^It  appeared  that  the  action  was  libeL 
Defendant  swore  to  one  hundred  and  forty-4hree  witnesses,  residing  in 
the  city  and  county  of  New  York  as  necessary  &c.,  and  showed  no 
special  circumstances.  Plaintiff's  counsel  cited  1  Houxxrd^s  Pradia 
Reports,  132. 

C.  H.  Rapallo,  De/is  Counsel.        Charles  H.  Rapallo,  Defts  Mjf- 
M.  T.  Reynolds,  Plff^s  Counsel.        M.  Schoonmaexr,  Plffs  AUy. 

Beardsley^  Justice. — Denied  the  motion,  with  costs,  and  stated  that  it 
was  against  all  experience  that  so  many  witnesses  were  necessary  in  an 
action  of  libel,  and  without  looking  at  the  papers  on  the  other  side,  he 
should  deny  the  motion,  with  costs. 


Francis  L  MARvm  et  al.  vs.  Labcrbrt  Van  Hobsen. 

An  appeal  from  the  circuit  jadge  under  the  statute  «f  1841,  is  snbject  to  the  pnctkt 
of  the  special  terms,  and  should  be  brought  to  a  hearing  at  the  next  qiecial  tanii| 
(where  there  is  time,)  after  the  appeal  Is  taken. 

•^n  appeal  by  defendant  on  a  motion/irom  decision  of  circuit  juigtr^ 
On  the  13th  of  May,  1842,  the  defendant  made  a  motion  before  Judge 
Kent,  circuit  judge  of  the  1st  circuit,  to  set  aside  an  execution  issued 
against  him  by  plaintifis.  The  circuit  judge  denied  the  motion,  and  the 
defendant  appealed,  but  had  ncFcr  prosecuted  his  appeal  to  a  hearing 
until  the  present  time. 
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K  SAmFORD)  Defis  Cwmel.  R.  Mott,  DqfU  My. 

Wm.  Coit,  Plffs  Counsel.  Wm.  Coit,  Plffs  My. 

Beardsley,  Justice. — Held,  that  appeab  from  the  circuit  judge  under 
the  statute  of  1841,  were  not  calendar  causes,  but  were  subject  to  the 
practice  of  the  special  tenns,  and  the  party  appealing  was  bound  to  bring 
his  appeal  to  a  hearing  at  the  next  special  term  aft^  it  was  taken* 

Motion  was  therefore  denied  with  costs. 


Moses  B.  Pbrine  ts.  Edward  Blackfou. 

Where  a  ^neral  demurrer  to  plaintiiPt  declaration  if  served  in  time,  and  the  plaintiiTi 
attornef  disregards  it,  for  tba  reason  that  the  detodant  had  pranised  to  pay  the  demand, 
and  threatened  plaiotilT  to  keep  him  oat  of  it  a  longer  time  than  he  asked  to  pay  it  in 
if  he  sued  it,  and  that  it  was  a  trick  and  efR>rt  for  delay  on  the  part  of  the  defendant^ 
and  goes  on  and  enters  default  and  perfects  judgment ;  snch  proceedings  will  he  set 
aside  with  costs;  the  demurrer  heing  regtdarly  served,  the  reasons  are  not  soAcient  to 
warrant  plaintiff  in  treating  it  as  a  nidlity. 

Motion  by  defendcmt  to  set  aside  default  and  subsequent  proceedings.*^ 
On  the  11th  February,  1846,  defendant  was  served  with  declaration  in 
this  suit  On  the  2d  day  of  March,  A  demurrer  to  plaintiff's  declaratton 
was  duly  served  on  plaintiff's  attorney  by  mail,  together  with  notice  of 
retainer  from  defendant's  attorney.  On  the  9th  of  March  defendiinfs 
attorney  received  a  letter  from  plaintiff's  attorney,  (postage  unpaid,) 
saying,  *'  I  decline  receiving  the  copy  demurrer  in  this  cause  and  have 
entered  default,  &c.,  therein.  I  will  return  the  copy  demurrer  to  you  if 
you  wish."  On  the  5th  March  plaintiff 'b  attorney  entered  default  and 
perfected  judgment. 

Plaintiff's  counsel  insisted  they  had  a  right  to  disregard  the  demurrer, 
for  the  reason  that  It  was  solely  an  effort  for  delay,  and  a  trick  to  keep 
plaintiff  out  of  his  demand,  and  came  within  the  decision  in  i^Hill;  they 
had  shown  defendant's  admissions  to  pay  the  note  upon  which  the  suit 
was  brought,  and  his  threats  made  at  the  same  time,  that  if  plaintiff  sued 
it,  he  (defendant)  would  keep  him  out  of  it  a  longer  time  than  what  he 
asked  to  pay  it  in. 

H.  H.  Martin,  Dejis  Counsel.  J.  S.  Boswortr,  Defts  My. 

£.  H.  RosBKRANs,  Plffs  Counsd.  M.  W.  PBRnns,  Plffs  My. 

Beardslet,  Justice.-^The  demurrer  must  be  held  regularly  served,  the 
only  question  is  whether  the  acts  of  the  defendant  were  such,  that  it  made 
it  a  nullity,  he  thought  not 

Motion  granted  with  costs. 


izi  IMo  York  Supreme  Court  [April, 

The  Methodist  Episcopal  Chuech  in  the  yQlage  of  Little  Falls  m 

NoBMAN  Teton. 

A  oommiMioner^t  order  fteyiag  plaintiff ^t  prooecdinft}  ^^  rtpoii  ^frtftrut'mwA 
within  the  meaning  of  the  97th  rule. 

Artp0rt6fr^trmtiM9qw$lmit  to  a  Mnllef  witUa  the  ftatafct.  UR,  S., ii.  309, 4  tO. 
A  defendant  made  a  eaie  to  rovitw  a  report  of  refereee,  serred  notiee  of  letUnNnt 
within  the  Ibor  dayi  allowed  hj  the  rule  for  that  purpoee,  Vat  fixed  the  day  of  lettle- 
ment  wutrt  than  twemtjf  day$  firom  the  day  of  Mrvict.  After  twenty  dayi  from  thi 
day  of  lerriee,  the  plaintiff  perfected  judgment,  iasued  ezeeutioa  end  teflad,  (the 
commiseioner'e  order  if  it  had  been  Talld,  only  etaid  plaintiff^a  proceedingt  by  Ut  tawi, 
until  the  caae  waa  aettled.) 

JMf,  that  the  caae  became  aetfled  byfciteof  tte  rule  of  liiia court,  a(  liaftiflertba 
expiration  of  twenty  daya  fh»m  the  day  of  acrving  notice  of  aettleroent. 

MMan  ^  defandattt  to  sei  aridt  €X€Cuium  and  judgmeniy  andiohaoe 
case  settled  andargued^-^This  cause  was  an  action  of  aasumpsit,  and  re- 
ferred by  consent  to  three  referees,  who  made  their  report  in  favor  of  the 
plaintiff^  on  the  iBth  December  last    A  copy  of  the  report  was  served 
on  defendant's  attorney  December  30tL    On  the  30th  Decembefi  de- 
fendants attorn^  served  on  plaintiff's  attorneys,  papers,  case,  and  notice 
of  motion,  on  which  to  move  to  set  aside  the  report ;  at  the  same  time 
served  an  order  oi  a  Supreme  Court  commissioner^  staying  all  plaintiff's 
proceedings,  after  filing  the  report  and  entering  rule  for  judgment,  until 
the  case  was  settled  by  the  referees,  and  two  days  thereafter.    The  case 
and  papers  were  yerifie4  by  affidavit.    On  the  22d  January,  plaintiff's 
attorneys  served  on  defendant's  attorney  proposed  amendments^time  for 
that  purpose  had  been  extended  to  January  26th*    On  the  524th  Janaarj 
defendant's  attorney  served  on  plaintiff's  attorneys  a  notice  of  tbe 
settlement  of  the  case,  and  amendments  by  the  referees,  for  the  16th 
February  then  next    Defendant's  attorney  gave  as  a  reason  for  fbuDg 
the  time  so  long,  that  the  common  pleas  commenced  its  session  in  Her* 
kimer  coonty  on  the  finst  Monday  of  February,  and  usually  occupied  two 
weeks  or  ooore;  tod  the  law  member  of  the  referees  was  district  attoracj) 
and  tbe  attorney^  for  both  parties  had  more  or  less  business  before  that 
court,  Slc    On  the  30th  January,  plaintiff's  attorneys  served  on  defead- 
ant's  attorney  a  notice  in  substance  that  thqr  should  object  to  the  settle- 
ment of  the  ease  by  the  referees,  for  the  reason  that  the  day  of  settlement 
fixed  by  defendant's  attocqey  was  more  than  twenty  days  after  the  time 
of  serving  notice  of  settlement;  and  aa  more  than  four  days  bad  expired 
.after  the  service  of  the  proposed  amendments  by  them,  they  should  con- 
sider the  case  as  settled  by  the  plaintiff's  amendments.    The  referees 
refused  to  settle  the  case  on  the  objections  made  by  plaintiff's  attonM!;f& 
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On  the  4di  of  February  plaintiff's  attorneys  entered  up  judgment,  and 
on  tbe  Idth  of  March  issued  Execution. 

M.  T.  RsTNOLDSy  Defts  Counsel.  L.  Ford,  Defls  Mty. 

E.  S.  Capbon,  Plffs  Counsel*  Capron  &  Lake,  Plffs  Jltiys. 

Bbarbslet,  Justice. — Held,  the  commissioner's  order  void,  under  the 
97th  rule  ;  that  a  report  of  referees  was  equivalent  to  a  verdict  within 
the  statute;  2  R,  S.y  p.  209,  §20;  and  that  the  case  became  settled  by 
force  of  the  rule  of  this  court,  at  least  after  the  expiration  of  twenty  days 
from  the  day  of  service  of  notice  of  settlement,  and  the  plaintiff's  pro- 
ceedings were  therefore  regular,  but  permitted  the  defendant  on  terms 
to  have  the  case  settled  by  the  referees,  and  to  argue  it ;  the  judgment, 
execution  and  levy  to  stand  as  security,  imless  he  gave  a  bond  with  ap- 
proved security  to  pay  the  judgment,  if  sustained,  in  which  case  the 
execution  and  levy  on  the  goods  of  defendant,  was  to  be  set  aside,  but 
the  judgment  to  stand.    Rule  accordingly. 


Christian  J.  Burcele  et  al.,  ex'rs  &c.,  of  Charlotte  Leitz  dec'd  vs. 

Stephen  Luce. 

Where  a  theriff  retakes  personal  propert]ri>f  an  intestate,  by  virtoe  of  a  levy  made  in 
his  Ufe  time,  and  the  property  at  the  time  of  such  retaking,  is  in  the  possession  of  his 
ezeeatom;  and  the  ezecntors  bring  an  action  of  replevin  sgainst  the  sheriff  for  such 
retaking,  and  the  sheriff  succeeds  in  the  final  event,  he  is  entitled  to  double  costs 
under  the  statute  ;  the  action  is  not  tuetsMttrUy  brought  6y  thi  platntiffk  a»  mcscm- 
fori. 

Motion  by  defendant  for  double  costs. — Defendant  was  a  deputy  sheriff 
of  Oswego  county.    In  January,  1840,  he  received  a  fieri  facias  in  favor 
of  Philander  Rathbun  against  one  of  the  plaintiffs,  Christian  J.  Burckle, 
and  levied  upon  household  furniture  in  the  possession  of  Burckle.    Char- 
lotte Leitz  (mother-in-law  of  Burckle,  then  living  in  his  house,)  claimed 
the  property,  and  brought  an  action  of  replevin,  which  was  tried,  and 
Terdict  rendered  for  defendant  (Luce).    Mrs.  Leitz  moved  for  a  new  trial 
on  a  bill  of  exceptions,  which  was  granted,  and  before  the  cause  was 
ag^ain  tried,  and  while  it  was  pending,  the  suit  abated  by  the  death  of 
Mn.  Leitz,  which  took  place  in  the  early  part  of  February,  1842.    Some 
months  after  her  death,  in  the  summer  of  1842,  Luce  the  defendant  retook 
the  property  by  virtue  of  his  previous  levy,  for  which  retaking  this  suit 
"was  brought    Defendant  stated  that  during  all  this  time  he  was  a  duly 
appointed  deputy  sheriff.    This  cause  was  brought  to  trial  at  the  Oswego 
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circuit  for  June,  1843,  when  plaintifii'  counsel  objected  to  defendant's 
proof,  on  the  ground  that  the  sheriff  had  tio  right  to  retake  the  proper^ 
by  virtue  of  his  former  levy,  inasmuch  as  the  abatement  of  the  fonner 
replevin  suit  by  the  death  of  Mrs.  Leitz,  did  not  revest  the  title  to  the 
property  in  the  sheriff,  which  objection  was  sustained  at  the  circait;  after- 
wards this  court  granted  a  new  trial. 

The  cause  was  again  brought  to  trial  at  the  Oswego  circuit,  1845,  and 
tried  on  the  merits,  and  a  verdict  rendered  for  the  defendant  Luce,  the 
value  of  the  property  assessed  at  $574.  Defendant's  damages  for  the 
detention,  at  $172*20,  and  the  amount  due  on  the  defendant's  execution 
found  to  be  $826*74.  Plaintiffs  moved  for  a  new  trial  on  a  bill  of  ex- 
ceptions at  the  last  January  term,  which  was  denied.  It  was  insisted  by 
plaintiffs'  counsel  that  the  suit  was  necessarily  brought  by  the  plaiotifi, 
in  their  official  character  as  executors,  therefore  no  costs  should  be  giYen 
against  them. 

E.  B.  Talcott,  De/ls  Cotmsel.         Talcott  &  Harmon,  DeJU  Mys» 
H.  H.  Martin,  Plffs  Cotmsel.  Dukr  &  Babcock,  Plffs  Mys, 

Beardsley,  Justice. — Granted  the  motion,  on  the  ground  that  the 
action  was  brought  against  the  defendant  as  a  public  officer,  and  was  not 
necessarily  brought  by  the  plaintiffs  as  executors;  the  property  being  in 
their  possession,  they  could  bring  an  action  of  wrong,  for  the  taking,  or 
for  trespass,  in  their  individual  capacity. 


Andrew  C.  Hull  et  al.  vs.  Wn.LUM  T.  Wallis* 

Motion  to  change  the  venue  will  be  denied  with  cof  ts,  where  it  appears  the  defJenditttH 
default  has  been  entered. 

Motion  hy  defendant  to  change  the  venue, — Defendant  moved  to  change 
the  venue  from  the  county  of  Allegany  to  the  city  and  county  of  Nev 
York. 

Plaintiffs  produced  a  certificate  of  the  clerk  of  this  court,  dated  IStii 
March  last,  by  which  it  appeared  that  defendant's  appearance  and  de&oit 
was  entered  on  that  day. 

A.  H.  Wallis,  Dejis  Counsel.  A.  H.  Wallb,  Dejls  My- 

J.  A.  Collier,  Plffs  Counsel.  L.  C.  Peck,  Plffs  My- 

Beardslet,  Justice. — Denied  the  motion,  with  costs,  on  the  grouod 
that  defendant's  default  had  been  entered. 
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Jomf  Craet  ts.  William  Olitbr. 

Where  defendant  served  a  Sitpremt  Court  eommUnoiurU  order  stayinf  plaintiff^!  pro- 
eeedinfi  i^^  n^Het  of  trial^  in  older  to  move  to  chaofe  the  venue,  and  plaintiff 
diaregarded  it  and  went  on  and  took  an  inqaeet ;  Juld^  that  the  inquest  was  legnlar. 
Defendant  however  was  permitted  to  come  in  on  terms. 

Motion  by  defendant  to  set  aside  inquest  and  subsequent  proceedings.-^ 
After  notice  of  trial  defendant's  attorney  served  on  plaintiff's  attorney  an 
order  granted  by  a  Supreme  Court  commissioner  staying  all  plaintiff's 
proceedings,  until  the  decision  of  a  motion  thereafter  to  be  made  to  change 
the  venae;  the  motion  to  change  the  venue  was  made  and  denied,  on  the 
ground  that  the  plaintiff  had  taken  an  inquest  in  this  cause.  Plaintiff 
took  an  inquest  regarding  the  commissioner's  order  staying  proceedings 
as  a  nullity  under  the  97th  rule. 

R.  W.  Pegkham,  Defts  Counsel.  A.  P.  Grant,  Dejis  Atty. 

M.  Fahichild,  Plffs  Counsel.  M.  Fairchild,  Plffs  Mty. 

Be ARDSLEY,  Justice. — Plaintiff's  inquest  is  regular,  defendant  may  be 
let  in  on  terms.  Motion  granted  on  payment  of  costs  of  inquest  and 
subsequent  proceedings,  and  seven  dollars  costs  of  opposing  motion. 


Martin  Stover  vs.  Christopher  Batterman,  sheriff,  &c. 

Where  defendant's  attorney  reeeivee  a  ttipnlation  from  plaintiiT'e  attorney  to  try  at  a 
■tated  circuit,  and  gives  admission  of  service,  and  retains  the  stipulation,  he  can  not 
socceed  on  a  motion  for  judgment  as  in  case  of  non-snit  for  not  trying  the  cause  at  an 
mUrvtming  adjoumtd  circuit. 

Motion  by  defendant  for  judgment  as  in  case  of  non-suit. — Plaintiff's 
attorney  noticed  the  cause  for  trial  ^  at  the  Albany  circuit,  for  October, 
1846.  On  the  4th  of  Octoberj  (previous  to  the  circuit,)  he  served  on 
defendant's  attorneys  a  notice  of  countermand,  and  a  stipulation  to  bring 
OB  the  trial  of  the  cause  at  the  circuit,  in  April,  1846,  and  to  pay  de» 
fendant's  costs  of  preparing  for  trial  at  the  October  circuit,  which  service 
was  admitted  by  defendant's  attorneys,  and  their  costs  subsequently  paid. 
In  January,  1846,  an  adjourned  circuit  was  held  in  Albany,  at  which  the 
cause  was  not  noticed  for  trial  by  plaintiff's  attorney,  for  the  reason  that 
be  did  not  know  of  such  adjourned  circuit  until  it  was  too  late  to  notice  ' 
the  cause  for  trial, 

Defendant  moved  for  judgment  as  in  case  of  nonnniit,  for  not  bringing 
the  cause  to  trial  at  the  adjourned  circijit  held  in  January. 
£.  A.  DocLiTTLB,  Defis  Counsel,    WasATON,  D.  &  Hadlbt,'!)^  Miys. 
O.  AiXBN,  Plffs  Counsel.  J.  Boms,  Plffs  My. 
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Bbabdslbt,  Jufltioe^ — ^Denied  die  motion,  costs  to  abide  the  event,  oa 
ikt  ground  that  defendant's  attorneys  had  accepted  the  stipulatioa  to  tij 
«t  the  April  circuit  Plaintiff's  attorney  not  knowing  of  the  adjouned 
circQit  in  season  to  notice  for  trial,  costs  of  motion  were  ordered  to 
abide  the  event 


Jossra  Low  vs.  Caleb  Babtlett,  imp'd  kc 

▲  cbsffe  te  rataiaias  fiM,  attormy  and  cooatel,  $8,  it  not  taxaUe  iniiiterloetttfliyeQitii 
it  baloDss  IB  tke  oof  ta  oa  tha  final  determinatioii  of  tha  mU. 

MMon  iy  defendant  far  re^axoHcn  of  costs. — An  order  was  grasted 
in  this  cause  at  the  February  special  term,  by  which  the  plaintiff  bad 
leave  to  amend  his  declaration,  by  declaring  specially,  on  payment  of 
defendant's  costs  up  to  the  12th  of  January  last  Defendant's  attonej 
made  out  his  bill  of  costs,  in  which  he  charged,  ^  retaining  fee,  attorney 
sod  counsel,  $8,"  which  was  not  allowed  by  the  taxing  officer.  De* 
fendant's  attorney  appealed  from  the  taxation  on  that  item. 

R.  W.  Pgckham,  Defis  Counsel.    Cromwell  &  Norton,  DtfisMyu 

H.  EUrris,  Plffs  CounseL  W.  H.  Tagoard,  P^s  My. 

Bbardslet,  Justice. — Denied  the  motion  with  costs,  on  the  ground  that 
the  item  of  S8,  retaining  fee,  attorney  and  counsel,  was  not  taxable  ia 
interlocutory  costs,  it  belonged  to  the  general  costs  of  the  cause,  and 
should  not  be  taxed  until  its  final  disposition. 


In  the  matter  of  Orrin  Taobipsom  et  aL  vs.  Nathan  P.  RocnvooD  ct  «1 
Nathan  P.  Rockwood  et  al.  vs;  Orrin  Thompson  et  al. 

An  appeal  from  the  order  of  a  drcait  judge,  denying  a  motion  to  vacate  a  fonntr  oite 
which  ia  alleged  to  be  a  nnlUty,  should  hring  before  this  court  tha  orig:iiial  •ideraD^"' 
to  be  naU  and  road,  aa  weU  aa  the  order  appealed  from. 

Tha  circuit  judge  of  the  Ist  circuit  haa  no  power  to  grant  a  common  l&w  certiorari. 

Motion  by  defendants  in  the  second  entitled  cause  to  vacaie  an  orderoj 
the  drcmi  judge  of  the  1st  draeU.— On  the  13th  of  December  last  u 
order  was  made  by  judge  Eklmonds  of  the  1st  circuit,  at  a  special  tens 
held  by  him,  allowing  a  certiorari  to  remove  and  bring  before  the  circuit 
judge,  proceedings  in  the  matter  of  N.  P.  Rockwood  and  H.  D.  Tottk 
ads.  Orrin  Thompson  et  al.,  under  the  ^  Act  to  abolish  impriaonment  &< 
deht^  and  to  punish  fraudulent  debtors,"  passed  April  26, 183 1 ;  instituted 
by  0.  Thompson  et  aL,  before  Michael  Ulshoeffer  first  judge  of  the  C0«l 
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of  commoii  pleas  for  the  city  and  coimty  of  New->York,  against  N.  P. 
Rock  wood  et  a].  On  the  31st  day  of  January  last,  a  motion  was  mado 
before  the  circuit  jndge,  on  behalf  of  Orrin  Thompson  et  al.,  to  t acate 
the  order  of  the  13th  December,  and  the  certiorari  thereupon  issued  upon 
papers  diowing  that  Orrin  Thompson  resided  out  of  the  city  of  New- 
York,  to  wit,  in  the  state  of  Connecticut :  the  affidavit  of  Thompson 
stated  positively  that  he  resided  in  Connecticut,  and  had  for  five  years. 
It  was  also  shown  that  George  W.  Niles,  the  attorney  for  Rockwood  and 
Tuttle,  resided  in  Brooklyn  in  the  county  of  Kings.  Affidavits  in  opposi- 
tion to  the  motion  were  read,  denying  the  permanent  residence  of  G.  W. 
Niles  in  Brooklyn,  and  that  he  was  a  resident  of  the  city  of  New-Tork : 
also  that  Orrin  Thompson's  name  appeared  in  the  New-York  city  direc- 
tory for  the  years  of  1835,  36, 41,  42,  43,  44,  46,  as  a  resident  of  the 
city;  and  for  several  of  those  years  his  residence  was  put  down  in  An- 
thony street,  and  that  he  carried  on  business  at  No.  8  Spruce  street  The 
circuit  judge,  on  his  decision,  remarked,  that  **  he  did  not  see  how  be 
could  entertain  the  motion.  It  was  predicated  on  the  idea  that  Thompson 
was  a  non-resident  of  the  city  :  if  that  was  so,  he  had  no  jurisdiction  to 
grant  the  motion;  and  if  it  was  not  so,  then  there  was  no  reason  for 
granting  it,  so  that  in  either  event  it  would  have  to  be  denied  with  costs.'' 
The  rule  was  entered  accordingly  on  the  16th  February  last.  An  appeal 
was  taken  from  the  decision  of  the  circuit  judge  of  the  16th  February^ 
and  brought  on  to  argument  at  the  present  special  term. 

J.  Enw^DS,  Counsel  for  motion.  Wm.  S.  Sears,  JUtyJor  motions 
R.  W.  Pbckham,  Counsel  opposed.  Oaa  W.  Nn.ES,  Jltty  opposed. 
Beaedblet,  Justice — ^Denied  the  motion  without  costs  to  either  party, 
on  the  ground  that  the  appeal  firom  the  order  of  the  16th  February  last 
did  not  bring  before  the  court  the  order  of  the  13th  December,  allowing 
the  certiorari;  and  stated  on  the  argument,  that  the  circuit  judge  had  no 
authority  to  allow  the  certiorari  in  the  matter  :  it  was  a  common  law 
certiorari,  and  not  provided  for  by  the  statute,  and  that  in  his  opinion  the 
certiorari  was  not  of  any  force  or  effect. 


GOENBLIUS  C,  COLEBATE  et  sL  VS.  Seymoux  N.  1 


Ab  ftAdavit  of  merits  for  the  motion  miut  lie  served  and  produced  oa  s  motion  bv  dft- 
lendent  to  set  aside  default :  the  original  affidarit  of  merits  aoDompaoxiag  delradaal^ 
plea  wiU  not  answer.    8u  lit  Eoward^$  PractUt  R^forU^  166. 

MotUm  hy  dtftniaint  to  set  aside  default  and  sukseqaesit  proeeeangs.--^ 
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The  defendant's  plea  and  affidavit  of  merits  annexed  were  senred  on  tlie 
same  day  that  his  default  had  been  entered  by  plaintiff's  attmaey ;  bat 
after  the  default  had  been  actually  entered,  plaintiff's  attorney  refilled  to 
accept  the  servicey  and  returned  them  to  defendant's  attorney,  stating  that 
defendant's  default  had  been  entered.  Defendant's  papers  for  tkia  motion 
contained  a  copy  of  the  plea  and  affidavit  of  merits  incorporated  in  an 
affidavit  of  defendant's  attorney,  and  also  the  original  plea  and  affidavit 
of  merits  served,  annexed,  but  did  not  contain  any  affidavit  of  merits  for 
the  motion.  Plaintiff's  counsel  ctfed  1  Howard^s  Practice  RepoiUj  166. 
0.  Allen,  Defts  Counsel.  John  Cummino,  Defti  My, 

H.  Haeris,  Plffs  Counsel.  W.  H.  Tagcubd,  Plffs  My. 

Bbardslet,  Justice — Denied  the  motion  with  costs,  without  prejudice, 
on  the  ground  that  there  was  no  affidavit  of  merits  for  the  motion. 


Richard  A.  Udall  et  al.  vs.  The  Long  Island  Railroad  CoHFiirr. 


Where  the  Temie  in  a  canee  i«  kid  in  a  ceonty  where  there  ku  heen  aad  itill  ii  gnA 
and  extensive  excitement  in  rea;ard  to  the  rabject  matter  for  nHiich  the  foit  ii  hraogiit, 
and  many  of  the  citizene  of  the  coontj  are  interested  in  the  erent,  the  ▼enue  oa  that 
account  wiU  be  changed. 

Where  it  appears  that  many  of  the  inhabitants  of  an  &J^oiming  eoanty  are  mors  or  k« 
interested  in  the  snlject  matter  of  the  snit,  and  hare  shared  more  or  less  in  ths  axote* 

^  ment,  the  renne  will  not  be  changed  to  soch  oonnty. 

Jtfo^ion  hy  defendants  to  change  the  venue. —  This  suit  was  brought  to 
recover  of  the  defendants,  damages,  alleged  to  have  been  sustaioed  hj 
the  plaintiffii^  by  the  burning  of  wood  upon  a  certain  tract  of  wood  land 
of  the  plainti&,  situated  in  the  town  of  Islip  in  the  county  of  Suffidk : 
damages  laid  in  the  declaration  at  $10,000;  the  venue  was  laid  in  SdMk 
county.    Defendants  stated  that  there  were  then  pending  in  this  court 
against  the  defendants,  two  other  suits  for  precisely  like  alleged  caosei 
of  action;  and  that  the  aggregate  amount  of  damages  laid  in  the  dedi- 
rations  in  this  and  the  other  suits,  was  $31,000;  and  that  each  of  the 
plaintiffs  resided  in  the  county  of  Suffi>lk,  and  that  there  were  indictmenti 
against  the  defendants,  for  the  burning  of  the  same  proper^,  pending  be- 
fore the  court  of  oyer  and  terminer  of  the  county  of  Suffolk.  Defendants 
stated  that  about  forty  miles  of  their  rail  road  run  through  wood  land  ifi 
the  counties  of  Suffolk  and  Queens;  and  such  wood  land,  or  a  large  por- 
tion of  it  was  owned  in  small  lots  or  parcels  by  a  great  number  of  penooi 
residbg  in  various  parts  of  the  counties  of  Suffolk  and  Queens;  that  a 
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fire  occurred  in  the  woods  in  Suffolk  and  Queens  counties,  about  the 
month  of  March,  1845,  by  which  houses,  barns,  trees  and  woods,  and  other 
property  to  a  large  amount  were  consumed;  and  that  defendants  had  been 
well  informed  and  belieyed  that  public  meetings  had  been  held  in  the 
county  of  Suffolk,  for  the  purpose  and  with  the  avowed  object  of  adopt* 
ing  such  measures  as  would  enable  the  numerous  persons  claiming  to  have 
been  damaged  by  the  fire,  to  recover  their  damages  of  the  defendants, 
and  that  an  agent  had  been  appointed  or  authorized  to  solicit  subscrip*- 
tions  or  donations  in  money  from  the  inhabitants  of  the  county  of  Suffolk, 
for  the  purpose  of  defraying  the  expenses  of  one  or  more  suits  against  the 
defendants,  for  damages  sustained  by  the  fire;  that  the  persons  who  had 
commenced  these  suits  were  persons  extensively  known,  and  of  extensive 
influence  in  the  counties  where  they  resided;  that  defendants  were  in- 
formed and  believed  that  an  opinion  had  been  formed  and  expressed, 
and  extensively  circulated  and  believed  by  the  inhabitants  of  those 
counties  that  the  defendants  were  liable  to  each  and  every  of  the  plaintifi 
in  the  several  suits  for  all  the  damages  which  they  had  sustained  by  the 
burning  of  their  woods  and  property,  and  that  divers  other  persons  resi- 
ding in  those  counties  had  sustained  damages  by  the  burning  of  their 
woods  and  other  property,  for  which  they  claimed  to  bold  the  defendants 
liable,  and  presumed  they  intended  to  commence  suits  against  the  defend- 
ants, in  case  the  plaintiffs  in  these  suits  recovered.    Defendants  stated 
that  previous  to  the  actual  location  of  their  rail  road,  very  many  of  the 
inhabitants  of  those  counties  were  very  desirous  of  procuring  thelocation 
of  the  road  to  be  made  through  their  lands,  and  that  when  the  road  was 
finally  located,  many  of  the  inhabitants  expressed  great  dissatisfaction 
that  the  road  was  not  located  through  their  lands,  and  in  consequence  a 
strong  and  settled  prejudice  was  formed,  and  then  existed  in  their  minds 
against  the  defendants. 

Also,  that  a  great  degree  of  prejudice  and  hostility  prevailed  throughout 
those  counties  against  the  defendants,  and  that  an  organized  attempt  had 
been  and  was  then  making  not  only  to  compel  the  defendants  to  pay  the 
amount  of  all  damages  sustained  by  the  fires,  but  to  compel  them  to  dis- 
continue the  running  of  their  locomotives  over  the'road;  that  in  pursuance 
of  such  design,  publications  of  an  inflammatory  character,  and  designed 
and  calculated  to  excite  the  inhabitants  of  those  counties  against  the  de- 
fendants had  been  circulated  in  the  counties;  that  threats  had  been  openly 
3nd  publicly  made  in  various  parts  of  the  county  of  Suffolk;  that  the 
xails  would  be  forcibly  torn  up  from  the  defendants'  road,  unless  the  loco- 
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motives  discontinued  running  upon  that  portion  of  the  road  lying  wilkin 
the  county  of  Sufiblk.    The  public  meetingi  mentioned,  were  called  fur 
the  express  purpose  of  devising  measures  for  carrying  out  the  aforesaid 
designs;  that  propositions  for  tearing  up  the  rails  from  the  road,  and  ibr 
obstructing  the  road,  were  openly  and  publicly  discussed  at  their  meet- 
ings  and  resolutions  were  passed  of  a  violent  and  denunciatory  character 
against  the  defendants;  that  some  time  in  the  month  of  May,  1845,  after 
the  occurrence  of  two  fires,  which  consumed  about  five  thottsand  acres  of 
wood  land;  a  meeting  was  called  upon  the  line  of  the  road  fi)r  the  pur- 
poses and  with  the  design  to  take  measures  to  prevent  the  defeodanli 
from  using  the  road;  about  four  hundred  persons  attended  the  meeting 
for  the  purpose;  while  the  meeting  was  assembled  in  an  open  and  pub- 
lic manner,  a  locomotive  with  a  train  of  cars  attached  appeared  in  sight 
coming  towards  the  place  where  the  meeting  was  assembled,  and  the 
persons  assembled  had  reason  to  believe  and  know  that  a  large  number 
of  passengers  were  upon  the  train,  and  the  locomotive  was  moving  so 
rapidly,  that  any  obstruction  that  should  cause  it  to  be  thrown  or  direct- 
ed from  the  track,  would  cause  great  destruction  of  life  and  property;  it 
was  proposed  to  the  meeting  by  a  man  of  considerable  influence  in  the 
county  of  Sufiolk,  that  a  certain  switch  or  turn-out  in  the  immediate 
vicinity  of  the  place  of  meeting,  should  be  turned  or  altered,  so  that  the 
locomotive  and  train  should  be  thrown  off  and  directed  from  the  track  of 
the  road;  that  the  accomplishment  of  the  design  would  inevitably  have 
resulted  in  the  loss  of  the  lives  of  some  of  the  persons  upon  the  train; 
upon  the  proposition  being  made,  those  persons  in  favor  of  canying  oat 
the  plan,  were  requested  to  move  to  a  certain  position,  and  a  large  ma- 
jority of  the  persons  assembled,  moved  in  accordance  with  such  request, 
and  thereby  signified  their  approval  of  the  proposition,  and  the  proposi- 
tion was  about  to  be  and  would  have  been  carried  into  effect,  had  not  a 
few  persons  who  were  present,  interfered,  and  by  very  great  efiortspl^ 
vented  it  from  being  accomplished 

Defendants  were  credibly  informed  that  in  November  last  it  waspit)- 
posed  to  raise  a  force  of  two  thousand  men,  upon  Long  Island,  to  tab 
up  the  rails  of  the  road;  and  after  the  fires,  portions  of  the  rails  of  tk 
road  laid  in  the  county  of  Suffolk,  had  been  upon  two  occasions  ton  op 
and  forcibly  removed  from  the  rail  road,  by  person  or  parties  vhose 
names  were  unknown,  with  the  intent  to  obstruct  the  locomotife  and 
cars  passing  over  the  road,  and  to  embarrass  the  defendants  in  the  pro- 
secution of  their  business.    Defendants  stated  that  a  bill  had  been  fikd 
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in  the  court  of  chaoccry,  and  was  then  pending,  seeking  to  enjoin  the 
defendants  from  the  running,  of  their  locomotives.  An  indictment  was  a!80 
pending  against  the  defendants,  for  a  nuisance  in  running  their  locomo- 
tives through  the  county  of  Sufiolk.  In  consequence  of  the  road  having 
been  opened  to  Greenport,  at  the  eastern  part  of  Long  Island,  many  per- 
sons in  the  counties  of  Suffolk  and  Queens  engaged  in  transportation  by 
vessels,  stages  and  other  conveyances,  and  also  tavern  keepers  and  persons 
interested  in  tavern  stands,  had  been  arrayed  in  strong  and  determined 
hostility  to  the  interests  of  the  defendants,  in  consequence  of  the  injury 
to  a  considerable  extent  of  the  business  and  employments  of  such  persons 
by  means  of  such  transportation  and  business  being  done  on  the  railroad; 
and  almost  all  the  farms  on  Long  Island  had  a  portion  of  the  wood  land 
of  the  Island,  and  a  portion  of  salt  meadow  belonging  to  their  farots, 
either  joining  or  at  a  remote  distance  from  the  farms,  in  consequence  of 
the  division  of  the  wood  land  among  the  different  land  holders  on  the 
Island,  ahnost  every  land  holder  or  farmer  had  an  interest  in  the  preser- 
vation of  the  wood  land,  and  the  loss  consequent  upon  the  burning  of 
any  considerable  extent  of  the  wood  land  fell  upon  a  great  number  of 
land  holders  in  various  parts  of  Long  Island.  And  such  was  the  spirit 
of  hostility  against  the  railroad  company  throughout  the  counties  of 
Queens  and  Suffolk  induced  from  various  causes,  that  a  fair  and  impartial 
trial  of  this  cause  could  not  be  had  in  either  of  the  counties  of  Suffolk 
or  Queens. 

A  number  of  affidavits  were  produced  by  defendants,  substantiating  the 

facts  as  above  detailed,  and  some  important  additional  facts  to  show  the 

hostility  and  excitement  of  the  people  in  the  counties  of  Suffolk  and 

Queens  against  the  railroad;  one  was  that  the  defendants  had  a  landing 

or  station  for  the  receiving  and  discharging  of  freight  and  passengers 

from  their  cars  at  Riverhead,  and  had  at  this  station  in  the  month  of  Aug. 

last,  a  pump  and  water  tank,  over  which  they  had  constructed  a  wooden 

building,  and  upon  the  other  side  of  the  track  opposite  to  the  pump  and 

water  tank,  had  a  large  shed  or  building  containing  wood  and  various 

implements  pertaining  to  their  road ;  the  locomotives  of  the  company 

-were  accustomed  to  get  supplies  of  wood  and  water  at  this  station  ;  and 

on  Sunday  night,  the  31st  of  August  last,  the  buildings  of  the  company 

\irere  entirely  destroyed  by  fire.     Soon  after  the  fire  a  handbill  or  notice 

i?vas  found  posted  up  at  Riverhead,  which  read  as  follows  :  ^*  Gentleman 

Fisk,  look  at  this — this  is  a  beginning.     One  cent  reward  and  you  shall 

know  my  name."     George  B.  Fisk  was  president  of  the  Long  Island 

Railroad  Company — upon  investigation  it  was  generally  believed  that 

36 
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the  buildings  were  set  on  fire  by  an  incendiary;  John  Riley,  a  resident  of 
Suffolk  county,  who  was  employed  by  the  defendants  in  the  capacity  of 
a  night  watchman,  to  guard  and  protect  a  certain  portion  of  the  rail- 
road and  bridges  of  the  company  lying  within  Suffolk  county;  stated 
that  on  the  night  of  the  22d  of  August  last  he  was  stationed  at  a  place  in 
the  town  of  Brookhaven  called  ^'  Carman's  River/'  for  the  purpose  of 
protecting  a  bridge  which  the  defendants  had  erected  for  the  passage  of 
their  rail  cars  over  the  river;  about  one-half  mile  to  the  east  of  Carman^s 
river,  the  defendants  had  erected  a  similar  bridge  over  a  ravine ;  this 
bridge  was  about  twenty  feet  in  height  above  the  bottom  of  the  ravine ; 
the  track  of  the  road  running  over  the  ravine  was  supported  by  a  large 
number  of  upright  posts  resting  upon  the  ground  below,  being  ranged  in 
consecutive  pairs  and  constituted  with  the  string  pieces  and  timbers  of 
the  track,  the  bridge  upon  which  the  rails  were  laid.    About  eleven  and 
a  half  o'clock  on  the  night  of  the  22d  of  August  last,  he  (Riley,)  heard  a 
noise  as  of  hammering  and  chopping  with  axes,  which  seemed  to  come 
from  the  direction  of  the  ravine  bridge;  he  hastened  to  the  bridge  where 
he  observed  some  men,  to  the  number  of  about  fiAeen,  engaged  in  striking 
upon  the  bridge;  he  challenged  them,  to  which  they  replied,  and  soon 
afterwards  he  received  a  blow  upon  the  back  which  struck  him  to  the 
ground,  and  the  musket  with  which  he  was  armed  was  wrested  from  him; 
immediately  he  was  lifted  from  the  ground  and  taken  by  a  guard  of  three 
men  and  forcibly  removed  from  the  spot;  the  men  conducted  him  away 
from  the  bridge  towards  the  westerly  one  near  which  he  resided  ;  they 
would  not  permit  him  to  see  their  faces  ;  and  every  attempt  to  look  at 
them  was  followed  by  a  blow  from  some  one  of  them  ;  they  exhibited 
their  arms  to  him,  and  each  of  them  were  armed  with  a  double  barreled 
gun  ;  they  then  threatened  his  life  if  he  ever  should  thereafter  be  found 
watching  upon  the  track  of  the  railroad  again  ;  they  stated  that  if  one 
hundred  men  could  not  cut  down  the  bridge,  two  hundred  would,  and  it 
would  be  dangerous  to  attempt  to  protect  it.    He  (Riley,)  stated  that  it 
was  with  great  difficulty  he  was  enabled  to  give  the  alarm  and  timely 
notice  to  the  trains  of  cars  then  coming  from  each  end  of  Long  Island, 
to  prevent  their  runnin^i^  upon  the  bridge  ;  and  upon  returning  to  the 
bridge,  he  discovered  that  four  of  the  upright  posts,  forming  two  pairs 
of  supporters,  had  been  cut  completely  off  with  axes,  the  bridge  was  pre- 
vented from  sinking  down,  merely  by  the  bands  of  iron  which  were  fas- 
tened to  the  longitudinal  sills  upon  which  the  iron  railsof  the  track  were 
laid  to  hold  the  sills  together  at  their  ends,  and  a  small  weight  upon  ibe 
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bridge^  in  the  part  where  the  supporters  were  cut  off  would  inevitably 
have  caused  it  to  break  off  and  sink  down  ;  and  upon  the  same  occasion 
about  200  feet  of  the  track  of  the  road,  near  the  bridge  cut  off,  were  torn 
up  and  removed;  there  were  noticed  several  wagons  and  horses  at  the 
bridge  at  this  time,  which  were  afterwards  heard  moving  off  at  a  great 
distance. 

The  moving  papers  contained  the  affidavits  of  twelve  different  individ- 
uals in  Suffolk  county y  who  stated  that  in  their  opinion  a  fair  and  impar- 
tial trial  could  not  be  had  in  this  cause  in  the  county  of  Suffolk,  owing 
to  the  feeling  of  prejudice  and  hostility  which  prevailed  throughout  the 
county.  Some  of  the  affidavits  stated  the  same  in  regard  to  Queens 
county. 

On  the  part  of  the  plaintiffs,  affidavits  were  read  in  opposition  to  the 
motion.  One  of  which  was  made  by  one  of  the  plaintifis,  which  stated 
that  he  was  well  acquainted  with  the  sentiments  of  the  people  of  the 
county  of  Suffolk  towards  the  defendants,  that  there  were  undoubtedly 
many  who  disapproved  of  their  conduct,  in  causing  damages  to  the  wood 
land  through  which  their  road  run,  and  in  many  instances  refusing  to 
make  any  reparation  therefor,  but  that  a  very  large  majority  of  the  land 
holders  in  the  county  had  not  sustained  any  damage  from  the  company, 
and  he  believed  had  no  prejudice  against  them,  and  fully  believed  that  a 
fair  and  impartial  trial  of  the  cause  could  be  had  in  the  county  of  Suf- 
folk; and  if  the  defendants  should  put  the  plaintii&  to  the  necessity  of 
proving  that  the  engines  of  the  company  had  set  fire  to  the  plaintiffs' 
ivoods  carelessly,  and  had  thereby  caused  the  damages  of  which  they 
complained,  they  would  be  under  the  necessity  of  subpoenaing  a  large 
Dumber  of  witnesses  in  their  behalf;  and  the  additional  expense  of  trying 
the  cause  in  Westchester  county,  or  even  in  Kings  county,  would  be  very 
great,  where  (owing  to  the  large  number  of  causes  that  were  usually  on 
the  calendar,)  they  might  be  detained  many  days,  and  finally  have  to  at- 
tend several  circuits.  Also  stated  that  he  was  extensively  acquainted  in 
Queens  county,  and  the  people  in  that  county  appeared  to  be,  and  he  be- 
lieved were  generally  friendly  to  the  company  ;  he  was  not  aware  nor 
did  he  believe  that  any  damages  had  ever  been  sustained  by  the  people 
of  Queens  county,  by  fires  caused  by  the  locomotives  of  the  company; 
there  was  not  to  exceed  two  miles  of  country  through  which  their  road 
run  in  the  county  of  Queens  of  at  all  a  combustible  character;  with  this 
exception  the  road  runs  in  that  county  through  a  cultivated  or  grazing 
country,  and  the  people  living  on  each  side  of  the  road  were  much  bene- 
fited by  the  road,  it  afforded  them  great  convenienqes  in  sending  their 
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projoce  to  market,  &c.,  and  belieyed  that  yjfon  of  Queens  county  gene- 
rally would  act  impartially  on  the  trial  of  aay  cause  in  which  the  defend* 
ants  were  concerned,  and  a  trial  would  be  much  more  convenient  for  the 
witnesses  and  parties  in  the  county  of  Queens,  than  in  the  county  of 
Kings  or  Westchester,  and  the  number  of  trials  in  Queens  weregeneraUy 
small.  Plaintiffs  alleged  that  the  principal  object  of  defendants  in 
changing  the  venue  in  this  cauae,  was  Co  delay  and  embarrass  the  plaint- 
iffs in  the  prosecution  of  the  suit  Plaintiffs  produced  and  read  the  affi- 
davit of  John  Willis,  inember  of  Assembly  from  Queens  county  during  its 
last  session,  which  stated  that  he  was  well  acquainted  with  many  of  the 
inhabitants  of  Queens  county,  in  all  parts  of  it,  and  with  the  general  feel- 
ing towards  the  Long  Island  Railroad  company,  he  had  never  discovered* 
nor  did  he  believ<e  that  there  was  any  general  prejudice  against  the 
conq)any  among  the  inhabitants  of  Queens  counfty;  on  the  contrary  he 
believed  the  company  was  generally  popular  there,  and  he  had  no  doiAt 
but  that  as  fair  and  impartial  trial  of  this  cause  might  be  had  in  that 
county  as  in  any  county  in  the  state.  Plaintiffs  then  produced  and  read 
the  affidavits  of  twenty-one  different  individuals  of  Queens  county,  atal- 
ing  the  same  facts  as  the  last.  Plaintiffs  stated  that  they  were  anxious 
and  willing  that  a  fair  and  impartial  trial  should  be  bad  in  this  suit,  and 
for  that  purpose  would  consent  that  tbe  venue  should  be  changed  to  the 
county  of  Queens. 

A.  Tabbr,  Deft$  Counsel*  John  Dkbican,  Defls  ^My. 

A.  G.  CiuTFiGLD,  Plffs  Counsd.  S.  B.  STEONe,  Pljfs  JHty. 

BfiA«DSLET,  Justice.-— Was  clearly  of  opinion  from  the  facts  before  him 
that  justice  required  this  cause  should  be  tried  in  some  other  county  than 
either  Suffolk  or  Queens;  and  if  the  plaintiffs  chose  Richmond  in  prefer- 
ence to  Westchester,  they  might  take  Richmond.  Rule  was  according^ 
entered  changing  the  venue  from  Suffi)lk  to  Richmond  county. 


Carlos  P.  Houoirnm  et  al.  vs.  D&vm  Gardner. 

Coats  of  q)pc»in|;  a  motion  for  a  new  trial  after  judfment  entered,  may  be  eollected  hf 
preeept,  or  Uw  party  may  at  his  election  make  up  a  new  record  and  inchide  ihm 

10  It. 

Where  a  defendant  moves  for  a  new  trial  after  judgment  entered,  and  the  moitionitdeBiei 
en  the  plaintifis  deductin^p  a  certain  sum  from  the  verdict  ;  (which  was  errooeoBsIT 
inserted,)  defendant  is  liable  for  costs  of  opposing  motion. 

Motion  that  deftndarU  pay  balance  of  taxed  bill  of  costsy  or  thaifre' 
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cept  issue. — ^This  cause  was  tried  at  the  New  York  circuit,  in  February, 
1844,  and  a  verdict  rendered  for  plaintiffs,  for  $188*79,  judgment  was 
entered  February  22d,  1844,  for  the  amount  of  the  verdict  and  costs  up 
to  that  time;  execution  was  aflerwards  issued,  and  the  amount  collected 
OB  the  execution.  On  the  7th  of  June,  1844,  a  motion  was  made  by 
defendant  for  leave  to  make  a  case  or  bill  of  exceptions,  (the  time  for 
that  purpose  having  expired,)  and  for  a  stay  of  proceedings  until  the  case 
or  bill  should  be  decided.  Upon  that  motion  an  order  was  made  by  thitf 
court,  granting  defendant  leave  to  make  a  case  or  bill  of  exceptions  in 
twenty  days,  on  payment  of  costs  of  opposing  the  motion,  but  not  grant- 
ing a  stay  of  proceedings;  defendant  made  a  case  and  it  was  brought  to 
argument  at  the  last  January  term,  and  an  order  made  that  a  new  trial  be 
denied,  on  the  plaintiffs'  deducting  $11*98  from  the  verdict ;  the  court 
found  that  an  error  had  been  made  in  computation  of  interest,  by  which 
the  verdict  was  for  $11*98  too  much;  the  plainti£'  counsel  then  offered 
to  deduct  that  amount  from  the  verdict.  The  plaintifls'  costs  of  opposing 
the  motion  for  a  new  trial  were  taxed  on  the  7th  February  last,  at 
$65*08,  and  a  copy  taxed  bill,  copy  order  denying  a  new  trial  and  a 
stipulation  to  deduct  $11*98  from  the  bill  as  taxed,  were  served  on  de- 
fendant, md  the  balance  $63*10  demanded  of  defendant,  which  be 
refused  to  pay. 

Defendant's  counsel  insisted  that  the  defendant  was  not  bound  to  pay 
costs  at  all,  that  he  had  virtually  succeeded  on  the  motion  for  a  new 
trial ;  and  at  any  rate  if  the  plaintifis  were  entitled  to  the  costs,  thej 
could  not  collect  them  on  a  precept,  they  should  be  included  in  the  judg- 
ment record 

M.  T.  Reynolds,  Plffs  Counsel.  F.  Savbb,  Plfs  JlUy. 

Q.  R.  J.  BownoiN,  Defis  Counsel.  R.  H.  Shannon,  Defis  Jitty. 

Beakdsley,  Justice. — Held  that  the  plaintifi  were  entitled  to  the 
balance  of  the  costs,  and  that  they  might  elect  which  way  they  would 
collect  them,  either  to  make  up  a  new  record  and  include  the  costs  in  it, 
or  take  a  precept  Plaintiffs'  counsel  elected  to  take  a  precept,  and  the 
rule  was  entered  that  the  defendants  pay  $63*10,  with  $10  costs  of  this 
motion,  in  twenty  days  after  service  of  the  order,  or  that  a  precept  issue 
therefor. 
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The  Cobtland  County  Mutual  Insurance  Comfant  vs.  Milton  S. 

Lathrop. 

Same  vs.  Rexjben  Saxton. 

Where  pleu  are  served,  not  verified  by  affidavit,  vhen  they  are  required  to  be  under 
the  rales,  an  attorney  upon  whom  such  pleas  are  served,  if  he  regards  thra  as  a 
nullity,  is  bound  to  return  them  immediately,  or  give  notice  that  they  are  regarded 
as  a  nullity. 

The  costs  of  one  motion  only  will  be  allowed,  where  two  or  more  separate  motions 
contain  substantially  the  same  facts,  and  the  same  plaintiffs  and  attorneys*,  they  may 
be  made  as  one  motion.    2  Howard^  33. 

Motion  by  defendant  in  each  cause  to  set  aside  default  and  suhsexpa^i 
proceedings  for  irregularity. — Declaration  was  on  a  promissory  note  in 
vrriting,  made  by  defendant  to  the  plaintiflb^  on  a  policy  of  insurance, 
payable  in  such  portions  and  at  such  times  as  the  directors  of  the  plaint- 
iffs might  agreeably  to  their  act  of  incorporation  require:  the  declaration 
counted  upon  this  note,  and  described  it  in  the  body  of  the  declaration 
but  did  not  set  out  a  copy  of  the  note  at  the  close  of  the  declaration,  with 
a  notice  that  it  was  the  only  cause  of  action,  &c.:  there  was  but  one 
count  in  the  declaration.  A  copy  of  the  declaration  was  served  on  de- 
fendant's attorney,  February  11th,  1846.  On  the  25th  February,  1846, 
defendant's  attorney  served  on  plaintiffs'  attorney,  a  copy  plea  of  the 
general  issue,  copy  special  plea  in  bar,  and  notice  of  special  matter  in 
bar.  On  the  7lh  March,  1846,  plaintiffs'  attorney  entered  default  for  not 
pleading,  and  served  on  defendant's  attorney  on  the  9th  March  notice  of 
assessment  of  damages.  There  was  no  affidavit  verifying  defendant's 
pleas,  nor  other  affidavit  of  merits  by  defendant.  Plaintiffs'  attorney  did 
not  return  the  pleas,  or  give  defendant's  attorney  any  notice  that  they 
would  be  disregarded,  but  treated  them  as  a  nullity. 

The  facts  in  each  cause  were  the  same.  Defendant  moved  on  two  sets 
of  papers  entitled  in  each  cause  separately. 

W.  H.  Shankland,  Lefts  Counsel.         W.  H.  Shakkland,  Defis  Miy* 

M.  T.  Reynolds,  Plffs  Counsel.  H.  S.  Conger,  Plffs  Atty. 

Beardslet,  Justice. — Set  aside  the  inquest  in  each  cause,  with  $10 
costs  of  one  motion,  as  both  motions  might  have  been  included  in  one  set 
of  papers,  the  plaintiffs  and  attorneys  being  the  same,  and  the  facts  the 
same.  2  Hotoard^  33.  The  ground  of  the  decision  was,  that  the  pla'ml- 
iffs'  attorney  should  either  have  returned  the  pleas  or  have  given  notice 
immediately  after  their  service,  that  he  should  treat  them  as  a  nuUity. 
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William  Gbosfent  ys.  Darius  Tallm an. 

Where  a  plaintiff  assigned  his  interest  in  a  suit,  soon  after  its  commencement,  and  before 
any  costs  were  made  on  the  part  of  the  defendant,  to  tiiird  persons  who  agreed  to 
indemnify  and  save  harmless  the  plaintiff  from  all  costs,  ^c,  in  the  further  prosecu- 
tion of  the  suit ;  and  the  defendant  in  the  event  succeeded  and  got  judgment  for  costs 
against  plaintiff,  and  a  ca.  sa.  was  issued  and  plaintiff  imprisoned ;  and  on  a  motion  by 
plaintiff  to  compel  the  assignees  to  pay  the  amount  of  the  judgment  for  costs,  ^, 
Held  that  the  plaintiff  to  the  record  was  liable  for  the  costs,  and  the  motion  to  compel 
the  assignees  to  pay  it,  should  be  denied  with  costs. 

Motion  by  plaintiff  to  require  Samuel  Tiffany  and  George  W.  Tiffany 
to  pay  the  judgment  in  this  caicse,  and  costs  of  a  ca.  sa.^  or  thai  an  at' 
tacliment  issue. — Plaintiff  commenced  this  suit  by  capias,  September  1st, 
1845,    On  the  17th  September,  1845,  (and  before  notice  of  retainer  on 
the  part  of  defendant  was  served,)  the  plaintiff  for  a  valuable  considera- 
tion assigned  to  Samuel  Tiffany  his  interest  in  the  suit,  and  Samuel 
Tiffany  and  George  W.  Tiffany  executed  and  delivered  to  the  plaintiff  a 
writing,  as  follows:  (title  of  the  cause,)  *'  In  consideration  of  William 
Grosfent  plaintiff  in  this  cause,  having  assigned  to  me  his  interest  therein,^ 
I  do  hereby  agree  to  indemnify  and  save  harmless  said  Grosfent  from  all 
damages  and  costs  he  may  sustain,  in  consequence  of  the  prosecution  of 
this  suit  from  this  time,  dated  September  17th,  1845.    (Signed,)  Samuel 
Tiffany,  George  W.  Tiffany."     Plaintiff  stated  that  after  that  date  the  suit 
uras  prosecuted  for  the  benefit  of  one  or  both  of  the  Tiffanys,  and  not  for 
his  benefit.     Such  proceedings  were  afterwards  had  in  the  suit ;  that  on 
the  7th  January,  1846,  judgment  was  docketed  against  the  plaintiff  for 
$61*32  costs.    A  ca.  sa.  was  issued  thereon  against  the  plaintiff,  and  on 
13th  of  January  last  he  was  committed  to  the  jail  of  Oswego  county,  and 
-was  still  a  prisoner  on  the  limits  about  four  miles  from  his  residence,  he  was 
sixty  years  of  age,  and  was  wholly  and  utterly  unable  to  pay  thejudg^ 
ment.    Plaintiff  stated  the  particular  circumstances  under  which  the  suit 
was  commenced,  and  the  manner  the  Tiffai^s  became  connected  with  it 
At  the  time  the  assignment  was  made  to  the  Tiffanys,  on  the  17th  of 
September,  1845,  L.  A.  Card,  Esq.,  was  substituted  as  attorney  for  the 
plaintiff,  in  the  place  of  X.  D.  Freeman,  Esq.,  (who  commenced  the  suit,) 
by  a  written  request  signed  by  the  plaintiff;  a  rule  for  substitution  was 
afterwards  entered,  and  notice  served  on  defendant's  attorneys. 

M.  T.  Reynolds,  Plffs  Counsel.  J.  C.  Wbioht,  Plffs  AUy. 

L.  A.  Card,  Counsel  opposed.  L.  A.  Card,  Atty  opposed. 

Bbardsley,  Justice. — Denied  the  motion  with  costs,  on  the  ground  that 
the  plaintiff  to  the  record  could  not  get  rid  of  the  liability  of  defendant's 
frosts,  because  he  had  previously  assigned  his  interest  in  the  suit,  to  third 
persons;  he  must  be  held  responsible  to  the  final  result 
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Joshua  L.  Carew  et  al.  vs.  The  President  &c.  of  the  Mechanics'  amd 

Farmers'  Bank  in  the  city  of  Albany. 

Where  defendants  on  a  motion  to  change  the  venae  state  that  if  the  plaintifis  have  more 
witnesses  (than  Defendants,)  in  the  county  where  the  venae  is  laid,  they  can  only  be 
necessary  for  plaintiffs  to  prove  certain  facts,  which  facts  the  defendants  stipalate  to 
admit  on  the  trial,  in  case  the  venue  is  changed;  and  the  plaintifi  swear  to  more 
witnesses  than  defendants,  and  that  neither  of  them  are  neceuary  for  plaintiA  to  prove 
any  of  the  facts  offered  to  be  admitted  by  defendants,  bet  other  facts  ;  he  most  sttte 
yfhat  those  other  facte  are. 

Motion  by  defendants  to  change  the  venue. — This  was  an  action  of 
assumpsit,  venue  laid  in  the  city  and  county  of  New  York.  Cause  not  at 
issue.  Defendants  swore  to  five  witnesses  residing  in  the  city  of  Albany, 
and  two  residing  in  Corning,  Steuben  county,  as  being  material  &c.,  for 
them  on  the  trial  of  the  cause.  Plaintiffs  served  a  bill  of  particulars, 
which  contained  t^o  general  items,  and  defts.  alleged  that  the  plfis.  rested 
their  whole  claim  on  facts,  contained  in  the  third  (special)  item,  and  which 
was  the  only  real  cause  of  action,  if  an-. ,  and  which  third  item  was  sub- 
stantially, that  the  plaintifis  deposited  in  the  bank  of  the  defendant  for 
collection,  a  certain  alleged  drift  or  bill  of  exchange, dated  May  lOth, 
1844,  drawn  by  one  George  W.  Hanmer  upon  one  D.  Hanmer,  of  JUba- 
ny,  (as  was  stated,)  payable  to  the  order  of  plaintifis,  at  the  banking 
house  of  defendants,  in  Albany;  that  the  same  was  accepted,  and  that 
the  acceptor  D.  Hanmer  paid  defendants  for  the  use  of  plaintiffs'  $400, 
to  be  applied  to  the  payment  of  the  draft,  but  which  the  defendants  re- 
fused or  neglected  to  apply  as  aforesaid,  or  to  account  therefor  to  the 
plaintiffs. 

Defendants  stated  that  the  cause  of  action,  if  any  arose,  as  they  believ- 
ed in  the  city  of  Albany,  and  the  defendants'  witnesses  were  necessary 
and  material  to  show  the  amount  of  funds,  (if  any,)  in  the  possession  of 
defendants,  belonging  to  D.  Hanmer  and  paid  to  defendants,  in  deposit 
at  the  time  such  payment  for  the  purpose  aforesaid,  is  alleged  or  may  be 
claimed  to  have  been  made,  also  to  show  the  times  and  the  manner  and 
the  circumstances  under  which  the  moneys  deposited  with  or  paid  to  the 
plaintiffs,  (if  any,)  were  paid  to,  or  for  the  use  of,  or  withdrawn  by  D. 
Hanmer,  or  upon  his  order  or  under  his  directions,  further  to  show  the 
state  of  the  accounts  between  the  defendants  and  D.  Hanmer,  at  the  time 
aforesaid,  further  that  two  of  said  witnesses  were  necessary  to  show  the 
custom  of  banks  in  Albany,  in  case  of  like  deposit.    Defendants  also  in 
their  affidavit  stated  that  il  the  plaintiffs  insisted  that  witnesses  important 
to  them,  (except  D.  Hanmer,)  resided  n  the  city  of  New  York,  or  out  of 
the  county  of  Albany,  that  it  could  only  be  to  prove  the  date,  amount  and 
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tenns  of  the  draft  or  bill  of  exchange,  or  the  parties  thereto,  or  the  exe« 
cution,  endorsement,  or  the  return  of  the  draft  unpaid,  or  the  non-pay^ 
ment  to  the  Plaintiffs  of  the  amount  alleged  to  have  been  deposited  for 
their  use;  all  which  in  case  of  the  change  of  venue  to  Albany  county, 
the  defendants  were  willing  and  thereby  stipulated  to  admit  on  the  trial 
of  the  cause,  in  order  to  obviate  the  necessity  of  proof  of  those  facts  by 
the  plaintiffs. 

On  the  part  of  the  plaintiffs,  it  appeared  that  they  were  a  late  firm, 
doing  business  in  the  city  of  New  York;  issue  was  joined  in  this  cause 
on  the  18th  February  last,  and  on  the  same  day  plaintiffs'  attorney  re* 
ceived  from  defendants'  attorney  order  staying  proceedings,  &c.,  for 
this  motion,  and  had  not  the  order  been  served,  the  cause  might  have 
been  noticed  and  brought  to  trial  at  the  circuit  in  New  York,  held  on  the 
Sd  Monday  of  March  last  Plaintiffs  swore  to  eleven  witnesses  residing 
in  the  city  of  New  York,  that  were  material  and  necessary  for  them,  &.c. 
And  that  they  were  not,  nor  was  either  of  them  material  or  necessary  to 
prove  any  of  the  matters  of  fact  offered  to  be  admitted  by  the  defendants 
in  case  the  venue  was  changed,  but  that  each  and  every  of  them  were 
material  and  necessary  for  the  plaintiflb  to  prove  other  facts  than  those 
stated  by  defendants,  and  in  case  defendants  did  not  stipulate  to  admit 
the  facts  (on  the  trial)  mentioned  in  their  papers,  other  witnesses  residing 
in  the  city  of  New  York  would  be  material  and  necessary  for  plaintifib 
to  prove  those  facts. 

M.  T.  Reynolds,  DefU  Counsel.      S.  D.  Van  Schaack,  Dejis  Atty. 

N.  Hn.L,  Jr.,  Plffs  Counsel.  M.  G.  Harsington,  Plffs  AUy. 

Bbardslry,  Justice. — Granted  the  motion,  on  the  ground  that  the 
plaintiffs  did  not  state  wha^  those  other  facts  were,  which  required  their 
number  of  witnesses  to  prove. 


Jessb  PuRmr  vs.  Joseph  W.  Morgan  and  John  Moroan. 

TAXATION  OP  costs. 

Costs  on  the  part  of  defendanU  for  attending  thecircait  with  their  witnesses  prepared  to 
try  the  cause,  can  not  be  allowed  where  the  defendant  left  coort  dnder  an  apprehension 
thmt  a  criminal  cause  would  occupy  the  remainder  of  the  circuit,  but  was  disposed  of, 
smd  the  defendants*  cause  was  called  and  an  inquest  taken,  no  one  appearing  on  the 
part  of  defendant  to  try.  The  inquest  afterwards  set  aside  on  terms,  and  the  defbnd* 
atnts  finally  succeeded  in  the  suit. 

Motion  by  plaint^ for  a  retaxaiion  of  defendants^  costs. — An  inquest 
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was  taken  in  this  cause  at  November  circuit,  1844,  in  its  regular  order 
on  the  calendar,  no  one  appearing^  on  the  part  of  the  defendants.  On  the 
8th  February,  1845,  defendants  moved  to  set  aside  the  inquest,  which 
was  granted  on  payment  of  costs  of  circuit  and  subsequent  proceedings, 
and  seven  dollars  costs  of  opposing  tht  motion,  plaintiff  at  liberty  to  per- 
fect judgment  to  stand  as  security.  The  defendants  succeeded  in  the 
final  event,  and  in  their  bill  of  costs  charged  ^^  Attorney  and  counsel  fee 
prepared  to  try,  $6;  Dr.  and  eng.  subpoena,  $1:6  tickets,  $]'50;  serv- 
ing same,  '75;  Ticket  money,  $3;  6  witnesses  traveling  (returning)  168 
miles,  4  cents  a  mile,  $6*72;  paid  judge  for  order  staying  proceedings, 

The  first  five  of  the  items  mentioned  were  the  costs  of  defendants  for 
November  circuit,  1844.  Plaintiff  objected  to  those  items,  on  the  ground 
that  the  cause  was  called  in  its  regular  order  on  the  calendar  at  Novem- 
ber circuit,  1844,  and  no  person  appeared  on  behalf  of  the  defendants, 
and  an  inquest  was  taken,  that  afterwards  the  inquest  was  set  aside  by 
defendant,  on  payment  of  the  costs  of  the  circuit,  &c.  And  as  to  the 
sixth  item,  the  charge  of  one  dollar  paid  the  judge  for  an  order  staying 
proceedings,  it  was  objected,  that  it  was  an  ex  parte  order  obtained  by 
the  defendants  for  their  own  benefit,  in  order  to  prevent  the  plaintiff  per- 
fecting judgment  upon  the  inquest  taken  by  him.  Plaintiff  stated  that 
these  objections  taken  before  the  taxing  officer,  were  not  denied  or  dis- 
puted on  the  part  of  the  counsel  attendii^  the  taxation  for  defendant, 
and  a  copy  of  the  order  setting  aside  the  inquest  was  produced  before  the 
taxing  officer. 

On  the  part  of  the  defendants  it  appeared  that  they  attended  the  No- 
vember circuit,  1844,  with  their  witnesses,  with  an  intention  to  try  the 
cause,  when  a  criminal  cause  was  takiiH  up  for  trial,  which  it  was  sap- 
posed  would  occupy  the  remainder  of  the  circuit,  and  the  defendants  left, 
expecting  this  cause  could  not  be  tried  at  that  circuit;  but  the  criminai 
cause  was  disposed  of  sooner  than  was  anticipated,  and  this  cause  was 
called  and  an  inquest  taken.  The  taxing  officer  decided  that  the  items 
objected  to  were  proper  charges,  and  allowed  them  after  deducting  ^S^IS 
therefrom, 

G.  R.  J.  BowDoiN,  Plffs  Counsel.      George  P.  Nelson,  Plffs  Mty. 
N.  Hill,  Jr.,  Btfts  Counsel.  McCoun  &  Clark,  De/is  ^ttys. 

Beardslet,  Justice. — Ordered  a  retaxation,  on  the  ground  that  the 
items  objected  to  were  not  taxable. 
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Jambs  Faulkner  vs.  The  Mayor  and  Common  Council  of  Brooklyn. 

Where  notice  of  trial  is  senred  for  a  subseqaent  circuit,  hefon  the  elon  of  the  cirmit  at 
fokich  the  cause  ha$  bttn  noticed  and  is  on  the  calendar,  a  reservation  should  be  in- 
serted in  the  last  notice,  to  the  effect  that  in  case  the  cause  is  not  tried  at  the  present 
circuit. 

Motion  by  defendants  to  set  aside  inquest  for  irregularity. — An  inquest 
was  taken  in  this  cause  on  the  Sd  March  last,  at  the  New  York  circuit. 
Several  months  previous  to  the  inquest,  defendants'  attorney  served  on 
plaintiff's  attorney  an  affidavit  of  merits.     On  the  2d  of  March  last, 
plaintiff's  attorney  served  on  defendants'  attorney  the  usual  notice  of - 
trial  and  inquest  for  the  circuit  to  be  thereafter  held  on  the  third  Monday 
of  March ;  defendants'  attorney  supposing  that  the  effect  of  the  last 
notice  of  trial  was  to  countermand  the  previous  one,  and  that  it  was  to 
apprize  the  defendant  that  the  cause  would  not  be  tried  until  the  circuit 
specified  in  the  last  notice  did  not  pay  any  further  attention  to  it,  but  if 
he  had  not  understood  the  effect  of  the  notice  of  trial  to  be  a  waiver  of 
the  right  to  try  under  the  previous  notice,  he  would  have  been  ready  to 
try  the  cause,  when  it  was  called  on  the  calendar.    Defendants'  attorney 
stated  that  he  was  informed  the  circuit  judge  announced  to  the  bar 
towards  the  close  of  the  circuit  at  which  the  inquest  was  taken,  that  no 
causes  but  short  causes  (such  as  might  be  tried  in  an  hour  or  thereabouts,) 
would  be  tried,  that  by  reason  of  such  announcement,  a  large  number  of 
causes  when  called  were  marked  down,  and  that  by  reason  thereof  alone, 
this  cause  was  reached  at  that  circuit ;  that  by  a  standing  order  of  the 
circuit  a  limited  number  of  causes  were  put  on  the  calendar  for  each  day; 
that  if  this  rule  had  been  adhered  to  until  the  close  of  the  circuit,  this 
cause  could  not  in  all  probability  have  been  reached;  he  was  not  aware 
that  the  order  had  been  suspended,  so  as  to  make  a  railroad  calendar  of 
short  causes;  this  was  not  a  short  cause  within  the  meaning  of  the  rule 
made  by  circuit  judge  for  the  trial  of  short  causes,  and  believed  the  cir- 
cuit judge  would  not  have  tried  it,  if  he  (defendant's  attorney,)  had  been 
in  court  when  it  was  called  and  an  inquest  taken. 

J.  M.  Van  Cott,  Defis  Counsel.  J.  M.  Van  Cott,  Defis  Atty* 

M.  T.  Reynolds,  Plffs  Counsel.  E.  L.  Fancher,  Plffs  AUy. 

Beardsley,  Justice. — Set  aside  the  inquest  and  referred  the  cause,  costs 
to  abide  the  evenly  as  it  was  a  new  point,  and  held  that  it  would  be  well, 
d  indeed  ought  to  be  done,  in  cases  where  there  is  a  notice  of  trial 
rved  for  a  subsequent  circuit  before  the  close  of  the  circuit  at  which  the 
has  already  been  noticed  and  put  upon  the  calendar,  to  insert  in  the 
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notice  a  reservation,  to  the  efiect  that  in  etm  the  came  ii  noi  tried  at  ike 
present  circuity  such  instances  would  frequently  occur,  probaUy,  in  the 
city  of  New  York  where  the  circuity  come  near  together. 


Catharine  Tears  vs.  Barent  Van  Buren. 
Same  vs.  Barent  Van  Buren  Jr. 

Where  a  loit  was  commenced  against  A.  B.,  and  the  declaration  serred  on  him,  and  he 
appeared  and  pleaded  in  the  suit,  where  plaintiff  ^s  attorney  ascertained  that  the  decla- 
ration had  been  served  on  the  wrong  person;  the  soit  was  intended  to  have  been  com- 
menced and  declaration  served  on  A.  B.  Jr. ;  and  plaintiff^s  attomej  informed  defend- 
ant's attorney  that  it  was  a«  mistake,  and  requested  the  pleadings  changed  to  the  soit 
against  A.  B.  Jr.,  and  the  defendant's  attorney  afterwards  pleaded  and  defended  for 
A.  B.  Jr.  Held,  that  the  information  or  notice  to  defendant's  attorney  was  not  a 
discontinuance  of  the  first  suit,  and  defendant  had  a  right  to  go  on  and  enter  jodgmeat 
for  costs  of  non  pros. ;  and  such  judgment  was  allowed  to  be  set  off  against  the  judg- 
ment which  was  recovered  by  plaintiff  against  A.  B.  Jr.,  he  having  beeome  tht 
assignee  of  the  first  judgment  before  the  judgment  in  the  second  suit  waa  per- 
fecteJ. 

Motion  hy  defendant  in  the  second  cause  to  have  the  judgment  in  the 
first  cause  set  off  against  the  judgment  in  the  second  cause. — On  the  20th 
November,  1844,  judgment  of  non  pras  was  perfected  in  the  first  above 
entitled  cause  in  favor  of  the  defendaot  for  $25*70  costs.  On  the  19th 
September,  1845,  a  verdict  was  rendered  in  favor  of  the  plaintiff  in  the 
second  entitled  cause  for  $87*16,  and  judgment  perfected  on  the  lOchof 
January,  1846,  for  $142*49  damages  and  costs.  On  the  22d  September, 
1845,  defendant's  attorney  served  a  notice  on  the  plaintiff  and  her  attor- 
ney in  the  second  cause,  that  Bar#nt  Van  Buren  Jr.  was  then  the  owner 
as  assignee  of  the  judgment  in  the  first  cause,  and  offered  to  set  off  that 
judgment  (without  motion,)  against  the  verdict  or  judgment  to  be  entered 
thereon  in  the  second  cause,  which  offer  was  not  complied  with  by 
plaintiff.  Defendant's  attorney  stated  that  he  did  not  know  that  the 
judgment  in  the  second  cause  had  been  entered  until  the  £3d  or  24th  of 
January  last 

It  appeared  in  opposition  to  the  motion,  that  the  suit  in  the  first  cause 
was  commenced  on  a  draft  upon  E.  &  J.  Galatian,  signed  **  Barent  Van 
Buren,"  payable  to  the  order  of  the  phintiff  '  At  the  time  the  draft 
made,  the  drawer  resided  in  Orange  county,  and  when  the  suit 
commenced  he  had  removed  to  Columbia  county,  and  the  sheriff  of  Co- 
lumbia county  served  the  declaration  on  Barent  Van  Buren  the  father  of 
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the  drawer.  After  plaintiff's  attorney  had  received  a  plea  and  notice 
from  defendant's  attorney,  he  discovered  that  the  declaration  had  been 
served  on  the  wrong  person,  and  then  wrote  to  defendant's  attorney  in- 
forming him  of  the  mistake,  and  that  he  did  not  intend  to  commence  a 
suit  against  Barent  Van  Buren  Senior,  and  offered  to  transfer  the  plead- 
ings to  the  suit  intended  to  be  commenced  against  the  son.  Plaintiff's 
attorney  afterwards  received  pleas  from  defendant's  attorney  in  the  suit 
which  plaintiff's  attorney  had  commenced  against  Barent  Van  Buren, 
defending  as  Barent  Van  Buren  Jr. 

Plaintiff's  counsel  insisted  that  defendant  went  on  in  the  first  suit 
after  he  had  notice  that  the  declaration  was  served  on  the  wrong  person, 
in  bad  faith. 

C.  L.  MoNELL,  Lefts  Counsel.  H.  Hoqebooh,  Defls  Atty* 

A.  Tabeb,  Plffs  Counsel.  C.  Borland,  Plffs  Jitiy. 

Bbahsslet,  Justice. — Held  that  the  information  or  notice  given  by 
plaintiff's  attorney  to  defendant's  attorney  of  the  mistake,  was  not  a 
discontinuance  of  the  first  suit,  an4  defendant  had  a  right  to  go  on  and 
enter  his  judgment  for  costs.    Motion  granted,  without  costs. 


Jarvis  H.  Hill  vs.  Geoboe  H.  Watson. 

A  judgment  entered  vnthin  ten  daiif$  from  the  time  of  the  delivery  of  the  report  by  the 
referees,  it  an  irre^^arity,  and  will  be  set  aside  with  costs.    jSm  46th  {neui)  ruU, 

Motion  by  defendant  to  set  aside  judgment  and  subsequent  proceedings 
for  irregularity. — This  cause  was  noticed  for  trial  at  the  last  February 
circuit  in  Monroe  county;  an  affidavit  of  merits  Avas  filed  by  defendant's 
attorney  on  the  first  day  of  the  circuit)  and  a  copy  served  on  plaintiff's 
attorney;  during  the  circuit  the  cause  was  referred  to  three  refe/ees  on 
motion  of  plaintiff,  without  any  written  notice  to  defendant's  attorney. 
On  the  7th  of  March  last,  the  cause  was  brought  to  a  hearing  before  the 
referees,  and  on  the  14th  of  Marrh,  after  the  referees  had  delivered  their 
report,  plaintiff's  attorney  filed  a  record  and  perfected  judgment  in  the 
cause,  and  a  ca.  sa.  was  issued  and  the  defendant  arrested  and  imprisoned; 
no  copy  of  the  report  was  served  on  defendant's  attorney. 

A.  WoEDEN,  Defts  Counsel.  Oborob  £.  King,  Lefts  Atty. 

H.  Harris,  Plffs  Counsel.  James  Abrams,  Plffs  Atty. 

Beardslet,  Justice. — Granted  the  motion,  with  costs,  on  the  ground 
that  the  judgment  was  entered  within  ten  days  after  the  report  of  the 
referees  was  delivered  in  violation  of  the  new  rules.    See  45/A  rule  S.  C. 
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MR.  JUSTICE  JEWETT,  PRESIDINO. 


Jeduthan  G.  Ross  vs.  Hiram  S.  Beccheb  et  al. 

An  affidavit  for  the  pnxpoM  of  a  motion  to  rtftr  a  cause,  should  he  made  hj  the  ^rty 
or  some  excuse  given  why  it  is  not.  An  affidavit  made  hy  the  attorney  of  the  party 
moving,  and  no  excuse  given  why  it  was  not  made  hy  the  party  ;  held,  had.  2  Bow 
ard^  7. 

Motwn  hy  plairUifffor  reference. — ^The  affidavit  upon  which  this  mo* 
tioD  was  founded,  was  made  bytbe  plaintiff's  attorney,  and  no  excuse 
mentioned  in  it,  why  it  was  not  made  by  the  plaintiff  himself. 

£.  J.  Sherman,  Plffs  Counsel.  £.  J.  Sherman,  Plffs  AUy. 

Jas.  Forstth,  Lefts  Counsel.  Hunt  &  Forsyth,  Hefts  Mys. 

jKWETTy  Justice. — Denied  the  motion  with  costs,  on  the  ground  that 
the  affidavit  should  have  been  made  by  the  plaintiff,  on  some  excuse  given 
why  it  was  not 


Chakles  L.  Pettt  and  wife  vs.  Geo.  M.  Hewlett,  et  al.  ex'rd  &c. 

It  1:3  irregtUar  for  defendant  to  move /or  hu  coitt  in  attending  a  circuit  prepared  to  try, 
Inhere  plaintiff  does  not  bring  the  eanse  to  trial  when  called,  he  should  move  for 
judgment  ag  in  ease  ofnan'imt, 

Motion  by  defendants  to  be  allowed  their  costs  for  attending  circuit."^ 

The  affidavits  showed  that  th^  cause  was  noticed  by  plaintiffs'  attorney 

for  the  Queen's  circuit  in  May  last    Defendants  attended  with  their 

-witnesses  prepared  to  try.    On  the  last  day  of  the  circuit  the  cause  was 

called,  and  passed,  plaintiffii  not  being  present  to  try  it 
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PiEUPONT  Potter,  Defts  Counsel.        Pierpont  Potter,  De/b^tty. 

J.  H.  Collier,  Plffs  Counsel.  A.  P.  Ralph,  Plffs  My. 

Jewett,  Justice. — Denied  the  motion  with  costs,  on  the  ground  that 
the  motion  was  irregular.  Defendants  should  have  moved  for  judgment 
as  in  case  of  non^suit. 


IsAio  P.  Van  Alen  vs.  John  H.  Reynolds. 

A  declaration  entitled  of  a  term,  tuhnquent  to  the  term  at  which  the  capiu  ii  aide 
returnable,  will  be  set  aside  as  irref  alar.     12  Wend.^  293. 

Motion  by  defendant  to  set  aside  declaration  for  irregulariiy.— This 
suit  was  commenced  by  capias  ad  respondendum^  tested  on  the  3d  Monday 
of  October,  1845,  and  returnable  on  the  first  Monday  of  January,  1846. 
On  the  20th  May,  1846,  a  declaration  was  filed,  and  a  copy  served  on 
defendant's  attorney,  both  of  which  were  entitled,  **  of  the  term  of  Hay, 
1846."  Defendant's  counsel  cited  3  T.  R.,  626  ;  12  Wend.,  293  ;  JkcL 
Pr.  337  ;  1  Burrill  Pr.,  new  ed.,  120. 

J.  H.  Reynolds,  Defls  Counsel.  Wm.  H.  Tobey,  Defls  My. 

C.  P.  SCHEBMEBHOBN,  Plffs  Counsel.      C.  P.  SCHERMERHOBN,  Plffs  Mf 

Jewett,  Justice. — Granted  the  motion  with  costs,  on  the  authority  of 
the  13  Wend.,  293,  with  leave  to  plaintiff  to  amend. 


Henry  V.  V.  Hinman  vs.  Willuu  H.  Mambrat. 

A  declaration  entitled  generally  of  a  term,  at  which  the  capias  ia  maJe  retunaUtatft 
particular  day  in  term  to  wit,  the  second  Saturday,  will  be  set  aside  as  iir^ultr.  3 
Wend.,  525  ;  18  Wend.,  534. 

Motion  by  defendant  to  set  aside  judgment  for  irregularity. — ^This  salt 
was  commenced  by  capias  ad  respondendum,  tested  the  first  Monday  of 
January,  1846,  and  made  returnable  the  17th  January,  1846,  being  the 
second  Saturday  of  the  same  term.  On  the  20th  May,  1846,  a  declara- 
tion was  filed  and  a  copy  served  on  defendant's  attorney,  both  of  which 
were  entitled  generally, "  of  the  term  of  January,  1846."  Defendant's 
counsel  died  3  T.  R.,  42  /  BurrUVs  Pr.,  120  y  1  Tidd^s  Pr.,  430  j  2 
TTend.,  525;  18  WTend.,  534. 

J.  H.  Reynolds,  Defls  Counsel.  Wm.  H.  Tobey,  Defts  My. 

C.  P.  ScHEKMKRHORN,  Plffs  CounseL  C.  p.  Schermerhorn,  Plffs  Mf' 

Jewett,  Justice. — Granted  the  motion  with  costs,  with  leave  to  plaint- 
iff  to  amend,  on  the  authorities  cited  by  defendant's  counsel. 
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Jacob  McCohmick  vs.  James  J.  Fullebton. 

Where  defendant^n  attorneys  had  received  a  stipulation  from  plaintiff  ^s  attorney,  extending 
the  time  to  plead  twenty  days,  and  defendant's  attorneys  craved  oyer  of  the  bond 
i^hich  was  served  by  plaintiff's  attorney  nine  days  after  stipulation ;  held,  that  defend- 
ant was  bound  to  plead  within  the  time  prescribed  by  the  ttipulation-^  the  time  did  not 
run  twenty  days/rom  the  time  of  the  tervice  of  oyer. 

Motion  by  defendant  to  set  aside  defafdt  and  subsequent  proceedings  for 
irregularity. — On  the  21st  day  of  March^  1846,  declaration  was  served. 
On  the  10th  April,  plaintiff's  attorney  gave  defendant's  attorneys  a 
stipulation  extending  the  time  to  plead,  twenty  days  from  the  10th  of 
April.  On  the  9th  of  April  defendant's  attorneys  craved  oyer  of  the 
bond  upon  which  the  suit  was  brought,  and  on  the  18th  April  oyer  of 
the  bond  was  served  on  defendant's  attorneys.  On  the  2d  May  plaintiff's 
attorney  entered  defendant's  default  for  not  pleading.  On  the  8th  of 
May  defendant's  attorneys,  filed  plea  and  served  copy  on  plaintiff's 
attorney,  who  refused  to  receive  it,  for  the  reason  that  he  had  entered 
defendant's  default. 

Defendant's  counsel  insisted  that  the  default  was  irregular;  that  defend- 
ant had  twenty  days  to  plead  from  the  time  of  service  of  oyer. 

Geo.  Woodman,  Dejls  Counsel.      Rodgers  &  Woodman,  Defls  Attys. 

Peter  Y.  Cutler,  Plffs  Counsel.    Peter  Y.  Cutler,  Plffs  Atty. 

Jewett,  Justice. — Held,  that  defendant  was  bound  by  the  stipulation, 
and  should  have  pleaded  in  twenty  days  from  that  time;  the  service  of 
oyer  afterwards  did  not  extend  the  time  to  plead;  default  was  regular. 
Motion  denied  with  costs  without  prejudice. 


Silas  Jones  vs.  Gilbert  T.  Aldrich. 

Where  defendant  moved  on  papers  made  out  fbr  a  motion  for  judgment  of  non  pros,  but 
drew  Ms  notice  of  motion  for  judgment  at  in  case  of  non  tut/,  and  it  was  objected  to 
the  motion  for  judgment  of  non  proe:,  on  the  gfoond  that  defendant  did  not  ask  for  it  ia 
his  notice;  held,  that  plaintiff  was  not  misled  by  it)  it  was  evident  from  the  papers 
themselves  what  the  notice  should  have  been,  and  judgment  for  non  pros  was  made 
and  granted  on  the  papers. 

Motion  by  defendant  for  judgment  as  in  case  of  non-suit. — Defend- 
ant's notice  of  motion  stated  that  he  moved  for  judgment  as  in  case  of 
non-suit  in  this  cause,  by  reason  of  the  plaintiffs  having  failed  to^e  ^e- 
curityfor  costs,  according  to  the  statute,  &c.  Defendant's  papers  show- 
that  an  absolute  order  to  file  security  for  costs  had  been  granted,  which 
plaintiff  had  not  complied  with. 

27      ' 
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P.  CAGOERy  Defts  Counsel.  S.  V.  R.  Mallort,  DefU  My. 

M.  T.  Reynolds,  Plffs  Counsel.    H.  K.  Jerome,  Plffs  My. 

It  was  objected  that  the  notice  of  motion  should  have  been  for  judg- 
ment of  non-pros;  that  defendant  could  not  move  for  it  under  his  notice 
for  judgment  as  in  case  of  non-suit. 

Jewett,  Justice. — Held,  that  the  plaintiff  was  not  misled  by  the  notice, 
it  was  evident  from  the  papers  themselves  what  the  notice  should  haTe 
been;  it  was  not  such  an  irregularity  but  what  the  defendant  might 
move  for  judgment  of  non-pros.  Motion  for  judgment  ot  non-pros  granted. 


>• 


Robert  D.  Silliman  et  al.  vs.  James  A.  Clare  et  al. 

A  notice  of  trial  (printed  form),  senred  for  a  circuit  to  be  held  oa  the  4th  —day of 
April,  will  be  held  good  for  the  4th  Ifoiidaj  of  April,  where  it  is  retained  by  the  tt- 
tomey  upon  whom  it  is  served.  If  such  a  notice  is  considered  irregular,  it  is  the  doty 
of  the  attorney  to  return  it  immediately. 

Motion  by  defendants  for  judgment  as  in  case  of  non-sttitj  or  to  sd 
aside  an  order  of  reference. — Issue  was  joined  in  this  cause  in  September 
last.  Plaintiffs'  attorney  served  notice  of  trial  on  defendants'  attorney 
by  mail  on  the  11th  of  March  last,  for  a  circuit  in  Rensselaer  county,  to 
be  held  on  the  4th  Monday  of  April  thereailer;  the  venue  was  laid  io 
Rensselaer  county.     Plaintiffs'  notice  of  trial  was  a  printed  blank,  filled 

up  by  inserting  4th day  of  April,  instead  of  making  it  4th  .Afemday 

of  April.  Defendants'  counsel  did  not  appear  at  the  circuit  in  April; 
after  the  cause  was  called  in  its  regular  order  on  the  calendar,  the  circuit 
judge  with  the  consent  of  plaintifl^'  counsel,  referred  it  to  three  referees. 
On  the  16th  of  May  a  copy  order  of  reference  and  notice  that  the  cause 
would  be  brought  to  a  hearing  on  the  4th  of  June,  was  received  by  de- 
fendants' attorney.  Defendants'  papers  stated  that  younger  issues  than 
this  cause  were  tried  at  the  April  circuit  Plaintiffs'  papers  stated  that  no 
yoimger  issue  was  tried  before  this  cause  was  referred  by  the  circuit  judge. 

H.  Z;  HaVner,  Defts  Counsel.  Eli  Cook,  Defis  Atty. 

*a  STCvf\f^s  Counsel.  J.  A.  Millard,  Plffs  Mty. 

Defenrjants'  counsel  insisted  that  the  defendants'  attorney  had  not  been 
served  with  notice  of  trial  for  the  April  circuit,  and  that  he  had  never 
been  served.with  any  notice  of  application  for  a  reference  in  the  cause; 
it  was  referred  without  his  knowledge  or  consent. 

Jewett,  Justice. — Held,  that  the  cause  was  properly  referred,  and  the 
notice  of  trial  served  on  defendants'  attorney,  being  retained  by  him, 
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was  sufficient  to  inform  him  that  the  cause  would  be  brought  to  trial  at 
the  April  circuit,  and  at  all  events  if  defendants'  attorney  considered  it 
irregular,  it  was  bis  duty  to  have  returned  it  immediately.  Motion  denied, 
with  costs. 


Qakrbt  N.  Bl^eckes  et  al.  vs.  Abraham  J.  Stobms. 

In  u)  tffidsrit  for  imtion  to  chuige  tha  teum,  defenduit  mutt  staia  "  that  he  hu  taUj 

•r>d  ^irly  stited  hii  cue  to  hi*  couniel  "  in  ilu  proptr  form  ;  the  Kgulw  form  for 

■och  an  affidavit  should  be  followed. 

Motion  by  dtfendani  to  remove  this  cause  Jrom  the  JVew  York  common 
fleas  into  this  court,  and  to  change  t?te  venue. — Defendant's  affidavit  upon 
which  the  motion  was  founded,  was  objected  to  as  insufficient;  that  part 
of  it  which  was  alleged  to  be  objectionable,  read  as  follows  :  "  And  this 
deponent  further  says  that  be  has  a  good  and  substantial  defence  on  the 
merits  in  the  said  cause,  as  he  is  advised  by  Henry  Brewster,  who  resides 
in  the  city  of  New  York,  and  who  is  counsel  for  deponent  in  said  cause, 
and  as  he  rerily  believes.     (And  he  further  says  that  one  ground  of  de- 
fence to  the  said  action,  is  that  the  iroa  for  which  this  suit  is  brought, 
or  a  lai^e  part  of  the  same  was  of  a  very  different  and  inferior  quality  to 
that  contracted  for  and  ordered  of  the  said  plainti^)     And  this  deponent 
further  says  that  he  has  stated  the  case  in  the  cause  so  commenced  as 
aforesaid  to  bis  said  counsel;  and  he  further  says  Geoi^e  S.  Myers  and 
others  (naming  them,)  all  reside  at  Nyaclc,  in  said  county  of  Rockland, 
and  that  the  above  named  persons  are  each  and  every  of  them  material 
witnesses  for  this  deponent,  to  bis  defence  in  said  cause  as  he  is  advised 
by  his  said  counsel  and  verily  believes;  and  be  further  says  that  he  has 
fully  stated  his  case  to  his  said  counsel,  and  disclosed  to  him  the  facts 
which  he  expects  to  prove  by  each  and  every  of 
that  without  the  benefit  of  the  testimony  of  eacl 
witnesses  he  can  not  safely  proceed  to  the  trial  of 
advised  by  his  counsel  and  verily  believes  to  be  ti 
therefore  says  be  is  advised  and  belieyes  the  trial 
held  in  Rockland  county,  and  not  in  the  city  of  f 

S.  O.  Shbpaku,  Dejls  Counsel.  H. 

G.  R.  J.  BowDOM,  Plffs  Cotmset.  C. 

Jkvstt,  Justice. — Denied  the  motion,  with  coi 
the  affidavit  was  informal  and  defective;  defendant  did  not  state  that  he 
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had  fully  arut  fairly  stated  his  case  to  his  counsel  id  the  proper  form,  he 
he  had  not  stated  that  he  had  fairly  stated  it  any  where ;  he  should  re- 
quire the  regular  form  to  be  followed. 


IsAiAS  W.  Waller  vs.  Francis  H  Sammons. 

Motion  for  judgment  as  in  case  of  non<suit  will  be  denied,  with  costs,  where  it  would 
have  taken  at  least  one  day  to  try  the  cause,  and  it  was  called  out  of  its  regular  order 
on  the  calendar,  as  a  short  cause,  the  circuit  judge  having  previously  publicly  ta- 
nounced  to  the  bar  not  to  try  any  causes  during  the  remainder  of  the  clrcait,  which 
would  require  more  than  one  hour. 

Motion  hy  defendant  Jor  judgment  as  in  case  ofnon-suii. — Defendant's 
papers  stated  that  issue  was  joined  in  this  cause  October  24th,  1845,  aod 
notice  of  trial  given  for  the  New  York  circuit  held  on  the  16th  of  March 
last,  plaintiff  did  not  try  the  cause,  and  issues  of  a  later  date  were  ia  the 
regular  order  of  the  calendar  tried  at  the  circuit.    Plaintiff's  altoraey 
stated  that  it  was  true  that  issue  was  joined,  and  the  cause  was  noticed 
for  trial  as  stated  by  defendant,  and  that  younger  issues  were  tried  at  the 
circuit,  but  denied  that  they  were  called  in  their  regular  order  on  the 
calendar,  but  were  called  under  the  following  circumstances,  to  wit:  that 
Judge  Edmonds  who  held  the  circuit,  after  having  during  the  first  three 
weeks  of  the  term  proceeded  with  the  calendar  of  causes  from  day  today 
in  the  usual  manner,  until  he  had  disposed  of  all  the  causes  thereon  up 
to  No.  42,  the  issue  whereof  was  joined  on  the  17th  of  August,  1844, 
announced  to  the  bar  that  during  the  remainder  of  the  term,  which  would 
be  only  the  following  week,  he  should  not  try  any  cause  in  which  there 
was  any  defence,  or  which  would  take  more  than  one  hour  to  try;  his 
object  being  to  dispose  of  all  the  causes  in  which  there  was  in  fad  no 
defence,  and  that  all  causes  which  would  take  more  than  one  hour  to  try, 
would  be  passed  without  prejudice,  all  of  which  as  the  attorney  for  plaint- 
iff believed;  was  well  known  and  understood  by  defendant's  attorney. 
And  further,  there  were  about  three  hundred  and  fif^y  causes  on  the  calen- 
dar, the  issues  of  about  two  hundred  and  fifty  of  which  were  older  than 
this  cause,  and  had  the  calendar  been  called  in  the  usual  or  regular  man* 
ner,  no  cause,  the  issue  whereof  was  as  late  as  this  one  by  several  months, 
could  by  any  possibility  have  been  reached.    This  was  an  action  of  tres- 
pass on  the  case,  for  injuries  done  to  the  plaintiff's  child  or  servant,  by 
defendant,  by  running  ovrr  him  with  a  horse  and  wagon,  breaking  his 
arm,  ribs,  &c.    And  that  the  trial  would  have  occupied  the  court  at  least 
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one  whole  day  if  not  two,  there  were  eight  or  ten  witnesses  to  be  exa- 
mined on  the  pait  of  the  plaintiff,  and  a  number  on  the  part  of  the  de- 
fendant. 

After  service  of  the  papers  for  this  motion,  plaintiff's  attorney  ex* 
plained  to  defendant's  attorney  the  reason  that  he  did  not  try  the  cause, 
and  offered  to  stipulate  to  try  at  the  next  circuit;  which  defendant's 
attorney  declined  to  do,  unless  the  costs  of  the  motion  were  paid. 
J.  H.  Ring,  Defts  Counsel.  R.  F.  Winslow,  Defts  Mty, 

H.  Hunt,  Plffs  Counsel.  H.  Hunt,  Plffs  Mty. 

Jewett,  Justice — Denied  the  motion  with  f  7  costs,  on  the  ground  that 
the  cause  was  a  long  one,  and  did  not  come  within  the  restrictions  made 
by  the  circuit  judge.  Plaintiff's  affidavit  had  fully  answered  the  motion. 


Heney  R.  Dunham  et  al.  y&  Ebenbzeb  Clark* 

Wbere  a  cause  was  put  on  the  tptwiX  calendar  of  short  causes  at  the  New-Tork  circnit 
(commonly  known  as  the  railroad  calendar),  by  plaintiff's  attorney,  without  notice  to 
defendant's  attorney,  or  to  his  knowledge;  and  an  inquest  taken  by  plaintiffs  on  the 
morning  of  the  second  day  of  the  circuit,  out  of  its  order  on  the  general  calendar  (the 
cause  standing  No.  17 1  on  the  general  calendar) ;  and  an  affidavit  of  merits  having 
been  filed  and  served  by  defendant's  attorney,  and  he  being  in  attendance  at  the 
circuit  to  try  the  cause  :  HdA^  that  it  operated  as  a  surprise  upon  defendant's  attorney, 
and  the  inquest  was  set  aside.     Costs  to  abide  event. 

Motion  by  defendant  to  sei  aside  inquest  or  verdict  for  irregularity. — 
Defendant  stated  that  issue  was  joined  in  this  cause  about  the  10th  of 
March  last,  and  the  cause  subsequently  noticed  for  trial  at  the  New  York 
circuit  (where  the  venue  was  laid)  for  the  first  Monday  of  May  last. 
Defendant  filed  and  served  an  afiSdavit  of  merits  previous  to  the  circuit 
On  the  morning  of  the  second  day  of  the  circuit,  at  about  half  past  9 
A.  M.,  defendant  called  on  the  clerk  to  see  the  calendar,  and  found  that 
this  cause  stood  at  No.  171.  Defendant  having  business  in  the  Supreme 
Court,  went  in  there  at  the  opening  of  the  court,  and  was  not  present  at 
the  opening  of  the  circuit.  At  about  11  o'clock  A.  M.,  defendant  met 
Mr.  Sandford,  one  of  the  plaintiffs'  attorneys,  in  the  City  Hall,  and  re- 
marked to  him  that  this  cause  would  not  be  reached,  and  they  had  better 
consent  to  consider  it  off  for  the  term.  Sandford  then  informed  him  that 
ihey  had  taken  a  verdict  for  the  plaintifis  in  the  cause  that  morning. 
Defendant  insisted  that  it  was  irregular,  and  requested  him  (Sandford)  to 
waive  it  and  let  it  stlmd  for  trial,  as  defendant  had  a  good  and  substantial 
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defence  on  the  merits;  which  he  declined  to  do.  Defendant  then  applied 
to  the  clerk  of  the  ciicuit,  and  was  informed  by  him  that  the  calendar 
had  not  been  called  at  all,  neither  on  that  day  nor  the  day  preTious;  but 
produced  to  defendant  a  half-sheet  of  paper,  on  which  were  entered  thir- 
teen causes,  selected  out  of  the  causes  on  the  calendar,  and  among  which 
was  this  cause;  which  half-sheet  of  paper  containing  the  thirteen  causes 
was  headed  as  follows  :  "  May  Circuit,  1846.  Special  calendar  of  short 
causes."     Defendant  stated  that  he  never  knew  or  heard  of  such  special 
calendar,  or  half-sheet  of  paper,  until  it  was  shown  to  him  by  the  clerk; 
nor  had  he  any  intimation  by  notice  or  otherwise,  that  this  cause  was  to 
be  placed  any  where  except  on  the  regular  calendar  of  the  circuit    De- 
fendant stated  that  he  had  a  good  and  substantial  defence  on  the  merits, 
and  that  the  cause  was  not  reached  in  its  regular  order  on  the  calendar. 
E.  Clabk,  Counsel  in  pro.  per.  E.  Clark,  ^Uy  in  pro.  per. 

P.  Caooer,  Plffs  Counsel.  Sandford  &  Porter,  Plffs  My* 

iv9f^TTf  Justice — Granted  the  motion,  the  costs  of  the  motion  to  abide 
the  event  of  the  suit,  on  the  ground  that  defendant  was  taken  by  surprise. 
He  had  no  notice  of  the  cause  being  put  upon  the  special  calendar,  com- 
monly known  in  New  York  as  the  railroad  calendar. 


Nelson  Little  vs.  Ceiauncet  Bigelow. 


An  affidavit  for  a  reference  should  be  made  by  the  party,  or  a  9ngicUtUtxicnm  sbo^niiHij 
it  is  not     2  Howard^  7,  157. 

Motion  by  plaintiff /or  a  reference. —  The  affidavit  for  a  motion  vas 
made  by  S.  G.  Haven,  Esq.,  the  law-partner  of  plaintiff's  attorney,  who 
stated  that  he  was  counsel  for  the  plaintiff  in  the  cause;  that  Millard 
Fillmore,  Esq.,  the  attorney  for  the  plaintiff,  was  then  absent  from  the 
county  of  Erie,  where  the  venue  in  the  cause  was  laid,  and  would  not 
probably  be  back  for  some  time  to  come;  that  the  plaintiff  resided  in  the 
town  of  Collins,  at  a  remote  part  of  the  county  of  Erie,  and  could  not, 
without  inconvenience  and  loss  of  time,  come  to  the  city  of  Buffalo  to 
have  his  affidavit  drawn  and  sworn  to.  The  affidavit  then  went  on  and 
stated  the  cause  of  action,  and  the  particular  claims  on  the  part  of  the 
plaintiff,  and  also  the  particulars  of  the  defendant's  defence  which  would 
arise  under  his  bill  of  particulars;  and  concluded  by  stating  that  the  trial 
of  the  cause  would  involve  the  examination  of  a  long  account  by  both 
parties,  &c. 
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Plffs  Counsel.  M.  Fillmore,  Plffs  Atty. 

Defis  Counsel.  C.  Howe,  Defts  Jitty. 

It  was  objected  by  defendant's  counsel  that  the  affidavit  for  the  motion 
did  not  come  within  the  rule  ;  it  should  have  been  made  by  the  party,  or 
a  sufficient  excuse  shown. 

Jewett,  Justice. — The  affidavit  on  which  the  motion  is  founded,  is 
made  by  (he  law  partner  of  plaintiff's  attorney;  it  should  have  been 
made  by  the  plaintiff,  no  sufficient  excuse  is  shown  why  it  was  not  so 
made.    Motion  denied  with  $7  costs. 


Curtis  Bolton  et  al.  vs.  James  McCuLLouoft. 

Tike  same  point  decided  in  this  esse  as  in  the  preceding  motion  of  LUtU  v«.  Bigtlow^ 
only  there  was  no  ezcose  offered  in  the  affidavit  for  this  motion,  why  the  plaintiff  did 
not  make  it. 

Motion  hy  flaintiff for  reference. — In  this  cause  the  plaintifis'  attorney 
made  the  affidavit  for  the  motion,  and  gave  no  excuse  why  it  was  not 
made  by  the  party. 

J.  H.  Collier,  Plffs  Counsel.  Charles  Anthony,  Plffs  My. 

J.  Newland,  Defts  Counsel.  J.  C.  Smith,  Defts  Mty. 

Jewett,  Justice. — Denied  the  motion  with  costs,  on  the  same  ground  as 
in  the  preceding  case  o{  Little  vs.  Bigelowy  only  in  this^case  ru)  excuse 
was  offered  why  the  plaintiff  did  not  make  the  affidavit  for  the  motion. 


Daniel  A.  Baldwin  vs.  Russell  F.  Woolever. 

A  written  agreement  or  stipulation  signed  by  the  attorneys  for  the  respective  parties, 
"  that  the  trial  of  this  cause  be  put  off  until  the  next  April  circuit,  to  be  held  in  and 
for  Herkimer  county,  without  prejadice  to  either  party  *,"  AeM,  not  to  operate  as  a 
stipulation  on  the  part  of  the  plaintiff  to  bring  the  cautt  to  trial  at  the  jSpriX  circuit. 
Plaintiff  had  a  right  to  stipulate  at  the  April  circuit  to  bring  the  cause  to  trial  at  the 
next  circuit,  under  the  rule. 

Motion  by  defendant  for  judgment  as  in  case  ofnon-suU. — Defendant's 
papers  stated  that  issue  was  joined  in  this  cause  July  29,  1845.  On  the 
2 1st  of  August,  1845,  plaintiff's  attorneys  noticed  the  cause  for  trial  at 
the  circuit  held  for  Herkimer  county,  (where  the  venue  was  laid,)  on 
the  third  Monday  of  September,  1845;  which  circuit  was  regularly  held, 
and  all  the  business  on  the  calendar  disposed  of ;  that  on  the  13th  day  of 
September,  and  a  few  days  previous  to  the  circuit,  the  attorneys  of  the 
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respective  parties  stipulated  as  follows:  (title  of  the  cause,)*'  It  is  hereby 
stipulated  by  and  between  the  attorneys  for  the  respective  parties  io  this 
suit,  that  the  trial  of  this  cause  be  put  off  until  the  next  April  circuit,  to 
be  held  in  and  for  Herkimer  county,  without  prejudice  to  either  party.'' 
(Signed  by  the  attorneys  of  tlie  respective  parties,  and  dated  September 
13,  1845.)    The  April  circuit  was  held,  and  all  the  business  on  the  cal- 
endar disposed  of ;  this  cause  was  not  noticed  for  trial,  nor  tried  at  the 
April  circuit  pursuant  to  the  stipulation*     On  the  10th  day  of  April,  the 
last  day  of  the  circuit,  plaintiff's  attorneys  served  on  defendant's  atto^ 
neys  a  stipulation  to  iry  at  the  next  September  circuit,  and  to  pay  &I1 
proper   costs  pursuant  to  the  rules  and  practice  of  this  court;  which 
stipulation  defendant's  attorneys  declined  to  receive,  and  returned  it  to 
plaintiff's  attorneys. 

D*  BuRWLL,  Defts  Counsel,  Cafron  &  Lake,  Dejh  AUys. 

P.  CkOQEtiy  Plffs  Counsel.  Benton  &  Barrett,  W/f^yJ. 

Defendant':^  counsel  insisted  that  the  agreement  made  by  the  attorneys 
for  the  respective  parties,  on  the  13th  September,  1845,  that  the  trial  ol 
the  cause  be  put  off  until  the  next  April  circuit,  operated  as  a  stipulation 
io  try  at  the  April  circuit. 

Jewett,  Justice. — Held  that  the  agreement  of  the  13th  September,  did 
not  operate  as  a  stipulation  to  try,  it  was  nothing  more  in*effect  than  an 
agreement  to  let  the  cause  go  over  the  circuit  without  prejudice  to  either 
party.  The  plaintiff's  attorneys  tendered  a  stipulation,  and  offered  to 
pay  costs  under  the  rule,  which  was  declined  by  defendant's  attorneys. 

Motion  denied  with  $7  costs. 


Jusrm  Carpenter  vs.  Lucibn  Toffs. 

Where  defendant  was  misled  in  not  finding  the  cause  on  the  circuit  calendar  nne 
days  after  the  circuit  commenced,  and  hefore  the  plaintiff  had  taken  an  inquest  iA 
the  cause,  he  served  a  notice  of  trial  and  inquest  for  the  next  circuti  on  defeodut^ 
attorney  ;  defendant  was  allowed  to  come  in  and  defend  on  terms,  although  he  bad 
not  served  an  affidavit  of  merits  for  the  circuit,  merits  being  sworn  to  on  the  moiiofl. 
Thft  suggestion  mentioned  by  Mr.  Justice  Biabdslkt,  in  2  Howard^  151,iDgiviB| 
notice  of  trial  for  a  subiiquint  circuit  before  the  close  of  the  sitting  circnit,  approntf 
and  sustained. 

Motion  by  dejiendant  to  set  aside  inquest  and  subsequent  proceedings.'^ 
It  appeared  from  defendant's  papers  that  issue  was  joined  in  this  cause 
on  the  ^Ist  July,  1845;  was  noticed  for  trial  for  the  New  York  circuit, 
held  on  the  fourth  Monday  of  December  last.    Plaintiff  did  not  proceed 
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to  the  trial  at  that  circuit,  but  stipulated  to  pay  defendant's  costs  of  the 
circuit,  and  bring  the  cause  to  trial  ai  the  succeeding  March  circuit,  to  be 
held  on  the  first  Monday  of  March,  1846.     Defendant's  attorney  made 
out  his  costs,  had  them  taxed  on  notice,  and  demanded  them  of  plaintiff, 
and  he  refused  to  pay.    At   the  March  circuit,  plaintiff  did  not  put  the 
cause  on  the  calendar,  until  some  time  in  the  third  week  of  the  circuit 
when  the  circuit  judge  granted  an  order  ex  parte  to  have  the  cause  placed 
upon  the  calendar  on  motion  of  plaintiff.     Defendant's  attorney  repeat- 
edly examined  the  general  calendar  during  the  first  two  weeks  of  the  cir- 
cuit, but  did  not  find  the  cause  thereon  ;  he  did  not  know  that  the  cause 
was  put  upon  the  calendar  (not  having  received  any  notice  of  it,)  until 
the  afternoon  of  the  9th  of  April  last,  when  he  ascertained  (by  accident,) 
that  the  plaintiff  had  taken  an  inquest  in  the  cause;  and  on  an  examina- 
tion of  the  calendar,  defendant's  attorney  found  the  cause  entered  on  the 
calendar,  not  among  the  causes  on  the  general  calendar,  but  as  the  thirty- 
second  cause  at  the  end  t)f  the  general  calendar,  and  after  it  had  been 
made  up.     On  the  3d  of  April  last  defendant's  attorney  was  served  with 
a  notice  of  trial  of  the  cause,  for  the  first  Monday  of  May  thereafter. 
Judgment  was  entered  on  the  9th  of  April   last.     Defendant  swore  to 
merits.    On  the  part  of  the  plaintiff  it  appeared  that  no  affidavit  of  merits 
was  served  on  plaintiff  until  the  4tb  of  May  last,  and  after  judgment  had 
been  entered  in  the  cause.    The  cause  was  noticed  for  trial  for  the  third 
Monday  of  March  last,  and  on  the  10th  of  March  plaintiff  filetl  with  the 
clerk  a  note  of  issue,  and  paid  the  fees,  but  the  clerk  refused  to  put  the 
cause  on  the  calendar.    On  the  morning  of  the  first  day  of  the  circuit,  in 
open  court,  plaintiff  applied  to  the  court  to  correct  the  calendar,  and  the 
circuit  judge  directed  the  clerk  to  put  this  cause  on  the  calendar,  which 
he  did,  and  noted  it  to  come  in  according  to  the  date  of  its  issue.     On  the 
8th  of  April  the  cause  was  regularly  put  cm  the  day  calendar,  and  called 
in  its  reguUr  order  thereon,  and  an  inquest  taken  the  9th  of  April. 
Plaintiff  stated  that  the  March  circuit  being  quite  short,  and  fearing  that 
the  cause  might  not  be  reached   in  its  regular  order,  noticed  it  for  trial 
and  inquest  for  the  succeeding  May  circuit. 
John  Tuffs,  Defls  Counsel.  John  Tuffs,  DefU  Atty. 

Justin  Carpenter,  Counsel  in  pei*son.  Justin  Carpenter,  Jltty  in  person. 
Defendant's  counsel  insisted  that  they  had  been  misled,  in  not  finding 
the  cause  on  the  calendar  ;  the  plaintiff's  attorney  should  have  given 
notice  that  be  was  going  to  place  it  upon  the  calendar.    And  further,  that 
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the  notice  of  trial  served  on  defendant's  attorney  for  the  May  circuit, 
when  defendant's  attorney  was  not  aware  of  its  being  on  the  March 
calendar^  was  especially  calculated  to  mislead.  Defendant's  counsel 
cited  the  case  of  Faulkner  vs.  The  Mayor  4rc.  Brooklyn^  2  Howard  151, 
decided  by  Mr.  Justice  Beardsley,  to  the  point  that  the  notice  of  trial 
served  for  the  May  circuit,  before  the  close  of  the  March  circuit,  should 
have  contained  the  reservation  therein  mentioned,  to  wit:  **  in  case  the 
cause  is  not  tried  at  the  present  circuit" 

Jewett,  Justice. — Granted  the  motion  on  payment  of  the  costs  of  the 
circuit  and  subsequent  proceedings,  and  (7  costs  of  opposing  motioD,  and 
expressed  his  opinion  in  favor  of  the  suggestion  of  Mr.  Justice  Bbabdslct 
in  the  case  cited. 


Henry  B.  Greenwood  and  Roswell  Skeel  vs.  Daniel  Clrtelimd. 

Whftre  a  debtor  has  been  arrested  and  convicted  under  the  act  entitled,  "  An  act  to  abol- 
ish imprisonment  for  debt,  and  to  punish  frandalent  debtors,  passed  April  26th,  1831," 
and  afterwards  puts  in  special  bail  under  the  amendatory  act  passed  May  13th,  1845, 
and  is  subsequently  diickarged  under  and  by  virtue  of  the  proyisioos  of  the  ict  do- 
tioned;  such  dUcharge  does^^not  .exonerate  or  affect  his  Mpeeial  bail. 

Motion  by  defendant  to  exonerate  special  bail. — It  appeared  from  de- 
fendant's affidavit  that  a  suit  was  commenced  against  him  in  December, 
1845,  at  the  city  of  New  York,  by  writ  issued  out  of  this  court  io  favor 
of  the  plaintifis,  upon  a  demand  arising  upon  contract,  amounting  to  more 
than  $50,  and  upon  which,  deflndant  alleged  he  could  not,  by  (he  pro- 
visions of  the  act  entitled  ^^  An  act  to  abolish  imprisonment  fordebt,aQd 
to  punish  fraudulent  debtors,  passed  April  26th,  1831,"  be  arrested  or 
imprisoned;  the  suit  was  prosecuted  to  judgment,  and  a  fi.  fa.  issued, re- 
^turnable  the  28th  of  May,  1846.  On  the  6th  of  December,  1845,  and 
after  the  commencement  of  the  suit,  he  was  arrested  in  the  city  of  New 
York  upon  a  warrant  issued  by  the  Hon.  Aaron  Vanderpool,  one  of  the 
judges  of  the  superior  court  of  the  city  of  New  York,  upon  the  applica- 
tion and  complaint  of  the  plaintiffs  in  this  suit,  under  the  3d  and  4th  sec- 
tions of  the  said  act,  and  the  fourth  subdivision  of  the  fourth  section.  Af- 
ter an  examination  and  hearing  before  the  judge,  upon  the  wanaot,  de- 
fendant was  convicted,  and  by  an  order  of  the  judge  committed  to  jail; 
and  after  his  committal  be  put  in  and  perfected-special  bail  in  the  action, 
under  and  by  virtue  of  the  provisions  of  the  act  entitled  *^  An  act  further 
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to  amend  the  '^  Act  to  abolish  imprisonment  for  debt,  and  to  punish 
fraudulent  debtors,  passed  April  26th,  1831/'  passed  May  I3th,  1846, 
and  was  thereupon  discharged  from  custody. 

On  the  8th  day  of  April,  1846,  defendant  presented  his  petition  under 
the  provisions  of  the  12th  and  subsequent  sections  of  the  said  act  to  abo- 
lish imprisonment  for  debt,  as  an  insolvent  and  petitioning  debtor,  to  the 
Hon.  Philo  Gridley,  circuit  judge,  for  a  discharge  of  his  person  from 
further  arrest  or  imprisonment  in  the  suit,  and  for  the  benefit  of  the  pro- 
visions of  the  last  mentioned  act;  and  on  the  11th  of  April,  1846,  a 
discharge  viras  granted  him  by  the  circuit  judge,  (afler  a  hearing,  and 
opposition  by  the  plaintifl^,)  which  was  recorded  in  the  office  of  the  clerk 
of  Oneida  county,  on  the  13th  of  April,  1846;  an  exemplified  copy  of  the 
discharge  being  used  on  this  motion.  The  special  bail  were  Ransom 
Curtis  of  the  city  of  New  York,  and  Edward  Eames  of  the  city  of  Utica. 

Defendant's  counsel  insisted  that  the  discharge  of  the  defendant  under 
the  act  mentioned,  exonerated  the  special  bail. 

J.  M.  Hatch,  Defls  CotmseL  J.  M.  Hatch,  Dejfts  Mty. 

_  ^  • 

R.  W.  Peckham,  Plffs  Counsel.  John  Sherwood,  Plj^^s  Atty. 

Jewett,  Justice. — Denied  the  motion  with  %1  costs,  on  the  ground 
that  the  defendant's  discharge  did  not  at  all  affect  the  liability  of  the 
special  bail. 


Charles  A.  Savage  et  al.  vs.  Cyrus  Carpenter. 

"Where  defendant  and  another  penon  swore  positively  to  the  service  of  a  declaration  on 
defendant,  on  the  ninth  of  April,  and  gave  circumstances  as  evidence  of  their  know- 
ledge  of  the  time  *,  and  the  plaintiffs'  attorney  swore  that  he  made  the  service  on  the 
defendant  on  the  Hnth  of  April,  and  on  the  same  day,  and  soon  after  it  was  made,  he 
entered  the  service,  and  the  time  of  making  it,  in  his  register-,  held,  that  the  entry 
made  in  the  attorney's  register  on  the  same  day  the  service  was  made,  must  control 
and  be  considered  conclusive  as  to  the  time  of  the  service. 

J\totion  by  defendant  to  set  aside  appearance^  default  and  all  subsequent 
j^roceedings  for  irregularity. — Defendant's  papers  showed  that  this  suit 
commenced  by  declaration,  which  was  specially  entitled  of  the  ninth 
April,  1846,  and  was  filed  April  10th,  1846.  Judgment  perfected 
ag-ainst  the  defendant  by  default  on  the  5th  May  last.  Defendant's  affi- 
dsivit  stated  that  on  Thursday  the  ninth  of  April,  1846,  at  Brockport,  in 
the  county  of  Monroe,  a  copy  of  the  declaration  with  a  notice  to  plead 
tli^reon  endorsed,  was  served  on  defendant  by  Stephen  Wheeler  ;  no 
^tb^^  service  was  made  on  him  at  any  other  time;  defendant's  attention 
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Tvas  called  to  the  time  of  such  service  b}'  counsel,  consulted  by  him  soon 
after  it  was  made,  and  the  time  was  fixed  in  defendant's  memory;  that 
Edward  Sanford,  then  of  Brockport,  was  present  and  worked  with  de« 
fendant  when  the  service  was  made,  and  defendant  called  his  attention 
to  the  time  soon  after:  also  that  defendant  knew  the  time,  from  the  place 
at  which  he  was  at  work,  and  the  work  about  which  he  was  then  en- 
gaged, and  was  perfectly  clear  and  distinct  in  his  recollection  that  it  was 
the  ninth  day  of  April.  Edward  Sanford's  affidavit,  stated  that  he  was 
at  work  with  the  defendant  at  a  job  of  painting,  when  the  copy  decla- 
ration was  served  on  defendant,  by  Stephen  Wheeler,  and  his  attention 
was  called  to  the  time  of  service  soon  after,  by  the  defendant,  and  he 
knew  that  the  service  was  made  on  Thursday,  the  ninth  of  April  last, 
and  was  sure  of  it  from  the  circumstance  among  others,  that  on  Friday, 
the  10th  of  April,  Andrew  Eaton,  who  was  also  at  work  with  defendant, 
at  the  time  of  the  service,  left  Brockport,  and  started  for  Seneca  Falls. 

Plaintiff's  papers  showed,  from  the  affidavit  of  Stephen  Wheeler, 
plaintiff's  attorney,  that  on  the  tenth  day  of  April,  1846,  he  served  upon 
defendant,  personally,  the  copy  declaration  in  this  cause,  and  at  the  time 
of  such  service,  the  defendant  was  at  work  alone;  that  neither  Edward 
Sanford  nor  any  other  person  was  present,  nor  were  there  any  person  in 
sight  or  hearing  of  them,  to  the  best  of  his  knowledge  and  belief;  soon 
qfler^  and  on  the  same  day  of  the  service ^  he  entered  the  service^  tmd  the 
timey  in  his  register  of  causeSf  and  from  the  date  of  the  entry,  and  from 
other  circumstances,  he  knew  the  service  was  made  on  the  teviih  day  of 
April  last.  The  affidavit  of  service  was  filed,  and  defendant's  default 
entered  on  the  2d  May  last. 
J.  H.  Collier,  Defts  Counsel.  J.  Fuller,  Defts  AUy^ 

P.  Cagger,  Plffs  Counsel.  S.  Wheeleb,  P^s  jftfy- 

Jewett,  Justice. — Denied  the  motion,  without  costs,  and  with  leare  to 
defendant  to  plead  on  payment  of  costs,  of  default  and  subsequent  pro- 
ceedings, and  held,  that  the  entry  in  the  attorney's  register  of  the  time 
of  the  service,  it  being  done  the  same  day,  must  control  and  be  held  con- 
clusive that  it  was  made  on  the  10th  of  April. 


James  E.  L.  Caky  vs.  Eltas  Livermore. 

An  affidavit  for  motion  to  change  venue,  omitted  to  state,  that  defendant  had  foDj  and 
fairly  9tat9d  hit  can  to  his  counsel,  and  omitted  to  state  that  his  witnesses 
cfff ary,  also  omitted  to  state  that  he  had  /«%  wU  fairly  iUdoted  to  ku  smid 
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§el,  thefacti  which  he  expected  to  prove  by  each  and  every  of  hii  $aid  fotfticMC*,  held, 
that  tha  defects  named,  were  sufficient  to  deny  the  motion  with  costs,  but  without 
prejudice  to  the  end  that  the  defendant's  attorney,  might  have  a  chance  to  try  again. 

Motion  hy  defendant  to  change  the  venue. — It  was  objected  by  plaint- 
iff's counsel,  that  the  aJOBdavit  of  defendant  upon  which  the  motion  was 
founded  was  defective.  The  material  part  of  the  affidavit  was  then  read 
as  follows,  (after  stating  the  cause  of  action^  and  where  the  venue  was 
laid,)^^  that  this  deponent  has  a  good  and  substantial  defence  on  the  merits 
in  this  cause  as  he  is  advised  by  his  counsel,  Abial  Cook,  of  Norwich  in 
the  county  of  Chenango,  and  verily  believes  to  be  true.''  (It  then  went 
on  and  stated  where  the  cause  of  the  action  arose,  and  named  the  wit- 
nesses.) '*  And  that  each  and  every  of  the  above  named  persons  are 
tnaterial  witnesses  for  this  deponent  to  his  defence  of  this  cause,  as  he  is 
likewise  advised  by  counsel  and  verily  believes,  and  without  the  testimony 
of  each  and  every  of  the  said  named  persons,  he  can  not  safely  proceed 
to  the  trial  of  this  cause,  as  he  is  also  advised  by  counsel,  and  verily 
believes  to  be  true."  The*  affidavit  then  closed  by  stating  when  the 
declaration  was  served,  and  how  far  the  witnesses  resided  from  the  Court 
Houses  in  the  respective  counties. 

P.  Cagoer,  Defts  Counsel.  Geo.  M.  Smith,  Dejh  Jitly. 

J.  H.  Collier,  Plffs  Counsel.  J.  S.  Frost,  Plffs  Atty, 

Plaintiff's  counsel  insisted  that  the  affidavit  was  defective  in  not  stating 

that  defendant  h^d  fully  and  fairly  stated  the  case  to  his  counsel,  and  in 

not  stating  that  his  witnesses  are  necessary,  and  in  not  stating  that  he 

Y^Sid  fully  and  fairly  disclosed  to  his  said  counsel,  the  fads  which  he  ex^ 

pected  to  prove  by  each  and  every  of  his  said  witnesses^ Slc, 

Jewett,  Justice. — Thought  the  counsel  had  mentioned  defects  enough, 
lie  would  deny  the  motion  with  costs,  withovi  prejudice,  and  give  the 
defendant's  attorney,  a  chance  to  try  again. 


Jacob  F.  Miller  vs.  James  H.  Hooker. 

OvM  biU  of  la4ing,  composed  of  any  number  of  different  articles,  is  considered  but  one 
iiemy  on  the  trial  of  a  cause,  A  motion  for  reference  on  one  bill  of  lading,  containing 
eleven  different  items,  or  articles,  as  requiring  the  examination  of  a  long  account  will 
l>e  denied  with  costs.     See  2  Howard^  79. 

JHotion  hy  plaintiff  for  a  reference, — Plaintiff's  affidavit  stated  that 

the  action  was  assumpsit )  the  declaration  contained  three  counts,  and 

derolai'ed  for  work,  labor   and   services,  in  carrying  for  the  defendant 


172  New  York  Supreme  Cautt  [June, 

at  his  request  a  quantity  of  flour  and  ashes,  form  the  city  of  Buffalo  to 
the  city  of  Troy.  The  plea  was  the  general  issue,  and  the  trial  of  the 
cause  would  require  the  examination  of  a  long  account  od  the  part  of  the 
plaintiff.  Defendant  showed  that  the  plaintiffs  bill  of  particulars  coo- 
tained  one  bill  of  lading  only,  and  that  was  composed  of  eleven  different 
items. 

R.  H.  Northrop,  Plffs  Counsel.  R.  H.  Northrop,  Plffs  My. 

H.  Harris,  Defis  Counsel.  H.  Harris,  Defts  My. 

Jewett,  Justice. — Held,  that  one  bUl  of  ladingy  was  but  onit  itom,  do 
matter  how  many  different  articles  it  was  composed  of  it  could  not  be 
considered  as  involving  the  examination  of  a  long  account  on  the  trial 

Motion  denied  with  $7  costs. 


John  M.  Peck  vs.  John  Wood. 

Where  defendant's  attorneys  moved  for  retazation  of  costs  with  costs  of  retantiai,  tad 
of  the  motion,  on  the  ground  that  no  copy  bill  of  costs  and  notice  of  taxatioo  had  em 
been  seryed  on  them ;  and  in  answer,  plaintiff's  attorney  showed  a  re§^lar  serrict  d 
the  costs  and  notice  of  taxation  ;  the  defendant  was  aUowed  a  retazatioo  on  teros ; 
to  wit :  paying  costs  of  opposing  the  motion. 

Motion  hy  defendant  for  relaxation  of  costs,  with  costs  of  retaxdm 
and  costs  of  motion. — Defendant's  papers  showed  that  this  canse  was 
brought  to  a  hearing  before  David  Buel,  Jr.,  Esq.,  sole  referee  at  thecitj 
of  Troy,  county  of  Rensselaer,  (where  the  venue  was  laid)  on  thc9ti, 
10th  and  llih  days  of  Sept.  1845.  On  the  31st  day  of  January,  1846, 
the  referee  reported  in  favor  of  the  plaintiff  $73*87.  On  the  17tli  of 
March  last  judgment  was  perfected,  and  on  the  18lh  of  April  execution 
issued,  to  the  sheriff  of  Oswego,  and  received  by  him  on  the  22d  April, 
with  directions  to  collect  $230*10  with  interest  from  the  17th  April 
1846.  One  of  the  defendant's  attorneys,  in  his  aflSdavit  stated  that  oo 
notice  of  taxation  of  costs  in  the  cause  had  ever  been  served  in  anyway 
or  manner  on  the  attorneys'for  the  defendant,  or  either  of  them,  nor  bad 
any  such  notice  been  received  by  them,  or  either  of  them,  nor  had  the 
plaintiff's  attorney,  served  on  defendant's  attorneys,  or  either  of  them, 
nor  had  they  received  any  notice  of  retaxation  of  costs,  with  stipalatioa 
to  deduct  from  the  execution  such  amount  as  should  be  struck  out  oo 
retaxation. 

On  the  part  of  the  plaintiff  it  appeared  from  an  affidavit  of  Levi  Smith, 
a  clerk  in  the  office  of  plaintiff's  attorney,  that  on  the  4th  day  of  March 
last,  he  served  the  attorneys  of  the  defendant,  with  a  copy  of  the 
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of  costs  in  this  cause,  and  notice  of  taxation  for  the  13th  of  March  be- 
fore Abram  B.  Olin,  Esq.,  Recorder  of  the  city  of  Troy,  at  10  o'clock 
A.  M.,  which  service  was  made  by  enclosing  the  bill  of  costs  and  notice 
of  taxation  in  a  wrapper,  and  directed  to  Messrs.  McCarty  &  Watson, 
the  defendant's  attorneys  at  Richland,  Oswego  county,  N.  Y.,  (that 
being  their  reputed  place  of  residence,)  and  on  the  same  4th  day  of 
March,  deposited  in  the  post  office  at  Troy,  and  the  postage  paid  thereon. 
Job  Pierson,  Esq.,  the  counsel  for  plaintiff,  stated  in  his  affidavit,  that 
on  the  4th  of  March  last  a  copy  of  the  bill  of  costs  in  the  cause  and 
notice  of  taxation  were  made  by  Levi  Smith,  a  student  at  law  in  his 
office,  and  on  the  same  day  by  his  direction.  Smith  enclosed  the  copy, 
costs  and  notice  of  taxation  in  a  wrapper  and  'directed  to  Messrs.  McCarty 
&  Watson,  at  Richland,  Oswego  county,  N.  Y.,  that  being  their  reputed 
place  of  residence,  and  the  place  to  which  other  papers  in  the  cause  had 
been  directed  and  received  by  defendant's  attorneys,  and  on  the  same  4th 
of  March,  Smith  left  his  office  with  the  package  so  directed,  for  the 
purpose  of  depositing  it  in  the  post  office  in  the  city  of  Troy;  he  returned 
soon  afterwards  and  entered  in  his  law  register  the  service  of  the  papers 
on  that  day,  and  that  he  paid  ten  cents  postage  thereon,  which  entry  he 
believed  correct. 

H.  Harris,  Defls  Counsel.  McCarty  &  Watson,  Defis  Jittys, 

Job  Pierson,  Plffs  Counsel.  S.  D.  Pierson,  Plffs  AUy. 

iKWBTT^  Justice. — Plaintiff  shows  the  service  of  the  costs  and  notice 
of  taxation  to  be  regular;  the  defendant  can  have  a  retaxation  only,  on 
terms.  Motion  for  retaxation  granted  on  payment  of  (7  costs  of  oppo« 
sing  motion;  the  execution  to  be  stayed  in  the  meantime. 


John  M.  Flint,  adm*r  &c.  vs.  Richa|id  H.  Morehouse. 

^[Hnu  obtained  for  the  parpoee  of  turrejoining  is  also  time  to  demur. 
An  order  granted  for  further  time  to  turrefoin  and  plaintiff  ^s  attorneys  demurred  to  the 
defendant's  joinder  instead  of  surrejoining;  defendant's  attorney  refused  to  receive  the 
demurrer  on  the  ground  that  the  order  only  gave  time  to  turrejoin,  and  entered  plaint- 
i^'s  default  for  not  surrejoining.  The  default  held  to  be  irregular,  and  was  with  th^ 
subsequent  proceedings  set  aside  with  costr. 

In  UtWy  time  to  plead^  is  also  time  to  demur     A  eurrejoifider  is  a  pleading, 

JVLotion  by  plaintiff  to  set  aside  default  and  subsequent  proceedings  for 
-egtUarityy/or  not  surrejoining;  and/or  leave  to  put  in  a  demurrer. — 
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The  action  was  assumpsit;  declaration  contained  the  common  counts  for 
work  and  labor,  goods  sold  and  delivered,  board,  lodging,  and  other 
necessaries  furnished,  &c.  Defendant  pleaded  the  statute  of  liroitatioos 
and  infancy  together  with  the  general  issue,  and  gave  notice  (under  the 
latter  plea)  of  set  off.  To  the  plea  of  the  statute  of  limitations  plaintiff 
replied,  firsts  that  the  defendant  was  absent  from  the  state,  and  this  suit 
was  brought  within  six  years  after  his  first  return  therein,  second,  a  new 
promise;  to  the  pleas  of  infancy,  plaintiff  replied  that  the  goods  furnished 
&c.,  were  necessaries,  and  had  entered  a  nolle  prosequi  as  to  the  count 
for  ^^  account  stated  "  and  ^*  money  lent  and  advanced  "  and  **  had  and 
received/'  To  the  first  replication  of  the  plaintiff  the  defendant  had  in 
substance  rejoined,  that  as* the  time  when  the  alleged  causes  of  action 
in  the  declaration  mentioned  accrued,  the  intestate  Richard  R.  Hall  and 
the  defendants  were  inhabitants  of  the  state  of  New  Jersey  and  not  else- 
where, that  the  indebtedness  of  thedefendant  to  Hall,  arose  in  the  state 
of  New  Jersey,  and  not  elsewhere,  whilst  they  were  residents  of  that 
state.  That  said  Hall  continued  to  be  and  remain  such  resident  of  the 
state  of  New  Jersey  until  he  died,  and  that  the  defendant  remained  a 
resident  of  the  said  state  until  the  said  causes  of  action  were,  by  the 
laws  of  the  state  of  New  Jersey,  effectually  and  for  ever  released  and 
discharged  ;  and  for  a  long  time  thereafter,  to  wit,  until  the  time  of 
his  return  into  this  state  as  alleged  in  the  plaintiff 's  replication,  with 
an  absque  hoc  as  to  the  defendant's  return  with  a  said  last  named  day; 
concluding  with  a  verification.  That  to  the  other  replications  of  the 
plaintiff,  the  defendant  tendered  an  issue  to  the  country.  One  of 
plaintiff's  attorneys  stated  that  the  pleadings  in  the  cause  had  been 
voluminous  and  intricate,  and  had  required  a  great  degree  of  care 
and  attention  in  their  preparation.  The  defendant's  attorney  obtained 
thirty  days  time  beyond  that  allowed  by  the  rules  of  the  court  to  rejoin 
to  the  plaintiff's  replications,  and  when  the  rejoinder  of  defendant 
with  a  notice  to  surrejoin  endorsed  thereon  were  received  by  plaintilf  ^s 
attorneys,  they  were  engaged  in  the  trial  of,  and  attention  to  causes 
in  the  New  York  and  Brooklyn  circuits  ;  before  the  expiration  of  the 
time  to  surrejoin,  plaintiff's  attorneys  obtained  an  order  from  Judge 
Edmoncjf,  for  thirty  days  further  time  to  surrejoin,  and  served  a  copy  on 
defendant's  attorney,  that  having  only  hastily  examined  the  rejoinders 
without  having  decided  upon  what  kind  of  reply  should  be  made  to  them, 
and  not  having  had  an  opportunity  to  confer  with  the  counsel  in  the  cause; 
plaintiff's  attorneys  intended  by  the  order  to  get  leave  lo  reply  thereto 


1846.]  i^pedal  Term  RtpotU.  17ff 

by  way  of  demurrer,  as  weU  as  by  a  tecbnical  surrejoiader  and.sopposed 
that  they  had  done  so  i  before  the  expiration  of  the  time  granted  by  the 
order,  a  demurrer  to  the  first  rejoinder  of  the  defendant  was  prepared  and 
served  on  defendant's  attorney,  who  declined  to  receive  it;  and  on  the 
30th  day  of  April  last  entered  plaintiff's  default  fo;*  not  surrejoining  to 
the  first  rejoinder;  before  the  entry  of  the  default,  defendant's  attorney 
returned  the  copy  demurrer  with  a  notice  that  he  declined  receiving  it, 
and  the  plaintiff's  attorneys  again  sent  it  to  defendant's  attorney,  with 
a  notice  that  they  considered  it  pleaded  pursuant  to  the  rules  and  prac- 
tice of  this  court.  Plaintiff 's  attorneys  stated  that  thedemurrer  was  put 
in,  in  good  faith,  and  that  a  technical  surrejoinder  could  not  be  well 
pleaded  to  the  defendant's  rejoinder  or  any  other  answer  more,  except  by 
demurrer,  so  that  justice  might  be  done  by  this  court  to  the  plaintiff.  A 
copy  of  the  demurrer  was  annexed  to  the  moving  papers. 

'G.  R,  J.  BowDOiN,  Plffs  Counsel.    Woodruff  t  Goodman,  Plffs  My* 

D.  McMartin,  Lefts  Counsel.         J.  H.  Rathbone,  Defts  My. 

Defendant's  counsel  insisted  that  time  given  to  surrejoin^  was  not  time 
to  demur. 

Jbwbtt,  Justice. — Held  that  it  was  clear  that  the  default  was  irregu- 
lar; in  law  time  given  to  plead  is  time  to  demur,  and  so  as  to  surrefoin* 
der,  that  is  a  pleading.  Motion  granted  with  costs,  and  ten  days  given 
to  plaintiff  to  serve  demurrer. 


Israel  Post,  Jr.  vs.  Obadiah  S.  Haioht. 

Aynetpt  iMved  to  coUect  coits,  granted  on  a  motion  is  irregular,  (f  issaad  trithin  twimif 
dajgfiom  the  date  of  the  order  granting  coite*    Sm  60  BuU. 

Motion  by  plaintiff'  to  set  aside  a  precept  for  irregulariiy.^^n  the 
fAird  day  of  June,  1846,  a  motion  was  made  by  defendant,  to  the  special 
term  of  this  court  then  in  session,  to  consolidate  this  and  another  cause, 
ii^bich  motion  was  granted,  vdth  ten  dollars  costs.  On  the Jifih  day  of 
June  last,  ( 1845,)  defendant's  attorney  issued  a  precept,  by  virtue  of 
Twrhich  the  plaintiff  was  arrested  and  committed  to  jail,  for  the  non  pay- 
ment of  the  ten  dollars  costs,  ordered  on  the  motion  to  consolif^te. 

D.  Wrwht,  Plffs  Counsel.  Wm.  B.  Litch,  Plffs  Jitty. 

N.  Hill,  Jk.,  Defis  Counsel.  A.  Haioht,  Defts  Mty. 

Plaintiff's  counsel  insisted  that  the  precept  was  irregular,  it  could  not 
be  issued  until  tv)enty  days  after  the  date  of  the  order,  under  the  60  Rule. 

iKmvn^  Jastice.-^Held,  that  the  precept  wt»  prematurely  iflsued,  de« 

38 
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fendaDt  should  have  waited  twenty  days  under  the  60  Rule.  Motion  de- 
nied with  costS|  but  no  action  for  false  imprisonment  to  be  brought  by 
plaintiff. 


Thomas  Small,  et  al.  vs.  William  H.  Deforest,  et  al. 

Where  two  referees  met  at  the  place  of  heariRg  about  ten  oVlock,  A.  M.,  (the  heariDf 
being  noticed  for  9  A.  M.,)  the  third  referee  not  being  present ;  and  the  two  withoat 
being  sworn  or  organized,  agreed  to  ktep  tht  matter  open  until  two  oVIock  P.  M.,  to 
wait  for  the  third  referee  ;  defendants'  counsel  at  the  time,  objecting  that,  after 
waiting  an  hour  after  the  time  noticed  for  hearing,  a  new  notice  should  be  given  of  the 
hearing  ;  and  at  two  oVlock,  P.  M.  or  after,  all  the  referees  met  and  organized,  and 
proceeded  to  a  hearing  ;  heid^  that  the  proceedings  were  regular. 

SembU.  That  two  referees  meeting  at  the  hour  noticed  for  hearing,  withoat  being 
sworn,  may  wait  for  or  hold  open  the  matter  for  the  third  referee  during  tkt  day^  and 
then  all  three  organize  regularly. 

Motion  by  defendant  to  set  aside  report  of  referees  for  irregularity. — 
This  cause  was  referred  at  the  Ulster  circuit,  held  in  March  last,  to  three 
referees,  James  0.  Linderman,  Jacob  H.  De  Witt,  and  Peter  Van  Gaas- 
beck,  Jr.  On  the  19th  of  March,  plaintiff's  attorney  noticed  the  cause 
for  hearing  before  the  referees  for  the  2d  day  of  April  at  9  o'clock,  A. 
M.,  at  the  house  of  J.  Pardee  in  the  village  of  Kingston.  One  of  de- 
fendants' attorneys  stated  that  he  attended  at  the  time  and  place  men- 
tioned in  the  notice,  with  the  defendant,  that  none  of  the  referees  were 
then  present ;  defendant's  attorney,  then  called  upon  one  of  the  referees, 
to  know  whether  they  were  to  meet  on  that  day,  and  was  informed  by 
him  that  Jacob  H.  De  Witt,  one  of  the  referees  was  absent  from  the  Til- 
lage of  Kingstcin,  but  he  would  see  the  other  referee  and  have  him  come 
to  the  place  appointed  for  hearing;  that  about  12  o'clock,  or  within  a 
very  few  minutes  of  that  hour,  the  defendant  and  his  counsel  again  at- 
tended at  the  place  appointed  for  hearing,  and  James  0.  Linderman  and 
Peter  Van  Gaasbeck,  Jr.,  two  of  the  referees  were  then  preset  with  M. 
Schoonmaker,  Esq.,  the  attorney  and  counsel  for  the  plaintiffs,  but  Jacob 
H.  De  W  itt  the  third  referee  was  not  present  Defendants'  couosd 
informed  the  referees  and  plaintiffs'  counsel,  that  he  wished  to  make  an 
application  to  postpone  the  trial  of  the  cause,  he  not  then  being  ready  to 
proceed.  Mr.  Schoonmaker  objected  to  the  referees  who  wrre  th«»n  pre- 
sent taking  any  action  in  the  premises,  and  stated  that  Mr.  De  Witt  the 
thiid  referee  would  probably  be  in  by  the  2  o'clock  stage.  The  referees 
declined  to  take  any  steps  in  the  cause  in  the  absence  of  one  of  tbeir 
number,  nor  could  they  adjourn  to  any  time.    Defendants'  counsel  stated 
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that  himself  and  the  defendant  having  waited  from  9  o'clock,  at  which 
hour  the  hearing  was  noticed,  until  12,  then  informed  the  referees,  and 
plantifl^'  counsel  that  they  would  wait  no  longer;  and  defendants'  coun* 
sel  objected  to  any  further  proceedings  without  a  new  notice;  that  he 
was  compelled  to  leave  home  for  a  distant  part  of  the  county,  and  should 
not  again  appear  at  any  meeting  of  the  referees,  without  the  cause  being 
regularly  noticed  anew;  accordingly  defendants'  counsel  did  leave  about 
one  o'clock,  and  was  absent  several  days  from  home.  He  was  informed 
that  the  referees,  between  the  hours  of  two  and  three  in  the  afternoon  of 
the  2d  day  of  April,  again  met  at  the  place  appointed  for  the  hearing, 
and  proceeded  in  the  absence  of  the  defendant  and  his  counsel,  to  hear 
the  proofs  and  allegations  of  the  plaintiffs,  and  made  a  report  in  their 
favor  for  six  hundred  and  twenty  four  dollars  and  seven  cents. 

On  the  part  of  the  plaintiffs,  M.  Schoonmaker,  Esq.,  stated,  that  two 
or  three  days  before  the  2d  of  April,  Mr.  De-Witt,  one  of  the  referees 
was  unexpectedly  called  away  from  home  on  important  business;  before 
he  left  he  notified  plaintilBTs'  counsel,  and  one  or  more  of  his  associate  re- 
ferees of  his  intended  departure,  informing  them  that  he  would  be  at  home 
and  ready  to  proceed  with  a  reference  at  2  o'clock  on  the  2d  of  April. 
Plaintiffs'  counsel  attended  the  place  of  hearing  in  the  forenoon  of  the 
2d  of  April,  and  alleged  it  was  about  10  o'clock,  (and  not  as  late  as  de- 
fendants' attorney  stated  in  his  affidavit,)  that  Messrs.  Van  Gaasbect 
and  Linderman,  two  of  the  referees  were  then  present,  and  also  the  de- 
fendant, together  with  J.  C.  Forsyth,  Esq.,  one  of  his  counsel.    Defend- 
ants' counsel  applied  for  a  postponement  of  the  hearing  until  some  future 
day^  but  did  not  produce,  read,  or  furnish  at  that  time,  any  affidavits  in 
support  of  his  application.     Plaintiffs'  counsel  could  not  consent  to  the 
postponement,  unless  good  and  sufficient  cause  was  shown  by  affidavit; 
that  Mr.  De  Witt  was  then  absent,  but  had  engaged  to  be  back  at  or 
about  noon  of  that  day,  that  defendants'  counsel  could  in  the  mean  time 
prepare  his  affidavits  for  a  postponement,  and  present  them  at  the  meet-' 
ing  of  the  referees  after  dinner.     Plamtiffs'  counsel  did  not  object  to  the 
referc^es  then  present  taking  any  action  in  the  premises,  but  had  objected 
to  any  postponement  of  the  cause,  unless  sufficient  cause  was  shown  by 
affidavit  on  the  part  of  defendant;  and  Mr.  Linderman  one  of  the  refe- 
rees, stated  that  he  did  not  believe  that  two  referees,  before  they  were 
s^^orn,  and  in  the  absence  of  the  third,  could  regularly  adjourn  over  to 
Bny  future  day.   Plaintiffs'  witnesses  were  in  attendance  from  the  city  of 
I^'e  vr  "York,  and  plaintiff  proposed  that  the  referees  should  meet  as  soon 
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as  Mr.  De  Witt  retarned,  at  2  o'clock  P.  M.,  and  proceed  with  the  ex* 
amination  of  plaintiffs'  witnesses,  and  in  case  defendants'  witnesses  were 
not  then  in  attendance,  an  adjournment  to  some  future  day  would  be 
agreed  upon  for  examination  of  defendants'  witnesses.    Such  proposi- 
tion was  rejected  by  defendants'  counsel.     The  referees  tkea  fitted 
agreed  to  keep  the  matter  open  until  two  6* dock  in  the  qflemoon  of  ihd 
day,  and  they  would  then  meet,  and  in  case  Mr.  De  Witt  should  be  pres- 
ent, they  would  organize  and  enter  upon  the  discharge  of  their  duties; 
and  the  defendant  and  his  counsel  were  then  informed  of  such  arrange- 
ment.    At  abont  2  o'clock  P.  M.,  plaintiffs'  counsel  went  to  the  boose 
of  Mr.  De  Witt,  and  found  him  at  home,  and  informed  him  that  the  other 
referees  were  in  waiting  for  him,  and  requested  his  attendance;  he  then 
went  to  the  oi&ce  of  the  defendants'  attorneys,  and  found  the  dcfeodant 
and  J.  H.  Hasbrouck,  one  of  his  attorneys  and  counsel  then  in  the  office; 
he  informed  them  that  Mr.  De  Witt  had  returned^  and  the  referees  were 
about  organizing  and  proceeding  to  business,  and  requested  their  attend- 
ance; plaintiffs  counsel  then  proceeded  to  the  place  of  hearing,  and  after 
waiting  nearly  an  hour  for  the  defendant  and  his  counsel,  and  neither  of 
them  appearing,  all  three  of  the  referees  were  sworn,  and  proceeded  to 
hear  and  examine  the  witnesses  on  the  part  of  the  plaintiff,  no  ooe 
appearing  for  defendant;  and  subsequently  made  their  report  as  stated 
by  defendants'  papers. 

G.  R.  J.  BowDOLN,  De/ts  Counsel.  Forstth  &  Hasbrouck,  DefisMf* 

D.  McMartin,  Plffs  Counsel.        M.  Schoonmaker,  Plffs  Mty. 

Defendants'  counsel  insisted  that  two  referees  before  organizatioa^bsd 
not  power  to  adjourn,  and  consequently  had  no  power  to  postpone  or 
keep  open  the  matter  for  a  number  of  hours  after  the  hour  designated  in 
the  notice  of  hearing.  The  general  rule  in  the  city  of  New  York  was  to 
wait  one  hour  after  the  time  designated  in  the  notice,  and  if  all  therein 
rees  did  not  then  appear  and  organize,  the  cause  was  renoticed  for  beai^ 
ing  at  another  time. 

Jewett,  Justice — Said,  that  in  the  country  they  waited  all  day  som^ 
times,  to  get  all  the  referees  together,  and  get  them  organized;  he tboogbt 
there  was  nothing  irregular  in  the  plaintiffs'  proceedings.  Motion  denied 
with  costs. 


Clarissa  Brown  vs.  Samuel  S.  Ferguson. 

Where  an  execution  wat  issued  out  of  thU  court,  sealed  with  the  stal  of  thtt^^^ 
common  pUa$  of  the  county  of  Putnam,  and  notice  of  its  withdrawal  from  tbs  Sbo- 
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iff,  was  tervod  by  plaintiff's  attorney's  on  defendant's  attorney  before  any  Utfi  was 
made^  and  before  defendant's  attorney  had  completed  his  papers  for  motion  to  set  it 
aside  for  irregularity,  although  defendant's  attorney  had,  before  receiving  such  notice, 
made  an  affidavit,  and  procured  the  circuit  judge's  order,  staying  plaintiff's  proceed- 
ings on  the  execution,  and  served  a  copy  of  the  order  on  the  sheriff.  Held^  that  the 
motion  was  unneuteary^  and  was  denied,  without  costs  to  either  party. 

Motion  by  defendant  to  set  aside  execution  for  irregularity. — There 

was  a  copy  of  the  execution  in  this  cause  attached  to  the  moving  papers, 

a  seal  of  the  court  of  common  pleas  of  the  county  of  Putnam^  was  stated 

to  be  attached  to  the  original,  and  so  marked  on  the  copy,  and  the 

motion  was  made  on  the  ground  that  the  execution  was  issued  without 

the  seal  of  this  court.    The  moving  papers  stated  that  the  execution  was 

delivered  to  the  sheriff  of  Westchester,  on  the  4th  of  April,  and  the 

sheriff  stated  to  Mr.  Mills,  the  law  partner  of  defendant's  attorney,  that 

he  had  instructions  from  plaintiff's  attorney  to  proceed  and  collect  the 

amount  of  it.    On  the  21st  of  April,  about  2  oVlock,  p.  m.,  defendant's 

attorney  caused  to  be  served  on  the  sheriff  a  copy  of  an  order  made  by 

the  circuit  judge  of  the  second  circuit,  staying  proceedings  upon  the 

execution;   about  4  o'clock  p.  m.,  of  the  same  day,  one  of  plaintiff's 

attorneys  served  a  notice  on  defendant's  attorney,  of  the  withdravHil  of 

the  execution  from  the  sheriff;  defendant's  attorney  then  informed  him 

that  he  had  in  the  forenoon  of  that  day  prepared  and  sworn  to  moving 

papers  to  set  aside  the  execution,  and  they  were  then  copying  to  serve 

CD  plaintiff 's  attorneys,  and  demanded  that  his  costs  should  be  paid  for 

preparing  the  papers  for  the  motion,  which  plaintiff's  attorney  declined 

to  do.    Defendant's  attorney  then  informed  plaintiff's  attorney,  that  be 

should  disregard  the  notice  of  withdrawal  and  go  on  to  make  the  motion* 

On  the  part  of  the  plaintiff,  D.  C.  Briggs,  Esq.,  one  of  the  plaintiff's 

attorneys,  stated  that  the  first  intimation  he  had  or  as  be  believed  either 

of  the  plaintiff 's  attorneys  had  of  any  error  in  the  execution,  was  at  the 

Westchester  circuit  in  the  afternoon  of  the  21st  of  April  last;  that  J.  W. 

Tompkins,  Esq.,  the  defendant's  attorney,  was  then  engaged  as  counsel 

in  summing  up  a  cause;  he  (Briggs)  spoke  to  J.  W.  Mills,  Esq.,  the 

lavir  partner  of  defendant's  attorney  about  the  execution,  when  Mills 

informed  him  that  they  proposed  to  move  to  set  it  aside,  but  the  affidavits 

and   papers  for  the  motion  were  not  then  prepared,  and  that  Briggs  had 

better  withdraw  the  execution.    A  few  minutes  after  conversing  with 

MillSy  he  saw  the  sheriff  of  Westchester,  and  examined  the  execution 

then  in  his  hands,  and  on  close  inspection  discovered  that  the  seal  attached 

^WBS  not  the  seal  of  this  court,  and  immediately  thereafter  withdrew 
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the  execution  from  the  sheriff  before  any  levy  had  been  made,  as  he  was 
informed  by  the  sheriff,  and  prepared  a  notice  thereof,  during  all  which 
time  Tompkins  continued  addressing  the  court  and  jury,  and  within  five 
minutes  after  Tompkins  had  ceased  speaking,  he  served  the  notice  of 
withdrawal  upon  him,  which  was  about  one  hour  before  the  service  of 
the  judge's  order,  staying  proceedings  and  notice  of  this  motion  on  plaint- 
iff's attorneys.  Briggs  denied  that  Tompkins  ever  demanded  of  him  the 
costs  for  preparing  the  papers  for  the  motion. 

J.  W.  Tompkins,  Dejh  Counsel.        J.  W.  Tompkins,  Defls  My. 

A.  Tabbk,  Plffs  Counsel.  Lee  &  Briggs,  Plffs  AHys. 

Jewett,  Justice. — ^Thought  there  was  no  necessity  for  this  motion;  the 
execution  was  withdrawn  and  notice  given  before  any  levy  was  made. 
The  defendant's  papers  were  not  fully  prepared  for  the  motion,  when  the 
notice  of  withdrawal  was  served  as  appears  on  both  sides.  Motion  de- 
nied, without  costs  to  either  party. 


John  D.  Dutches  vs.  Charles  Wilgus. 

On  «  motion  for  refinnet,  the  affidayit  roust  show  eUarty  that  all  the  issues  m  joiaed 
in  the  caute,  as  well  those  in  taw,  as  infad^  where  the  pleadings  show  tlie  neceaity 
of  such  issoes. 

Motion  by  plaintiff  for  reference. — It  was  objected  by  defendaDt^s 
counsel  that  the  plaintiff's  affidavit  was  insufficient  for  the  reason  that  it 
did  not  state  sujficiently  that  issue  was  joined.     The  affidavit  of  plaiotiff 
read  as  follows:  ^'  being  duly  sworn,  says,  that  he  is  the  plaintiff  int^ 
above  entitled  cause,  that  the  declaration  in  said  cause  is  in  assumpsit 
upon  a  promissory  note  given  by  the  defendant  to  the  plaintiff,  and  upon 
an  account  for  work  and  labor  performed  by  the  plaintiff  for  the  defend- 
ant, and  for  goods,  wares  and  merchandize  sold  by  the  plaintiff  to  tie 
defendant.    That  the  venue  in  said  cause  is  laid  in  the  county  of  Albany, 
that  the  pleas  in  said  cause,  are,  1st  The  general  issue,  2d.  Set  oC  3d 
and  4th.    Certificate  and  discharge  as  a  bankrupt;  to  which  the  plaint- 
iff replied  a  new  promise  made  by  the  defendant  to  the  plaintiff  to  paj 
the  demand  for  which  this  suit  is  brought,  subsequent  to  such  discharge 
and  certificate  and  to  which  the  defendant  put  in  a  general  rejoinder  tra- 
versing the  replication;  that  an  issue  of/act^  was  joined  in  said  cause oo 
the  16th  day  of  May  instant,  and  this  deponent  further  says  that  thetriai 
of  this  cause  will  require  the  examination  of  a  long  account  on  the  part 
of  this  deponent" 
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J.  H.  Collier,  Plffs  Counsel.      H.  L.  Palmer,  Plffs  JUty 

R.  W.  Pbckham,  Defis  Counsel.  O.  S.  &  H.  A.  Brigham,  Defts  .Stiy. 

Jbwett,  Justice. — Dehied  the  motion  with  costs,  on  the  ground  that  it 

did  not  appear  sufficiently  from  the  affidavit,  that  issue  was  joined  in  laWy 

which  was  requisite,  as  well  as  in  fact. 


Alexander  Snydee  vs.  Cha&les  A.  Olmsted. 

Where  the  venue  in  an  affidavit  was  "  Albany  county*'  and  it  wal  iwom  before  and  the 
jurat  subscribed  by  a  "  Jadge  of  Rensselaer  county  courts,  counsellor,  jk:."  Htld^ 
that  the  affidavit  could  not  be  read,  on  motion,  on  the  ground  that  the  officer  before 
-whom  it  purported  to  have  been  sworn,  had  no  jurisdiction  to  take  it.  2  Boward^ 
86,127. 

Motion  by  defendant  to  set  aside  proceedings  on  the  fart  of  the  plaint^ 
iff',  ^c. — ^The  principal  affidavit  upon  which  the  motion  was  founded, 
was  made  bj  defendant's  attorney;  the  venue  in  the  affidavit  was  '^Alba- 
ny county"  and  was  sworn  before,  and  the  jurat  signed  by  ^*  J.  Romeyn, 
judge  Rensselaer  county  courts,  and  counsellor  in  Supreme  Court" 

D.  Wright,  Defls  Counsel,  L.  J.  Lansing,  Defls  .My. 

N.  Hill,  Plffs  Counsel.  E.  Pearson,  Plffs  My. 

Plaiotiflf's  counsel  objected  to  the  reading  of  the  affidavit,  on  the  ground 
that  the  officer  before  whom  it  purported  to  have  been  sworn,  had  no  ju- 
risdiction to  take  it,  cUed  2  Hoioard  86,  127. 

Jewett,  Justice. — Sustained  the  objection,  and  denied  the  motion  with 
^7  costs,  without  prejudice. 


Jesse  Van  Auken  et  al.  vs.  James  Stewart. 

An  affidavit  for  the  purpose  of  moving  to  change  the  venne,  shoald  state  the  towm  ai 
well  as  the  county  in  which  the  witnesses  reside.     1st  Howard  195;  3  Boward  89. 

Motion  by  defendant  to  change  the  venue  from  Jfew  York  to  Deta^ 
tvare. — The  affidavit  upon  which  this  motion  was  founded,  did  not  state 
the  tovms  in  which  the  witnesses  resided,  it  stated  only  that  they  resided 
in  the  county  of  Delaware. 

Plaintiffs'  counsel  objected  to  the  sufficiency  of  the  affidavit,  and  died 
1  Howard  195;  2  Howard  89. 

A.  Taber,  Defts  Counsel.  Johnson  &  Andrews,  Defls  .My. 

G.  R.  J.  BowDoiN,  Plffs  Counsel.     R.  Ten  Broeck,  Plffs  Atty. 

Jbwett,  Justice. — ^Sustained  the  objection  and  denied  the  motion  with 

cosls. 
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Chables  Cubtis  vs.  Samuel  S.  Poppino  and  John  J.  Poppino,  ex'rs,  &c 

Where  on  the  triatl  of  a  cause  it  was  proved  that  an  acting:  executor  refoied  to  paj  t 
note  of  $700,  given  to  plaintiff  the  creditor  signed  by  the  testator  as  surety  for  anolhet 
person,  and  replied  that  he  would  not  pay  him  until  compelled  by  law  to  do  lo,  ftod 
subsequently  executed  a  writing  to  plaintiff  to  the  effect,  "  that  the  executors  request 
the  holder  of  the  note  to  delay  enforcing  collection  to  enable  the  principal  to  proride 
means  to  pay  it,  and  we  certify  that  the  same  has  been  duly  presented  and  is  recog- 
nized and  treated  as  a  demand  against  said  estate,'^  and  it  was  also  proved  that  snffieicDt 
assets  came  to  the  hands  of  the  executors.  Held^  that  the  executors  wen  Uahk  fir 
coitt^  although  the  executors  awore  that  after  the  execution  of  the  writing,  they  learned 
and  were  advised  th^t  they  had  a  good  defence  to  the  note  on  the  ground  of  aro« 
ry.  A  verdict  was  rendered  for  the  plaintiff  for  $491 '21  the  balance  due  oa  the 
note. 

Motion  by  jlointiff  for  coHs  in  this  sttU  and  costs  of  fnoium  agamd 
the  defendants  to  be  levied  of  the  property  of  Daniel  Poppino  deceased,-^ 
This  was  a  suit  brought  on  a  promissory  note,  executed  to  plaintiff  by 
John  Borradaile,  Daniel  Poppino  and  Robert  Alsop,  the  two  last  named 
alleged  to  be  sureties.    The  word  ^^  security''  was  appended  to  the  name 
of  Robert  Alsop  only  :  defendants  pleaded   general  issue.    The  cause 
was  tried  at  the  Wayne  circuit  on  the  29th  of  April  1846,  and  a  Terdict 
rendered  for  plaintiff  against  the  defendants  of  $491*21,  the  balance  due 
on  the  note,  which  was  originally  $700.     B.  Whiting,  circuit  judge, 
gave  a  certificate  which  was  annexed  to  plaintiff's  moving  papers,  vbich 
read  as  as  follows:  (Title  of  the  Cause.)  "  Wayne  circuit,  April  29, 1846. 
I  hereby  certify'that  it  appeared  and  was  proved  on  the  trial  of  this  caow 
on  the  part  of  the  plaintiff,  that  this  suit  was  brought  upon  a  promissory 
note  executed  by  Daniel  Poppino  deceased,  and  others,  to  the  plaintiff, 
dated  July  24,  1840,  for  |700,  payable  on  the  first  day  of  October  then 
next,  upon  which  there  was  due  and  unpaid  including  interest  computed 
to  May  4,  1846,  the  sum  of  $491*21;  that  the  defendants  are  the  ex- 
ecutors of  the  said  Daniel  Poppino  deceased,  that  letters  of  administra- 
tion upon  the  personal  estate  of  the  said  Daniel  Poppino  deceased,  vere 
taken  out  by  the  said  defendants  in  the  year  1841,  that  the  peraonal 
property  of  the  deceased  which  came  into  the  hands  of  said  executors 
amounted  to  $1000  or  more,  that  the  value  of  the  real  estate  of  the  de- 
ceased was  some  $3000  or  $4000,  that  an  inventory  of  the  personal  or 
real  estate  of  the  said  deceased  was  ever  made  or  filed;  that  about  the 
first  of  November  1845,  the  said  plaintiff  presented  his  said  demand  to 
the  said  Samuel  S.  Poppino,  one  of  the  said  executors,  and  made  demand 
of  payment  thereof  of  him  the  said  Samuel  S.  Poppino,  that  the  said 
Samuel  S.  Poppino  refused  to  pay  the  same,  and  replied  to  said  plaint- 
iff that  he  would  not  pay  him  the  said  plaintiff  until  compelled  by  law 
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to  do  so.''  Plaintiff's  papers  contained  a  copy  of  a  writing  signed  by 
Samuel  S.  Poppiuo,  which  read  as  follows  :  ^^  Whereas  Daniel  Poppino 
in  bis  lifetime  became  a  party  to  the  annexed  note,  as  a  surety-maker 
with  John  Borrodaile,  to  whom  it  belongs  to  pay  said  note;  and  whereas 
the  said  Borrodaile  is  not  now  in  a  situation  to  pay  said  note,  the  execu- 
tors of  the  estate  of  the  said  Daniel  Poppino  hereby  request  the  holder 
of  said  note  to  delay  enforcing  collection  thereof,  to  enable  the  said 
Borrodaile  to  provide  means  to  pay  same;  and  they  hereby  certify  that 
the  same  has  been  duly  presented,  and  is  recognized  and  treated  as  a 
demand  against  the  said  estate.  Dated  March  6,  1843.  (Signed)  S.  S. 
Poppino,  executor  of  Daniel  Poppino,  dec'd." 

Defendant's  papers  stated  that  Daniel  Poppino  died  on  the  4th  of  July 
1841 ;  that  just  previous  to  his  death,  he  informed  Samuel  S.  Poppino 
that  there  were  no  debts  against  him.  The  heirs  and  legatees  were 
agreed  in  the  amount  and  disposition  of  the  property  left  by  the  deceased, 
and  did  not  wish  to  incur  the  expense  of  an  appraisal,  and  which  they 
were  advised  by  the  surrogate  was  not  necessary  under  those  circum- 
stances. The  deceased  left  but  a  small  amount  of  personal  property;  and 
Samuel  S.  Poppino,  who  was  the  acting  executor,  never  received  or 
realized  to  exceed  about  $500  from  the  assets  of  the  estate.  It  turned. 
out  that  there  were  demands  existing  against  the  estate,  which  the  exe- 
cutors paid,  amounting  to  between  $300  and  $400,  besides  their  claim; 
and  there  would  not  probably  be  realized  over  about  $150  from  the  per- 
sonal assets  of  the  estate.  The  writing  executed  by  Samuel  S.  Poppino, 
referred  to  in  the  moving  papers,  was  executed  at  the  request  of  Borro- 
daile, who  called  upon  the  executors  with  the  plaintiff,  and  informed 
them  that  Borrodaile  had  made  an  arrangement  with  the  plaintiff  to  give 
him  time  to  pay  the  note;  which  the  plaintiff  was  willing  to  do,  if  Sa- 
muel S.  Poppino  would  sign  the  writing.  Subsequently  to  the  execution 
of  the  writing,  Borrodaile  informed  S.  S.  Poppino  that  the  note  was 
usurious  and  void;  and  if  prosecuted,  he  (Borrodaile)  should  resist  the 
payment  of  it  on  that  ground.  S.  S.  Poppino  stated  that  no  proposition 
was  ever  made  to  refer  the  claim;  that  if  such  proposition  had  been  made, 
he  would  have  been  willing  to  have  referred  it  The  reason  why  he 
refused  to  pay  the  note,  was  because  he  was  advised  by  Borrodaile  that 
it  was  usurious  and  void,  and,  if  prosecuted,  he  (Borrodaile)  should  take 
the  advantage  of  it,  and  advised  Poppino  to  do  the  same.  On  stating  the 
case  to  counsel,  he,  Poppino,  was  advised  that  the  note  was  void,  and  he 
therefore  felt  bound  to  resist  the  payment  of  it    As  a  further  reason  for 
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refusing  to  pay  it,  he  had  no  assets  of  the  estate  to  pay  it  with,  or  any 
part  of  it.  Borrodaile  was  unable  to  pay  the  note,  and  nothing  could  be 
collected  of  him.  No  real  estate  of  Daniel  Poppino  deceased  was  devised 
to  the  executors. 

M.  T.  Reynolds,  Plffs  Counsel.  0.  H.  Palmer,  Plffs  My* 

W.  F.  Aldrich,  Defts  Counsel.  W.  F.  Aldrich,  Lefts  My. 

Jewett,  Justice  —  Held  that  the  defendants  were  liable  for  the  costs 
as  executors,  and  granted  the  motion  with  $10  costs.  It  was  apparent 
from  the  whole  case  that  it  came  within  the  statute;  ^^  that  the  claim 
had  been  presented,  and  payment  was  unreasonably  resisted  or  neglected." 


Joseph  A.  Hcx^mes  vs.  Peter  Van  Sickle  and  Jacob  Van  Sickle. 

A  suit  was  commenced  by  declaration  against  two  defendants;  and  before  serrice  on 
them,  they  executed  a  bond  and  warrant  of  attorney  to  plaintiff,  including  the  amomt 

{  of  principal  and  interest  of  the  demand  claimed,  and  $G'dO  being  the  amoaot  of  costi 
claimed  by  plaintiff's  attorney,  and  the  defendants  were  to  pay  the  sam  thus  liqnid- 
ated  in  a  given  time.  And  as  the  weight  of  testimony  appeared,  defendants  did  ptj 
the  amount  within  the  time,  and  took  a  receipt  from  plaintiff ^s  attorney,  "  to  affbf 
thi  amount  on  the  judgment^  Plaintiff's  attorney  had,  just  previous  to  such  payment, 
sent  off  a  judgment  record  to  be  signed  and  filed ;  and  as  appeared  on  the  part  of  the 
plaintiff,  plaintiff  ^s  attorney  claimed  of  defendants  more  costs  in  consequence  of  en- 
tering  up  judgment;  and  over  two  y«iars  afterwards,  plaintiff  *s  attorney  issued  a  writ 
of  tci  fa,  on  the  judgment;  and  on  a  motion  to  set  aside  the  $ci,fa.^  and  that  th« 
plaintiff  acknowledge  satisfaction  of  the  judgment,  it  was  granted  with  costa,  oo  the 
ground  that  it  appeared  that  defendants  paid  all  that  they  understood  to  be  doe,  tai 
within  the  time  agreed  upon;  and  it  would  seem  that  the  defendants  were  deeived  in 
giving  a  bond  and  warrant  of  attorney,  instead  of  a  cognovit.  The  warrant  of  attonej 
contained  a  clause  that  execution  maght  issue  *'at  any  time  or  times,  without  anj 
revival." 

SembU,  Where  a  warrant  of  attorney  contains  a  clause  that  execution  noay  issue  at  ««y 
time  or  time$  without  any  revival,  it  is  unnecessary  to  issue  a  icinfacioM  where  exe- 
cution had  not  been  issued  wfthin  tm  years  from  the  entry  of  judgooent. 

MoHon  by  defendasUs  to  s^  aside  writ  of  scire  fadas;  also  that  tht 
jdaintiff  satisfy  the  judgment  lyf  record  wUh  costs. —  It  appeared  on  the 
part  of  the  defendants,  that  in  September  1843,  a  suit  was  commenced  in 
favor  of  Holmes  vs.  the  Van  Sickles  (by  filing  a  declaration),  on  a  note 
of  $50,  dated  Sept.  15,  1842;  payable  Sept.  1,  1843,  with  interest  Od 
the  9th  of  Sept.  1843,  Stephen  Wheeler,  clerk  in  the  office  of  plaintiff's 
attorney,  called  to  serve  declaration  on  defendants;  and  they  executed 
and  gave  him  a  bond  and  warrant  of  attorney,  conditioned  to  pay  $60. 
(The  note  being  $50,  interest  one  year  f  3-50,  and  costs  which  plaintiff's 
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attorney  claimed,  t6'60,  making  $60.)    Wheeler  gave  the  defendants 
a  certain  time,  (not  recollected  by  them,)  to  pay  the  $60,  which  should 
discharge  the  claim.     On  the  27th  Sept.,  1843,  Jacob  Van  Sickle  paid 
Wheeler  $60,  as  he  and  Peter  both  swore  in  fvll  of  the  whole  demand, 
and  both  swore  that  it  was  wifhin  the  time  given  them  by  Wheeler  to 
pay  that  amount,  which  should  be  in  full.     Wheeler  gave  a  receipt  for 
the  $60  '^  to  apply  on  the  above  mentioned  judgment ''  dated  Sept,  27, 
1843.    No  judgment  had  then  been  entered,  but  on  the  3d  Oct.,  1843, 
judgment  was  signed  by  the  Recorder  of  Rochester,  and  on  the  6th  Oct., 
1843,  judgment  was  perfected  ;  on  the  24th  Feb,,  1846,  Wheeler  wrote 
to  defendants  by  mail  saying  there  was  a  balance  due  on  the  judgment 
which  they  must  call  and  pay.    This  letter  defendants  did  not  receive 
until  after  the  service  of  scire  facias*    A  copy  of  the  warrant  of  attorney 
was  annexed  to  defendant's  papers,  and  contained  a  clause  authorizing 
execution  to  issue  ^^  at  any  time  or  times  therecfter  without  any  revival 
of  such  judgment  or  otherwise.^^    The  affidavits  of  both  defendants  and 
defendants'  attorney  were  essentially  to  the  foregoing  facts.    On  the  part 
of  the  plaintiff  it  appeared,  that  on  the  9th  of  Sept.,  1843,  when  Wheeler 
called  on  one  of  the  defendants,  (he  could  not  recollect  which,)  and 
informed  him  he  had  come  to  serve  a  declaration  on  him;  the  defendant 
expressed  a  very  great  aversion  to  being  sued,  and  assured  Wheeler  that 
if  he  would  return  without  serving  upon  defendants  the  declaration,  he, 
the  defendant  would  call  at  Mr.  Palmer's  office  the  then  next  week  and 
pay  the  demand  upon  which  the  suit  was  brought  and  all  the  costs. 
Wheeler  then  informed  the  defendant  that  the  defendants  could  execute 
a  bond  and  warrant  of  attorney  if  they  preferred  to  do  so  to  having  the 
declaration  served  upon  them.     Defendant  then  inquired  the  nature  of 
the  bond  and  warrant  of  attorney,  and  Wheeler  explained  it  to  him,  and 
told  him  if  the  defendants  choose  to  execute  a  bond  and  warrant  of  attor- 
ney, they  could  have  the  then  next  week  to  pay  the  money  in,  to  which 
defendants  assented,  and  the  writings  were  executed.     Wheeler  then 
agreed  that  if  the  defendants  paid  the  $60  and  interest  the  then  next 
week,  no  judgment  should  be  entered  on  the  bond  and  warrant  of  attorney. 
Wheeler  stated  that  the  money  toas  not  paid  toithin  the  time  agreed  upon. 
Palmer,  the  attorney  for  plaintiff,  made  out  the  judgment  record  on  the 
bond  and  warrant  of  attorney,  and  took  it  with  him  to  Rochester  to  get 
it  signed  a  day  or  two  before  the  defendants  called  to  pay  the  money. 
When  one  of  the  defendants  offered  to  pay  the  $60,  Wheeler  informed 
him  that  the  time  for  defendants  to  pay  had  elapsed,  and  a  judgment  had 
been  entered  against  them.    Defendant  said  he  was  disappointed  in  get- 
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ting  the  money,  he  was  sorry  Mr.  Palmer  had  made  them  more  costs,  bat 
as  he  had  not  kept  the  agreement  on  his  part,  he  could  not  find  any  fault; 
he  asked  Wheeler  how  much  costs  there  was;  Wheeler  told  him  he  cooM 
not  telly  as  the  papers  had  not  returned  from  the  clerk's  office;  defendaat 
said  he  would  like  to  pay  ^60  on  the  judgment,  and  the  balance  he 
would  call  and  pay  in  a  few  days.    Wheeler  took  the  $60,  and  gare 
defendant  a  receipt  for  it     On  the  24th  of  Feb.,  1846,  Wheeler  notified 
defendants  to  pay  the  balance  due  on  the  judgment ;  and  on  tbe  31st 
March,  1846,  be  issued  scire  facias  upon  the  judgment;  soon  after  tbe 
scire  facias  was  issued,  one  of  defendants  called  on  him  and  said  he  had 
forgotten  about  it,  or  he  should  have  paid  it  before,  and  inquired  how 
much  he  must  pay  to  settle  the  whole  matter;  Wheeler  (who  was  attorney 
for  plaintiff  in  the  sci,fa.  suit)  informed  him  he  must  pay  the  balanceof 
the  judgment  after  deducting  the  $60,  and  pay  the  sheriff's  fees  for  serving 
the  sci^foL;  that  defendant  left  for  the  avowed  object  of  ascertaining  the 
amount  of  sheriff's  fees  and  paying  them,  and  then  to  pay  tbe  amount 
due  on  the  judgment,  but  did  not  again  return.     Palmer,  the  attorney  on 
the  original  judgment,  stated  that  on  the  2-^d  September,  1843,  be  made 
up  a  judgment  on  the  bond  and  warrant  of  attorney,  and  took  it  with  him 
to  Rochester,  where  he  went  to  attend  the  circuit,  which  commenced  on 
the  25th  September ;  that  being  engaged  during  the  first  days  of  the 
circuit  did  not  get  the  record  signed  until  the  3d  of  October.   The  record 
was  signed  and  sent  off  to  the  clerk's  office,  before  be  had  any  information 
that  any  money  had  been  paid  by  defendants  on  the  demand. 

M.  T.  Reynolds,  Defls  Counsel.  S.  B.  Jewett,  Defts  My. 

S.  Wheeler,  Plffs  Counsel.  S.  Wheeler,  Plfs  My. 

JewetTj  Ju^ice. — Granted  the  motion,  setting  aside  the  sci.  fa.,  and 
that  plaintiff  acknowledge  satisfaction  of  the  judgment  with  $10  costs; 
on  the  ground  that  the  defendants  paid  all  that  they  understood  to  be  due, 
and  within  the  time  agreed  upon,  as  appeared  by  their  affidavits;  and  it 
seemed,  that  they  paid  all  which  was  in  fact  due.  It  also  appeared  that 
the  defendants  were  deceived,  in  giving  a  bond  and  warrant  of  attomej, 
instead  of  a  cognovily  not  knowing  that  the  expenses  wouM  be  increased 
by  so  doing. 


Clark  Hibbard  vs.  DAvm  Hoao  imp'd  with  Edward  Sims. 

Wlier«  plaintiiT  brought  m  iiiit  in  this  court  on  a  justice**  jodgnent,  and  on  the  ttme 
dmy,  hut  rahaeqaent  to  the  aeirioe  of  the  dedaiatioii,  deftndant  hnwgbt  an  appM^ 
on  the  jodfment  to  the  common  pleas,  and  afterwards  plended  to  plaintilT^a  dedtft- 
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tioa  in  this  court,  the  general  isene  tnd  notice  sabjoine9  of  bringing  the. appeal  and 
the  pendency  thereof  on  the  judgment  ;  and  on  motion  of  defendant  for  judgment  ae 
in  caae  of  non-suit,  by  reason  of  plaintiff  ^s  foiling  to  notice,  and  bring  the  cause  to 
trial  at  a  subsequent  circuit.  J7eU,  that  the  plaintiff  might  stipulate  on  payment  of 
costs  of  motion 

Motion  btf  defendant  Hoag  Jar  judgment  as  in  case  of  non-^suit. — De- 
fendant's papers  stated  that  the  venue  was  laid  in  the  county  of  Onondaga; 
that  issue  was  joined  as  to  defendant  Hoag  on  the  13th  of  February  last, 
and  as  to  the  defendant  Sims  on  the  16th  of  February  last;  that  a  circuit 
was  held  in  and  for  Onondaga  connty  on  the  2d  Monday  of  April  last, 
that  this  cause  was  not  noticed  for  trial  at  that  circuit,  and  that  younger 
issues  were  tried,  and  this  cause  might  have  been  tried. 

Plaintiff's  papers  stated  that  the  action  in  this  cause  was  founded  on  a 
judgment  recovered  and  rendered  in  a  justice's  court  of  Onondaga  county 
for  $100  damages,  that  the  defendant  Hoag  resided  in  Onondaga  county, 
but  the  defendant  Sims  did  not  reside  in  that  county  ;  tbe  judgment  was 
rendered  in  favor  of  the  plaintiff  against  the  defendant  Hoag,  impleaded 
with  Sims  on  the  20th  January  last,  and  on  the  30th  day  of  January  the 
declaration  by  which  this  suit  was  commenced,  was  served  on  defendant 
Hoag,  that  on  the  same  day,  but  at  some  time  svbsequeni  to  the  service  of 
the  declaration,  Hoag  brought  an  appeal  on  the  justice's  judgment  to  the 
court  of  common  pleas  of  Onondaga  county,  and  which  appeal  was  yet 
pending  and  undetermined.  On  the  9th  of  February  last,  the  defendant 
Hoag  appeared  by  attorney,  who  served  notice  of  retainer  in  this  cause  on 
plaintifi  's  attorneys,  and  on  the  14th  of  February  defendants'  attorney 
served  on  plaintiff's  attorneys  a  plea  of  the  general  issue  and  notice  sub- 
joined of  bringing  the  appeal  and  the  pendency  thereof  on  the  judgment 
H.  C.  Van  Schaack,  Defis  Counsel.  H.  C.  Van  Schaack,  Defls  Mty. 
N.  Hill,  Jr.,  Plffs  Counsel.       Wilkinson,  Fleming  &.  Baoo,  Plffs  Attys. 

Plaintiff's  counsel  insisted,  that  the  judgment  before  tbe  justice  was  not 
extinguished  by  the  appeal.  The  appeal  might  be  discontinued  by  the 
appellant,  or  it  might  be  dismissed  by  the  common  pleas,  and  then  the 
judgment  before  the  justice  would  be  in  full  force.  6  Hillf  612.  The 
cause  of  action  was  not  destroyed  but  suspended. 

The  defendant  bad  not  so  pleaded  as  to  avail  himself  of  the  appeal. 
He  should  have  pleaded  in  abatement.  His  papers  showed  he  had  only 
pleaded  in  bar.    2  Johns.y  cases  312.  Hence  the  plaintiff  might  stipulate. 

Jewett,  Justice. — Granted  the  motion  unless  plaintiff  stipulated  and 
paid  the  costs  of  the  motion. 
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Samuel  W.  Hurd  vs«  John  J.  Merritt. 

A  plaintiiTinay  collect  on  execution  the  amount  of  his  judginent  and  initnwt  from  the 
time  of  docketing,  where  defendant  brought  a  writ  of  error  on  the  judgment  to  the 
court  for  the  correction  of  errors,  and  the  writ  was  dismissed  with  costs,  and  the  court 
awarded  that  the  defendant  in  error  recover  interest  on  the  judgment  during  the 
pendency  of  the  torit  of  error ^  by  way  of  damagee  for  the  vexation^  ^^Ifi  4^>i  caueed 
by  bringing  the  writ. 

It  teems  that  it  is  competent  for  the  court  for  the  correction  of  errors  to  make  such  order, 
and  that  the  defendant  in  error  may  enforce  it,  although  he  levies  the  amount  of  his 
judgment  in  this  court  with  interest  from  the  time  of  docketing.     2  Coie.,  51,  400  ; 

10  Wend.  74. 


Motion  by  defendard  to  correct  the  endosemerd  on  the  jtmniiff^g 
cuiiony  issued  in  this  cause  fyc. — This  was  a  suit  brought  to  recover  of  the 
defendant  damages  for  diverting  a  stream  of  water.    From  the  defend- 
ant's papers  it  appeared  that  the  cause  was  referred  to  three  persons,  as 
referees,  who  were  to  proceed  in  the  same  manner  as  if  the  action  was 
properly  referable.    The  referees  made  their  report  against  the  defend- 
ant, for  1966- 12^,  on  the  26th  day  of  August,  1843;  and  on  the  1st  day 
of  June,  1844,  plaintiff  entered  up  judgment  for  $1,331*83  damages  and 
costs.     The  defendant  brought  a  writ  of  error  on  the  judgment  to  the 
court  for  correction  of  errors,  which  writ  was  subsequently  quashed,  and 
an  order  made  by  the  court  that  the  defendant  in  error  recover  against 
the  plaintiff  in  error,  his  costs  to  be  taxed,  and  also  interest  on  the  amount 
of  the  judgment  of  the  Supreme  Courts  from  the  23d  ofJifrily  1845,  by 
way  of  damages  if  or  the  delay  and  vexation^  caused  by  the  bringing  of  the 
writ  of  error.    Plaintiff  issued  execution  on  the  judgment  in  the  Supreme 
Court  for  the  amount  of  the  judgment,  and  directed  by  endorsement  there- 
on, that  interest  should  be  collected  from  the  1st  of  June,  1844,  upon  the 
amount  due  upon  the  judgment     Defendant's  papers  also  stated  that  the 
plaintiff  had  commenced  a  suit  in  this  court  on  the  bond  executed  on  the 
allowance  of  the  writ  of  error,  to  recover  thereon  the  costs  <znd  interest, 
awarded  by  the  court  for  the  correction  of  errors.    Defendant's  counsel 
offered  plaintiff's  attorney  to  pay  the  judgment  and  the  interest  and  costs 
awarded  by  the  court  of  errors,  but  the  offer  was  declined,  as  the  plaintifl 
required  the  payment  of  the  principal  of  t^e  judgment,  and  of  the  interest 
thereon  from  the  time  it  was  docketed^  and  also  the  interest  awarded  by 
the  court  for  the  correction  of  errors y  claiming  that  the  plaintiff  was  en- 
titled to  doui/e  interest  on  the  judgment,  from  the  23d  of  April,  1845 
(the  clay  the  writ  of  error  was  served,)  to  the  time  of  the  decision  of  the 
court  of  errors,  being  the  time  the  collection  of  the  judgment  was  stayed 
by  the  writ  of  error. 
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Plaintiff's  papers  did  not  alter  the  principal  facts  in  tbe  case  :  they 
gave  the  history  of  the  whole  proceedings  minutely,  and  alleged  that  tbe 
allowance  of  interest  to  plaintiff*  on  the  judgment,  by  the  court  of  errors, 
was  by  way  of  smart  money,  and  as  well  for  tbe  purpose  of  indemnifying 
the  plaintiff  for  his  trouble  and  expenses  in  tbe  writ  of  error  suit,  as  for 
punishing  the  defendant  for  his  abuse  of  the  process  of  the  court;  and  it 
was  intended  by  tbe  court  to  be  given  to  plaintiff,  independent  of  his 
right  to  recover  interest  on  (be  judgment  in  this  court. 

W.  M.  Mitchell,  Befts  Counsel.        Minott  Mitchell,  Defts  Atty. 

Thomas  Nelson,  Plffs  Counsel.  William  Nelson,  Plffs  Mty. 

Jbwett,  Justice. —  Tbe  plaintiff  was  entitled  to  direct  interest  to  be 
collected  on  his  judgment,  from  the  time  it  was  perfected  (1st  day  of 
June,  1843).     Laws  of  1844,  chap.  324. 

The  question  whether  the  plaintiff  is  or  not  idso  entitled  to  the  interest 
on  his  recovery,  awarded  by  the  court  for  the  correction  of  errors,  by  way 
of  damages  on  tbe  dismissal  of  the  writ  of  error,  does  not  arise  on  this 
motion;  but  if  it  $d,  I  have  no  doubt  but  that  it  was  competent  for  that 
court  to  make  such  order,  and  that  the  plaintiff  may  enforce  it,  although 
he  levies  tbe  amount  of  his  judgment  in  this  court,  with  interest  from 
1st  of  June  1844  (2  Cow.  61,  400;  10  Wend.l4).  Motion  denied  with 
%1  costs 


Tbe  People  ex  rel.  Michael  Coonet,  vs.  The  Judges  of  the  Common 

Pleas  of  tbe  County  of  Rensselaer. 

It  is  not  necatary  for  a  justice  of  tbe  peace,  or  other  officer,  to  endorte  their  approval  of 
a  bond  given  on  bringing  a  writ  of  certiorari  from  the  common  pleas;  although  it  is 
well  that  jnatices  should  certify  their  approval  in  all  cases  upon  such  bonds. 

The  filing  of  tbe  bond  and  return  to  the  writ  of  certiorari  by  the  justice,  is  sufficient 
evidence  of  his  approval  of  the  tufficitncy  of  the  sureties  (2  Cow.  506). 

The  statute  (2  R.  8,  256,  S  172)  does  not  require  the  justice  to  certify  or  file  his  appro- 
val,  as  it  does  in  the  case  of  an  appeal  bond  (lb.  259,  {  189). 

An  order  of  a  common  pleas  quashing  a  certiorari,  on  the  ground  that  the  bond  was  not 
endorsed  or  certified  approved  by  the  justice  or  some  other  proper  officer,  is  erroneous, 
bat  can  not  be  corrected  by  fnandamus  (20  Wend.  658). 

Motion  on  behalf  of  the  judges  to  vacate  the  rules  allowing  an  alterna- 
tive and  peremptory  mandamus,  and  all  procce  lings  therein^  and  to  quash 
the  writs. —  In  May  term,  1845,  of  the  Rensselaer  common  pleas,  a  writ 
of  certiorari,  bond,  and  return  thereto  by  a  justice  of  the  peace  of  Rens- 
selaer county,  was  filed  with  the  clerk  of  the  court  of  common  pleas  of 
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Rensselaer  county,  wherein  Michael  Cooney  was  plaintiff  in  error,  and 
John  Fitch  defendant  in  error. 

In  September  term,  1845,  of  the  common  pleas,  Fitch,  the  defendant 
in  error  and  attorney  in  person,  moved  to  quash  the  writ,  on  the  ground 
that  there  was  no  approval  of  the  bond  on  file,  either  by  the  officer  who 
allowed  the  writ,  or  the  justice  who  made  the  return,  and  no  endorsement 
of  approval  upon  the  bond  whatever.    The  motion  was  opposed  by  the 
counsel  for  Cooney;  and  on  the  18th  of  October  1845,  the  court  of  com*> 
mon  pleas  made  an  order,  **  that  the  writ  of  certiorari  be  quashed,  vacated 
and  held  for  nought,  unless  the  plaintiff  in  error  filed  the  usual  bond 
therein,  with  one  or  more  sufficient  sureties  to  be  approved  by  the  court 
(common  pleas);  and  also  within  twenty  days  after  the  entry  of  the  order, 
pay  to  defendant  in  error  $  10  costs  of  the  motion."     The  order  was 
made  upon  the  ground  that  there  was  no  approval  of  the  bond  on  61e  with 
the  certiorari.     On  the  12th  of  December  1845,  an  ex  parte  motion  was 
made  to  this  court,  at  special  term,  by  John  Koon,  Esq.,  relator's  counsel; 
and  an  order  granted,  that  a  writ  of  alternative  mandamus  issue  to  the 
judges  of  Rensselaer  common  pleas,  commanding  and  requiring  them  to 
vacate  the  order  made  by  them  on  the  18th  of  October  1845,  quashing 
the  writ  of  certiorari.     At  the  succeeding  February  special  term  of  this 
court  (at  which  time  the  alternative  writ  was  returnable),  on  producing 
due  proof  of  the  service  of  the  alternative  writ  on  the  judges  of  the  com- 
mon pleas  in  open  court,  and  on  producing  proof  to  this  court  that  do 
return  had  been  made  to  the  alternative  writ,  an  order  was  made  on  the 
12th  of  February  1846,  that,  a  writ  of  peremptory  mandamus  issue  to  the 
judges;  which  was  served  on  the  15th  of  February,  1846  :  whereupon 
the  judges  of  the  common  plea9,  in  obedience  to  the  command  in  the 
peremptory  writ,  by  a  rule  entered  in  the  minutes  of  the  court  of  commou 
pleas,  vacated  the  rule  quashing  the  writ  of  certiorari.     Fitch,  the  de* 
fendant  in  error  in  the  certiorari  suit,  stated  that  he  was  ignorant  of  the 
issuing  of  either  the  alternative  or  peremptory  writ  of  mandamus,  until 
the  17th  of  February  1846.    This  motion  was  made  for  the  last  April 
special  term,  and  put  over  to  this  term  by  consent 

John  FrrcH,  Defls  Counsel.  John  FrrcH,  Defis  Atty. 

John  Koon,  Counsel  for  relator.        John  Koon,  Attyfor  relator. 

Jewktt,  Justice. —  I  am  of  the  opinion  that  the  filing  of  the  bond  and 
return  to  the  writ  of  certiorari  by  the  justice,  was  sufficient  evidence  of 
his  approval  of  the  sufficiency  of  the  sureties  (2  Cow.  506).  The  statute, 
(2  JR.  S.  256,  §  172)  does  not  require  the  justice  to  certify  or  file  bis  ap- 
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proval,  8S  it  does  in  the  ease  of  an  appeal  bond.  lb.  259,  §  189  Al- 
though it  is  well  that  justices  should  certify  their  approval  in  all  cases 
upon  such  bonds.  The  order  therefore  of  the  common  pleas,  quashing  the 
certiorari,  was  erroneous,  but  it  can  not  be  corrected  by  mandamus.  20 
Wend.9  668.  Motion  to  vacate  the  rules  allowing  the  writs  of  alternative 
and  peremptory  mandamus,  and  to  set  aside  said  writs  ;  granted,  but 
without  costs  to  either  party. 


Stlvanxjs  Stiles,  plff.  in  error  vs.  Erastus  Spaulding  et  al.  defts.  in  error. 

It  if  unmetsMary  on  bringing  a  writ  of  error  from  this  court  to  the  common  pleas  on  a 
judgment  rendered  on  a  urtiorari  brought  upon  ajuttieeU  judgmunt  to  file  or  deliver 
with  the  writ  of  error  a  urtificaU  (f  counsel,  pursuant  to  2  J{.  <9.,  p.  597.  A  certifi* 
cate  of  the  first  judge  of  the  common  pleas,  pursuant  to  the  act  of  1836,  chapter  794, 
is  the  proper  certificate  to  file  in  such  a  can. 

MMon  by  defendants  in  error  (a  qiMsh  writ  of  error. — It  appeared  from 
the  papers  of  defendants  in  error,  that  the  record  of  judgment  in  this 
cause  was  filed  with  the  clerk  of  the  court  of  common  pleas  of  the  county 
of  St.  Lawrence,  on  the  18th  of  February  last.  On  the  same  day  plaint-* 
iff 's  attorney  served  on  defendants'  attorney  a  notice  of  the  allowance  of 
a  writ  of  error,  to  the  court  of  common  pleas  from  this  court,  and  of  bail 
in  error  with  their  names  and  additions.  The  notice  did  not  contain  any 
statement  of  the  time  of  the  teste  nor  return  of  the  writ;  and  at  the  time 
of  filing  the  writ  and  the  bail  in  error  with  the  clerk  of  the  common  pleas, 
there  was  no  certificate  of  counsel  filed,  or  delivered  to  the  clerk,  nor  was 
there  any  certificate  of  counsel  subsequently  filed  or  delivered;  there  was 
no  other  certificate  filed  or  delivered,  except  the  certificate  of  the  first 
judge  of  the  county.  After  the  attorney  for  defendants  in  error  had  made 
an  affidavit  and  procured  an  order  staying  proceedings  for  this  motion, 
he  received  a  notice  from  the  attorney  of  plaintiff  in  error,  giving  the 
time  of  the  teste  and  return  to  the  writ  of  error. 

From  the  papers  on  the  part  of  the  plaintiff  in  error,  it  appeared  that 
this  was  a  writ  of  error  from  this  court  to  the  court  of  common  pleas  of 
the  county  of  St.  Lawrence  to  remove  the  record  and  proceedings  in  the 
cause,  of  the  court  of  common  pleas,  on  reversal  on  certiorari  of  a  judg- 
ment rendered  by  a  justice  of  the  peace,  in  which  justice's  court  the 
cause  originated:  that  within  thirty  days  after  the  record  of  judgment  of 
the  court  of  common  pleas  was  filed,  a  writ  of  error  and  all  the  other 
proceedings  to  remove  the  record  of  the  common  pleas,  were  duly  filed 
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with  the  clerk  of  the  court  of  common  pleas,  and  with  the  writ  of  error 
and  proceedings  was  also  filed,  a  certificate  of  John  Fine,  Esq.,  first  judge 
of  the  court  of  common  pleas,  who  was  a  counselor  of  this  court,  and 
who  was  present  and  presiding  at  the  hearing  and  argument  of  the  cause 
on  certiorari,  who  examined  the  record  and  proceedings  in  the  cause, 
stating  that,  in  his  opinion,  it  was  a  proper  cuuse  to  be  removed  by  writ 
of  error  to  this  court;  and  on  the  same  day  of  filing  the  writ,  &c^with 
the  clerk  of  the  court  of  common  pleas,  plaintiffs'  attorney  served  a  no- 
tice on  the  defipndant's  attorney,  in  which  it  was  omitted  to  be  stated  the 
teste  and  return  of  the  writ;  but  notice  was  subsequently  served,  giving 
the  time  of  the  teste  and  return  as  stated  in  defendant's  papers. 

J.  H.  Collier,  Lefts  Counsel.  Wm.  C.  Cook,  DeftsJltiy. 

F.  H.  Hastings,  Plffs  Counsel,  Thos.  V.  Russell,  Plffs  My. 

Jewett,  Justice. — The  common  pleas  reversed  a  justice's  judgment  on 
certiorari,  from  which  a  writ  of  error  is  brought,  notice  of  which  was 
ser\-ed  on  the  attorney  for  the  defendant  in  error  prior  to  the  service  of 
noticeof  this  motion.  The  plaintiff  in  error  did  not  procure  and  file  with 
the  clerk  of  the  common  pleas,  certificate  of  counsel,  pursuant  to  2  R.  S^ 
p.  597,  §32.  This  was  unnecessary  in  tkis  ease.  The  plaintiff  in  error 
procured  and  filed  a  certificate  of  the  first  judge  of  the  comroon  pleas 
pursuant  to  the  act  of  1836,  chap.  794.     Motion  denied  with  |7  costs. 


William  Coit  vs.  Alfred  Roach  and  Harvey  Weed. 

Where  the  cause  of  action  is  specified  in  the  writ,  the  plaintiflf  nevertheless  is  not  boond 
to  declare  against  all  the  defendants,  unless  special  bail  is  required,  16  Mn^  4^; 
Grah.  Pr.y  192,  2«f  erf.  In  an  action  of  rrpletfin  against  two  defendants,  where  the  pro- 
perty was  taken,  and  special  bail  put  in,  and  but  one  of  the  defendants  wassummooal: 
1/  seems  that  the  plaintiff  was  bound  to  declare  against  the  defendant  served;  On 
property  having  been  taken,  special  bail  was  not  required. 

Motion  hy  plaintiff  to  set  aside  the  proceedings  on  the  part  of  the  de* 
fendants^  or  the  defendant  Roachy  for  irregularity. — It  appeared  from 
plaintiS^'s  papers  that  this  was  an  action  of  replevin.  The  writ  was  is- 
sued to  the  sheriflF  of  the  city  and  county  of  Ney  York,  commanding  him 
to  replevy  the  properly  therein  mentioned  (consisting  of  some  articles  of 
household  furniture.)  and  to  summon  the  defendants  to  appear  on  the  Isl 
Monday  of  July,  1845.  The  sheriff  returned  the  writ,  certifying  that  he 
had  executed  the  writ  as  to  the  defendant  Roach,  but  that  he  wasunaUe 
to  find  the  defendant  Weed.  The  bond  required  by  the  statute  had  been 
executed  to  the  defendant  Roach,  and  the  sureties  justified,  but  plaintiff 
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had  not  declared  against  Roach,  in  consequence  of  the  defi^ndant  [Weed 
not  having  been  brought  in.  On  the  2d  day  of  January  last  the  attorney 
for  Roach  served  a  notice,  requiring  theplaintifFto  declare  before  the  end 
of  the  next  succeeding  term  of  this  court,  &c.  On  the  4th  of  February 
following,  the  default  of  the  plaintiff  for  not  declaring,  and  a  rule  for 
judgment  of  non-pros,  was  entered.  Plaintiff  stated  that  he  did  not  con- 
sider that  it  would  be  regular  and  according  to  the  practice  of  the  court, 
to  declare  against  one  defendant,  until  the  other  was  brought  in,  or  had 
appeared.  The  action  was  founded  upon  a  wrongful  distress  of  property, 
on  which  the  plaintiff  had  a  mortgage,  made  under  the  warrant  of  the 
defendant  Weed;  that  Weed  was  the  only  responsible  defendant  ;  the 
attorney  for  Roach  was  employed  by  Weed  to  defend  for  Roach,  and  the 
attorney  had  repeatedly  refused  to  appear  for  Weed,  when  requested  to 
do  so.  Plaintiff  stated  he  had  always  been  ready  and  anxious  to  declare 
as  soon  as  the  defendant  Weed  could  be  brought  in  ;  he  also  stated  that 
he  was  a  counsellor  of  this  court,  and  from  a  full  knowledge  of  the  facts, 
he  believed  he  had  a  good  and  meritorious  cause  of  action. 

It  appeared  from  defendants'  papers,  that  defendants'  attorneys  served 
a  notice  of  retainer  on  plaintiff's  attorney  ontheSlst  of  May,  1845.  The 
sureties  justified  on  the  7th  of  June  last,  and  the  property  described  in  the 
"writ  was  delivered  to  the  plaintiff  ;  that  the  defendant  Weed  was,  on  or 
about  that  time,  in  the  city  of  New  York,  publicly,  at  the  store  191  Pearl 
street;  defendants'  attorney  so  informed  plaintiff,  and  requested  him  to 
have  the  process  served,  if  he  intended  to  do  so  ;  he  informed  plaintiff  of 
the  hours  of  the  day  on  which  Weed  could  be  found  at  the  store  ;  Weed 
was  a  resident  of  Newburgh,  and  he  remained  in  the  city  of  New  York 
for  a  number  of  days,  and  had  been  frequently  in  the  city  after  that  time, 
and  could  have  been  served  with  process,  had  any  effort  been  made  for 
that  purpose.    That  on  or  about  the  2d  day  of  September  last,  at  the  re- 
quest of  plaintiff's  attorney,  defendants'  attorney  gave  a  written  consent 
to  him,  that  he  might  discontinue  all  proceedings  against  the  defendant 
Weed,  and  proceed  against  Roach,  as  though  he  only  had  been  named  in 
the  writ,  and  waiving  any  irregularity  in  the  proceedings.    That  no  move- 
ment was  made  in  the  cause  by  plaintiff,  until  afler  the  rule  for  non-pros 
i^as  entered.     Defendants'  attorney  alledged  that  the  delay  on  the  part  of 
the  plaintiff,  was  designed,  for  the  purpose  of  retaining  possession  of  the 
property,«nd  preventing  the  collection  of  the  rent  due. 

C.  Stevens,  Plffs  Counsel.  L.  S.  Thomas,  Plffs  Jitty. 

N.  Hill,  Jr.,  Defls  Counsd.  H.  A.  Weed,  Dejis  Mty. 
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Plaintiff's  counsel  insisted,  that  if  the  cause  of  action  was  specified  in 
the  writ,  plaintiff  must  declare  against  all  the  defendants.  3  J.  £.,  639, 
per  cur.  This  was  an  action  in  which  the  true  cause  of  action  was  ex- 
pressed in  the  writ,  and  was  bailable.  If  the  property  had  not  beeo  fouod, 
the  defendant  would  have  been  held  to  bail  by  statute;  in  that  case  dearly 
one  defendant  could  not  non  pros  the  plaintiff,  and  it  could  make  no  dif- 
ference in  the  character  of  the  action,  that  the  property  had  been  fouai 

Defendants'  counsel  insisted,  that  the  fact  that  all  the  defendants  were 
not  brought  in,  was  no  excuse  for  Coit  neglecting  to  declare.  The  nde 
contended  for  by  the  plaintiff,  applied  only  to  cases  where  the  ifMciol&sit 
was  required.  Here,  property  was  taken  and  no  special  bail  reqaired* 
16  John^  44  ;  Graham's  Pr.  192,  2d  ed.  The  motion  on  the  merits  m 
fully  answered  by  the  opposing  aflSdavits. 

Jbwett,  Justice.— Denied  the  motion  with  $7  costs. 


WiLLIAH  FbOST  vs.  M08B8  WhITCOMB. 

A  defendtnt  will  be  allowed  to  add  to  his  plew,  a  notice  of  ojfiei  and  neompmtnt^  iftff 
ittne  joined,  and  the  caaie  haa  been  twice  noticed  for  hearin|| ;  on  payment  of  Mtti 
lubeequent  to  the  iasue  of  cotta  of  opposing  motion. 

Motion  by  defendant  for  leave  to  add  to  his  fleas  a  notice  oft^td  and 
recoupment, — ^This  was  an  action  for  work  and  labor,  done  on  special  coo* 
tract,  (in  writing,)  to  build  a  steam  engine.     Issue  was  joined  September 
4th,  1845.    The  cause  was  referred,  but  no  hearing.     The  contract  pro- 
vided, that  the  engine  should  be  ready  by  the  8th  of  October,  1844,  ud 
$25  was  to  be  paid  by  plaintiff,  as  liquidated  damages  for  each  andeTeij 
day  that  the  engine  remained  unfinished  after  that  day.     Defendaat,tt 
June,  1845,  commenced  a  suit  against  the  plaintiff,  to  recover  damage 
under  the  contract;  but  finding  the  plaintiff  to  be  insolvent  a  fewdajs 
previous  to  this  motion,  countermanded  his  suit,  and  asked  now  to  give 
notice  of  recoupment.    Defendant  offered  to  pay  costs  of  the  motioo,  if 
the  plaintiff  would  consent  to  receive  such  notice.    Plaintiff  stated  that 
the  cause  had  been  twice  noticed  for  hearing,  before  the  order  staying 
proceedings  was  served. 

O.  R.  J.  BowEoiN,  Defls  Counsel.    M.  O.  Harrinoton,  Defts  JUf' 
R.  W.  Peckham,  Plffs  Counsel.        J.  T.  Mills,  Plffs  Atty. 

JzwjsTtf  Justice. — Granted  the  motion  on  payment  of  costs  subaeqaeot 
to  joining  issue,  and  $7  costs  of  opposing  motion. 
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HosACB  Brown  vs.  John  Masten. 

An  aAdtvit  of  merits  setting  forik  that  the  defendant  had  stated  thu  case  to  his  ooansel, 
instead  of  saying  tlu  case;  AfU,  snAcient. 

Motion  by  defendani  to  set  aside  inquest  and  stibsequent  proceedings /or 
irregtdarily. — An  inquest  by  default  was  taken  in  this  cause  out  of  its 
regular  order  on  the  calendar,  at  the  New  York  circuit,  on  the  18th  of 
March  last,  by  which  the  plaintiff's  damages  were  found  at  $1,179*36, 
and  six  cents  costs.  Defendant's  attorney  had  regularly  filed  and  served 
an  affidavit  of  merits  previous  to  the  circuit.  The  ground  upon  which 
the  inquest  was  taken,  and  the  only  ground  as  admitted  by  plaintifi  's 
counsel,  was  that  the  affidavit  of  merits  filed  and  served  by  defendant's 
attorney,  was  insufficient,  because  it  set  forth  that  the  defendant  had 
stated  this  case  to  his  counsel,  instead  of  saying  the  case. 

R.  W.  Peceham,  Defis  Counsel.       3ks.  M.  Smith,  Defls  Atty. 

N.  Hill  Jr.,  Plffs  Counsel.  Chas.  H.  S.  Williams,  Plffs  My. 

J^wviTj  Justice. — Qranted  the  motion,  with  $10  costs,  on  the  grotmd 
that  the  affidavit  of  merits  was  sufficient 


In  the  matter  of  complaint  of  the  Oversebbs  of  the  Poor  of  Greenville 

vs.  Noah  Bishop. 

In  the  matter  of  an  application  bj  the  oTorseers  of  the  poor  for  a  artiarari,  4^.,  the 
individual  namn  of  the  overseers  shoald  be  used  in  the  title,  and  in  the  writ. 

Motion  on  behalf  of  Jfoah  Bishop  to  supersede  the  writ  of  certiorari 
issued  in  this  matter ,  with  costs. — On  the  29th  of  December  last,  Almerin 
Marks,  Esq.,  a  supreme  court  commissioner  of  Greene  county,  allowed  a 
writ  of  habeas  corpus,  directed  to  Benton  Hallock,  a  constable  of  Green- 
ville, in  the  county  of  Greene,  for  the  purpose  of  making  enquiry  into  his 
authority  to  detam  Noah  Bishop  in  his  custody.  Hallock,  on  the  same  day, 
made  return  to  the  writ,  alleging  in  substance  that  he  was  a  constable  ^f 
the  county  of  Greene,  had  said  Bishop  in  custody,  by  virtue  of  a  warrant 
issued  by  two  justices  of  the  peace  of  the  covmty  of  Greene;  a  copy  of 
-which  warrant  was  set  forth  in  the  return,  dated  December  I8th,  1845; 
that  the  warrant  was  issued  by  the  justices,  according  to  the  provisions  of 
''  title  3,  chapter  20,  part  1st,  of  the  Revised  Statutes;"  and  also,  ^  an 
act  to  organize  the  State  Lunatic  Asylum,  and  more  effectually  to  provide 
for  the  care,  maintenance  and  recovery  of  the  insane,  passed  April  7, 
18452.''    After  bearing  the  all^tions  of  the  respective  parties,  Marks 
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the  commissioner,  made  an  order  that  Bishop  be  discharged  from  the 
custody  of  Hallock,  the  constable.    The  warrant  under  which  Hallock 
claimed  to  detain  Bishop,  commanded  his  (Bishop's)  removal  to  the 
Lunatic  Asylum,  at  Utica,  as  a  lunatic,  and  was  directed  to  the  consta- 
bles and  overseers  of  the  poor  of  the  town  of  Greenville;  but  in  no  part 
of  the  proceedings  before  the  commissioner  did  it  appear  that  Bishop 
was  in  the  custody  of  any  other  person  than  Hallock  the  constable.   The 
order  was  not  made  to  discharge  Bishop  from  the  overseers,  or  of  any 
other  person  than  Hallock  the  constable.     On  the  13th  of  February  last, 
at  the  February  special  term  of  this  court,  an  order  was  granted  exforU 
that  a  certiorari  issue  to  Marks  the  commissioner,  to  remove  into  thi 
court  all  the  proceedings  had  before  him  in  this  matter,  by  which  Bishop 
was  discharged  from  the  custody  of  the  overseers  &c.    The  rule  was 
granted,  and  the  certiorari  issued  in  the  name  and  title  of  ''  The  over- 
seers of  the  poor  of  the  town  of  Greenville."    The  counsel  for  Bishop 
moved  to  supersede  the  writ  of  certiorari^  on  the  grounds  :  1st.  That  no 
such  proceedings  had  ever  been  had,  as  were  recited  in  the  rule  and  the 
writ.    2d.  That  the  overseers  of  the  poor  were  not  the  proper  persons 
to  sue  out  the  writ.    3d.  That  the  individiuil  names  of  the  overseers  of 
the  poor  were  not  used  either  in  the  vrrit  or  the  rtde.    4th.  That  the  writ 
was  not  endorsed  as  required  by  law.     5th.  That  it  was  not  a  proper 
case  for  the  allowance  of  a  writ  of  certiorari. 

R.  W.  PECKHAM,ybr  motion.  L.  Tremain,  Atty  for  Bishop* 

N.  Hill  Jr.,  opposed.  M.  Sanford,  Mtyfor  Oversttrs, 

JcwETT,  Justice. — Granted  the  motion,  with  ||10  costs,  on  the  ground 
that  the  individual  names  of  the  overseers  of  the  poor  were  not  used  in 
the  rule  or  writ. 


Samuel  Deeickson  and  James  D.  Ackeeman  ys.  Philip  McCardli. 

Where  a  motion  was  made  by  defendant^!  attorney  to  set  aside  default,  judgment,  ^m 
and  it  appeared  that  defendant's  attorney  had  received  information  before  the  ido> 
tion  was  made,  that  the  defendant  did  not  wish  to  defend  the  suit,  or  to  haw  tbc 
motion  made  ;  and  had  executed  a  writing  directed  to  defendant's  attorney,  to  cosb- 
termand  the  notice  of  motion,  which  writing  (as  appeared,)  was  not  served  oa 
defendant's  attorney,  and  he  did  not  know  of  it  until  the  motion  wna  made  *,  tbe 
motion  was  denied,  with  costs,  and  defendant's  attorney  would  have  been  ordered  to 
pay  the  costs  of  opposing  the  motion,  had  tlie  written  notice  been  served  opoo  bin 
before  making  it. 

Motion  by  defendant  to  set  aside  default  and  subsequent  proceediufi 
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for  irregtdariiyy  with  casts* — It  appears  from  defendant's  papersy  that 
this  was  an  action  of  assumpsit,  commenced  by  declaration  against  Mc- 
Cardle  and  one  John  Qatens,  defendants.  Plea  non-assumpsit  and  notice 
of  set  off  as  to  defendant  Gatens.  Issue  joined  26th  January,  1846. 
Venue  laid  in  the  city  and  county  of  New  York.  Defendant  McCardle 
resided  at  Jamaica,  L.  L  Defendant  Gatens  made  an  affidavit  of  merits, 
which  was  filed,  and  copy  served  with  plea  and  notice.  On  or  about  the 
19th  February,  1846,  defendant's  attorney,  at  the  request  of  plaintiffs' 
attorney,  signed  a  consent  that  plaintiffs  discontinue  the  suit  as  to 
defendant  Gatens,  and  on  the  same  day  plaintiffs'  attorney  served  upon 
defendant's  attorney  a  notice  that  the  suit  had  been  discontinued  as  against 
the  defendant  Gatens.  On  the  20th  May  last,  defendant's  attorney  learned 
accidentally  that  the  plaintiffs'  attorney  had  taken  judgment  by  default 
against  defendant  McCardle  in  Februstry  last,  and  had  assessed  damages 
and  taxed  his  costs,  without  giving  any  notice  to  defendant's  attorney. 
Defendant's  attorney  served  notice  of  retainer  on  plaintiffs'  attorney  for 
both  defendants,  McCardle  and  Gatens. 

The  papers  on  the  part  of  the  plaintiffs,  showed  that  McCardle  had  sta- 
ted that  he  had  no  defence  to  the  suit,  and  on  the  29th  of  May  last  he 
signed  a  notice  directed  to  defendant's  attorney,  as  follows  :  (title  of  the 
cause,)  '^  Please  countermand  the  notice  to  set  aside  judgment  in  the 
above  cause."     Plaintiffs'  attorney  saw  S.  C.  Williams,  Esq.,  the  counsel 
for  McCardle  a  few  days  before  the  motion  made,  and  he  (Williams,  in- 
formed plaintiffs'  attorney  that  the   motion  would  not  be  made,  and  re- 
quested plaintiffs'  attorney  to  get  a  countermand  from  defendant's  attor- 
ney of  the  notice  of  motion,  which  defendant's  attorney  declined  to  give, 
stating  as  a  reason,  that  his  costs  had  not  been  paid.    It  did  not  appear 
tliat  the  written  notice  by  McCardle  of  countermand,  had  ever  been  served 
on  defendant's  attorney,  or  that  he  knew  of  it  until  on  the  argument  of 
the  motion,  although  plaintiffs'  attorney  had  previously  stated  in  effect 
to  defendant's  attorney,  that  McCardle  did  not  wish  the  motion  to  be 
made,  and  if  it  was  made,  plaintiffs'  attorney  would  get  McCardle's  affi- 
davit  to  that  effect;  but  did  not  get  it,  for  the  reason  (as  stated  by  plaint- 
iff' attorney,)  that  McCardle  was  absent  until  it  was  time  to  attend  to 
the  motion. 

De/ls  Counsel.  Defls  Mty. 

Plffs  Counsel.  Plffs  Mty. 

Jewett,  Justice.-^Denied  the  motion  with  (7  costs,  on  the  ground  that 
it  appeared  McCardle  did  not  wish  to  defend  the  suit,  or  to  have  the  mo- 
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tion  made,  and  defendant's  attorney  nuat  hare  known  it  If  defendanf  s 
attorney  had  been  served  with  the  written  notice  of  countermand,  signed 
by  McCardle  before  making  the  motion,  he  should  have  ordered  him 
(defendant's  attorney,)  to  pay  the  costs  of  the  motion. 


Henry  Paddock  vs.  Lorenzo  0.  Tuttle. 

Wkere  a  motion  for  irregiilarity  is  founded  on  a  mitter  of  Act  wUch  if  iwan  to 
potitiToIy,  and  in  opporition  to  tlie  motion,  such  matter  of  fact  is  posiiireljr  denied ly 
an  equal  amount  of  tastimonj  ;  the  motion  will  he  denied  with  costs. 

MoHon  by  defendant  to  set  aside  service  of  amended  dedaraHon  and  d\ 
iubeequeni  proceedings  for  irregularity. — The  amended  declaration  in  this 
cause  was  filed  in  the  clerk's  office  the  17th  of  April,  1846.  J.  L  Brown, 
attorney  for  defendant,  swore  that  on  the  sixteenth  day  of  April,  1846, 
as  amended  declaration  in  this  cause  was  served  on  him  personalljathis 
office. 

O.  B.  Mason,  swore  that  on  the  seventeenth  day  of  April,  1846,  be  per- 
sonally served  upon  J.  L.  Brown,'  defendant's  attorney,  an  ameodcd 
declaration  in  this  cause,  which  he  had  received  from  plaintiff's  attorney 
for  that  purpose. 

Defendant  moved  on  the  ground  that  no  amended  declaration  in  tkis 
Cause  was  on  file  on  the  sixteenth  day  of  April,  1846,  when  a  copy  ins 
served  on  him. 

Mr.  Taooabt,  Defts  Counsel.  J.  L.  Brown,  Defts  Jfttf. 

A.  Tabsb,  Plffs  Counsel.  N.  A.  Graves,  Plffs  My. 

JswETT,  Justice^ — Denied  the  motion  with  $7  costs. 


John  B.  Borst  and  wife  vs.  Jesse  B.  Spelman  and  Alexander  Frascl 

Where  one  of  the  counts  in  plaintifb*  declaration  is  suhstantiallj  bad,  and  it  fixtinQy 
abandoned,  and  the  evidence  oflhred  and  received  on  the  hearing,  is  applicable  odI/  to 
the  rematninf  coonts,  and  the  refereea  report  in  frvor  of  the  plaintlift  gtmr^  \ 
jndgment  (on  motion,)  will  be  arrested,  unless  plaintiff  shall  move  and  pfocantf 
order  at  special  term  to  amend  the  report  of  the  referees,  so  as  to  make  it  applieibli 
to  the  counts  under  which  the  evidence  is  received. 

Snch  order  to  amend  may  be  franted  on  payment  of  costs  of  motion  in  arrest  snd  ooitt 
«f  opposing  nootion  at  special  term. 

Motion  by  plaintiffs  to  amend  the  report  of  referees^  so  as  to  make  U 
apflicMe  to  the  first  and  third  counts  exclusively  of  plaintiffs*  dedaralm. 
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-^  This  caaft  was  aa  action  of  assumpsit,  and  was  referred  to  three  re* 
fcrees  :  the  referees  reported  therein  generally  in  favor  of  the  plaintiffs, 
for  $2251-79*  There  were  three  counts  in  the  plaintiffs'  declaration; 
and  on  the  ground  that  the  second  count  was  substantially  bad,  the  de- 
fendants moved  in  arrest  of  judgment  at  the  last  May  term  of  this  court; 
and  on  the  argument  of  that  motion,  the  court  ordered  that  the  judgment 
be  arrested,  unless  the  plaintiff  at  this  special  term  moved  for  and  ob* 
tained  an  order  amending  the  report,  so  as  to  make  it  applicable  to  the 
first  and  third  counts;  and  this  motion  was  founded  on  affidavits  and  the 
certificate  of  the  referees,  showing  that  all  the  evidence  of  the  plaintiflb 
was  applicable  to  the  first  and  third  counts.  It  appeared  from  defendants' 
papers  that  they  never  heard  or  understood,  on  the  hearing  of  the  cause, 
that  the  second  count  in  plaintiffs'  declaration  was  abandoned,  but  that 
the  evidence  offered  and  received  upon  the  reference  was  under  all  the 
counts  in  the  declaration. 

A.  Taber,  Plffi  Counsel.  John  B.  Staples,  Plffi  AUy. 

W.  Bliss,  DefU  Counsel.  H.  W.  Beckwith,  Defls  AUy. 

JswsTT,  Justice  ^-  Granted  the  motion  on  payment  of  costs  of  motion 
in  Arrest,  and  $7  costs  of  opposing  this  motion. 


RoDOLPHUS  E.  NORTHRUP  VS.  WiLLIAM  WrIOHT. 

On  a  motka  for  jn^siMot  u  in  ctie  of  noa-miit  titer  itipnlation,  and  Um  plaintiff  ihows 
that  he  is  under  an  order  to  file  secnrity  for  costs,  which  he  has  heen  deUiyad  in  pro- 
earing,  in  consequence  of  the  absence  of  plaintiff  from  the  state,  but  expects  to  perfect 
such  security  and  bring  the  cause  to  trial  at  the  next  circuit,  he  will  be  allowed  to 
stipulate  anew  to  try  at  the  next  circuit,  on  payment  of  costs  of  the  motion. 

Motion  by  dejendant /or  judgment  as  in  case  ofnon-^swU  after  sttpuh" 
tum.-^  Venue  in  this  cause  laid  in  the  city  and  county  of  New-York  : 
issue  joined  September  23d,  1844.  On  the  24th  of  November  1845, 
plaintiff's  attorney  gave  to  defendant's  attorney  a  stipulation  in  writing, 
to  bring  the  cause  to  trial  at  the  first  circuit  after  the  month  of  December 
1845.  The  first  circuit  after  December  1845,  commenced  on  the  third 
Monday  of  March  last :  the  plaintiff  did  not  notice  the  cause  for  trial  at 
that  circuit,  nor  bring  it  to  trial,  and  issues  of  a  later  date  were  tried  in 
their  regular  order  on  the  calendar.  Another  circuit  court  for  the  city 
and  county  of  New-York  commenced  its  session  on  the  first  Monday  of 
May  last;  and  the  plaintiff  did  not  notice  the  cause  for  trial  at  that  cir- 
cuit, nor  bring  the  cause  to  trial,  and  issues  of  a  later  date  were  tried  in 
their  regular  order  6n  the  calendar.    On  the  part  of  the  plaintiff,  it  ap* 
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peared  from  the  affidavit  of  plaintiff's  agent,  James  Kinsey,  that  he  had 
the  principal  charge  of  the  suit.  The  plaintiff  was  a  citizen  of,  and 
resided  in  the  state  of  Connecticut;  and  in  consequence  of  his  absence 
from  this  state,  he  (the  agent)  had  been  much  delayed  in  obtaining  se- 
curity for  costs  in  the  cause;  the  cause  having  been  stayed  until  secarity 
should  be  filed,  and  he  had  not  yet  completed  such  security,  but  would 
be  able  to,  and  have  the  cause  brought  to  trial  without  delay  at  the  next 
circuit. 

G.  R.  J.  BowDODf,  Defls  Cwmsd.        Jonathan  Miller,  Dtfts  Mty. 

J.  Edwards,  Plffs  Counsel.  William  S.  Sears,  Plffs  Mty. 

Jewett,  Justice — Granted  the  motion,  unless  plaintiff  stipulated  to 
bring  the  cause  to  trial  at  the  next  circuit,  and  paid  ^10  coats  of  the 
motion. 


In  the  matter  of  the  attachment  against  the  estate  of  Giles  N.  Belkicap» 

an  absent  or  absconding  debtor. 

A  motion  by  the  debtor  for  a  mandamus,  to  compel  tbe  trustees  of  tbe  estate  of  an  afaapnt 
or  absconding  debtor  to  nominate  and  have  referees  appointed  under  the  statute,  will 
be  denied  with  costs,  where  it  appears  that  evidence  had  been  gone  into  beibre  the 
trustees;  and  afterwards,  on  request  of  the  debtor,  and  on  a  written  stipulation  signed 
by  the  attorney  for  him,  the  bearing  was  adjourned  :  it  is  then  too  late  to  refer  the 
matter. 

If  the  application  for  reference  had  been  made  to  the  trustees  before  the  proceeding  bad 
progressed  thus  &r,  the  debtor  would  bave  had  a  right  to  a  reference  (1  Howard^  80}. 

Motion  on  behalf  o/ Giles  JV*.  Belknapy  the  debtor,  for  a  mandamus  to 
compel  the  trustees  of  his  estate  to  nominale  and  liave  appointed  referees 
under  the  statute. —  On  the  6th  of  October  1845,  an  attachment  was  is- 
sued by  James  R.Doolittle,  Esq.,  a  Supreme  Court  commissioner  of  Wyo- 
ming county,  in  favor  of  and  upon  the  petition  and  affidavits  of  James 
Early  and  James  Rus>(ell  jr.,  creditors,  against  the  estate  of  Giles  N.  Bel- 
knap as  an  absconding  or  concealed  debtor.  The  sheriff  of  Wyoming  took 
personal  property  of  Belknap,  which  wa9  appraised  at  $84*50.  After 
the  expiration  of  three  months  from  the  first  publication  of  the  notice,  to 
wit,  on  the  29th  of  January  last,  the  Supreme  Court  commissioner  ap- 
pointed three  persons  as  trustees  in  the  matter.  The  trustees  met  on  the 
10th  of  March,  to  hear  proof  concerning  the  alleged  indebtedness  to  the 
creditors,  vi^hen  tbe  respective  parties  appeared  before  the  trustees  by 
their  attorneys  and  counsel;  and  witnesses  on  behalf  of  the  creditors  were 
then  examined  by  the  attorneys  and  counsel,  and  cross-examined  by  the 
*  attorney  and  counsel  for  Belknap,  and  substantiye  matters  of  defence  in* 
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traduced  on  behalf  of  Belknap;  and  the  hearing  ^ras  adjourned,  on  the 
request  of  Belknap,  to  the  7th  of  April;  and  also  on  his  request,  and  on 
a  writien  siipiUaiion  signed  by  the  attorney  for  Belknap^  was  further 
adjourned  to  the  9th  of  April,  whtn  the  attorney  and  counsel  for  Belknap 
served  a  written  notice  on  the  trustees,  and  on  the  attorneys  for  the  at- 
taching creditors,  to  have  the  matter  referred  according  to  the  statute  : 
which  application  was  resisted  by  the  attorneys  for  the  attaching  credi- 
tors, on  the  ground  that  it  was  then  too  late  to  have  a  reference,  the 
evidence  having  been  gone  into  before  the  trustees,  and  the  matter  twice 
adjourned  on  application  of  the  debtor.  The  trustees  refused  to  refer, 
and,  on  the  13th  of  April,  closed  the  evidence  and  decided  the  case.  The 
attorney  and  counsel  for  Belknap  did  not  appear  after  the  service  of  the 
notice  to  refer. 

J.  H.  Collier,  Counsel  for  Belknap.  W.  Bbooes,  Jitty  for  Belknap. 
D.  M*Martin,  Coun.for  attach,  crs.  Gates&M'Kat,  Atiysfor  attach.crs. 
Jewett,  Justice  —  Denied  the  motion,  with  $7  costs,  on  the  ground 
that  the  debtor  having  given  a  written  stipulation  to  adjourn  the  hearing, 
and  after  evidence  had  been  gone  into  before  the  trustees,  it  was  then  too 
late  to  refer  the  matter. 


Richard  Quidore  vs.  Garret  Van  Clief. 

An  inquest  taken  at  the  New- York  circuit  on  the  ^*  railroad  calendar,^^  so  called,  which 
ia  intended  to  contain  causes  that  will  not  take  over  one  hour  to  try,  will  be  set  aside, 
eo&t9  to  abide  event,  where  it  is  shown  that  the  defence  will  take  at  least  three  hours 
on  the  trial;  defendant's  attorney  having  filed  an  affidavit  of  merits,  and  intending  in 
good  iaith  to  try.     See  ante  page. 

Motion  by  defendant  to  set  aside  inquest. — This  was  an  action  of  tres- 
pass :  venue  laid  in  New-York.  Issue  was  joined  September  1st,  1845. 
The  cause  was  noticed  for  trial  at  the  last  October,  December,  and  March 
circuits  respectively;  and  an  inquest  taken  on  the  8th  of  April  last,  in 
the  March  circuit.  It  appeared  from  defendant's  papers  that  an  affidavit 
of  merits  was  filed  previous  to  the  circuit,  and  copy  served  on  plaintiff's 
attorney.  At  the  December  circuit,  plaintiff's  and  defendant's  attorneys 
bad  a  conversation,  when  the  cause  was  called  upon  the  **  railroad  ca- 
lendar," respecting  the  length  of  time  it  would  take  to  try  it;  and  de- 
fendant's attorney  stated  that  the  defence  would  require  the  examination 
of  at  least  four  witnesses,  and  would  necessarily  consume  some  three  or 
four  hours  in  the  trial;  and  it  was  then  agreed  between  the  attorneys, 
that  the  cause  could  not  be  tried  on  that  calendar,  as  it  was  only  noticed 
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for  the  trial  of  short  causes  aot  taking  over  one  hour  in  the  trial;  and 
under  such  understanding,  the  cause  was  called  and  passed  at  that  circuit 
At  the  March  circuit,  the  cause  stood  low  on  the  calendar,  and  there  was 
no  probability  of  its  being  reached  in  its  regular  order  during  the  circuit; 
and  on  Monday  the  6th  of  April,  the  circuit  judge  announced,  that  for 
the  balance  of  the  circuit,  he  would  not  try  any  cause  which  would  oc- 
cupy more  than  one  hour.    Defendant's  attorney  stated  that  he  beliered 
that  the  trial  of  the  cause  would  occupy  at  least  three  hours;  and  relying 
upon  the  understanding  had  with  plaintiff's  attorney  at  the  December 
circuit,  supposed  the  cause  would  not  be  tried  at  the  March  circuit,  for 
the  reason  that  it  was  not  considered  a  short  cause  within  the  decision  of 
the  circuit  judge.    On  the  8th  of  April  the  cause  was  called  upon  the 
<'  railroad  calendar,"  and  an  inquest  taken  by  plaintiff's  attorney  in  the 
absence  of  defendant's  attorney,  no  one  appearing  on  the  part  of  the 
defendant.    On  the  part  of  plaintiff,  it  appeared  from  the  affidavit  of 
plaintiff's  attorney  that  he  never  gave  any  consent,  or  entered  into  any 
arrangement  with  defendant's  attorney,  to  pass  the  cause  at  the  circuit  at 
which  the  inquest  was  taken.    Plaintiff  required  but  one  witness,  who 
fully  made  out  his  case.  Plaintiff's  attorney  never  assented  that  this  was 
a  long  cause;  that  he  let  the  cause  pass  at  the  December  circuit,  on  ac- 
count of  the  absence  of  the  defendant's  witnesses,  defendant's  attorney 
stating  that  his  witnesses  resided  at  New-Utrecht,  Long  Island,  and  he 
could  not  get  them  ready.    Plaintiff's  attorney  told  defendant's  attorney 
that  he  had  only  one  witness  to  prove  his  case,  and  he  should  call  the 
cause  at  the  first  opportunity  thereafter.  He  offered  defendant's  attorney 
to  reinstate  the  cause  on  payment  of  costs.   Defendant's  attorney  refused 
to  pay  any  more  costs  than  what  plaintiff  had  been  put  to  in  tdcing  the 
inquest.    Defendant's  attorney  offered  to  let  the  costs  abide  the  event, 
which  plaintiff's  attorney  refused. 

J.  Edwabds,  Defts  Counsel.  W.  S.  Sbars,  Defis  Miy. 

W.  J.  Haskett,  P^9  Counsel.  W.  J.  Haskett,  Plffs  JlUy. 

Jkwztt^  Justice  —  Granted  the  motion  :  costs  to  abide  the  event 
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William  Chauncet  vs.  Daniel  A.  Baldwin  and  Charles  Wadsworth. 

Service  of  copy  case,  affidarit,  and  notice  of  motion  to  iet  aside  a  report  of  referee,  it 
not  a  stay  of  proceedings  per  tr,  nntil  the  ease  is  settled.  An  order  staying  proceed* 
ings  sbould  be  served.    8u  3  Howard^  82. 

Where  judgment  ww  entered  by  plaintiff  after  defendants  had  served  copy  case,  afida^ 
▼it,  and  notice  of  motion  to  set  aside  report  of  referee,  without  an  order  staying  pro- 
ceedings; A</(f,  that  the  judgment  was  regalar,  and  on  motion  by  defendants  to  set 
aside  such  judgment,  it  was  albwed  on  Uma^  and  the  order  of  the  circuit  judge  of  the 
1st  circuit  granted  at  his  special  term,  setting  aside  the  judgment  totf  A  cotU  to  oHdi 
<v«n(,  vacated. 

AemMff.  That  it  is  necessary  for  the  appMani  to  serve  on  the  appelUt  only  a  nUiee  of 
bringing  an  appeal  from  an  order  of  a  circuit  judge.  Although  such  preliminary  ob- 
jection was  not  decided  in  this  and  the  following  case  of  Bigelow  v$.  Beaton,  yet 
from  the  &et  that  the  appeal  in  each  case  was  heard,  and  decided  on  the  merits,  with* 
out  any  other  papers  having  been  served  in  either  than  a  notiu,  and  after  the  question 
of  such  service  had  been  raised  on  the  argument,  it  would  fctm  that  such  service  was 
deemed  suficient. 

^71  appeal  by  Plaintiff  from  an  order  of  the  circuit  judge  of  the  first 
circuity  granted  at  special  term.^^Ai  a  special  term  held  on  the  27th  of 
June,  18469  by  and  before  Judge  Edmonds,  circuit  judge  of  the  first  cir- 
cuit. {See  Sessions  Laws^  1841.)  An  order  was  granted  on  motion  of 
defendants,  setting  aside  the  judgment  entered  in  this  cause,  costs  to  abide 
the  event,  on  the  following  facts:  this  cause  was  on  the  7th  of  April  last 
in  April  circuit,  referred  to  Edward  Sanford,  Esq.,  as  sole  referee;  the 
referee  on  the  3d  day  of  June  last  reported  in  favor  of  the  plaintiff;  on 
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the  same  day  plaintiff's  attorney  entered  a  rule  for  judgment  final  on  the 
report.  Defendants'  attorney  prepared  a  case  v^ithin  the  time  allowed  by 
the  rules  of  this  court,  upon  ^hich  to  move  to  set  aside  the  report  of  the 
referee,  which  was  verified  by  the  usual  affidavit.  On  the  13th  of  June, 
a  copy  of  the  case  and  affidavit,  together  with  notice  of  motioD  for  the 
last  July  term,  was  served  on  plaintiff's  attorney.  On  the  ]6lh  of  June, 
plaintiff's  attorney  entered  judgment  on  the  report,  without  any  notice 
given  to  defendant's  attorney,  and  defendants'  papers  being  retained  by 
him.  Defendants  swore  to  merits  on  the  motion,  and  that  it  was  made  in 
good  faith,  and  not  for  the  purpose  of  delay.  Defendants'  papers  did  not 
show  that  there  was  any  order  staying  proceedings  served  with  the  copy 
case,  affidavit,  and  notice  of  motion  to  set  aside  the  report 

Plaintiff's  attorney  served  on  defendants'  attorney  for  this  appeal,  a 
notice  of  which  the  following  is  a  copy:  (title  of  the  cause,)  ^'Pleasetake 
notice  that  I  hereby  appeal  from  the  decision  of  the  circuit  judge,  on  the 
motion  to  set  aside  the  judgment  for  irregularity,  made  on  the  27th  June 
last  in  this  cause,  and  that  the  bond  required  to  be  given  on  such  appeal 
duly  approved  according  to  law,  has  been  filed  in  the  office  of  the  clerk 
of  this  court,  at  the  City  Hall  in  the  city  of  New  York,  dated  3d  of  July, 
1846,"  and  which  was  the  only  paper  served  on  defendants'  attorney  for 
bringing  the  appeal  before  this  court. 

Defendants'  counsel  insisted  on  the  argument,  that  the  affidavits  oo 
which  the  motion  was  made  should  also  have  been  served. 

H.  Harris,  Plffs  Counsel.  W.  H.  Taggard,  Plffs  My. 

G.  R.  J.  BowDoiN,  Defts  Counsel.    G.  W.  Parsons,  Defis  AUy. 

Bronson,  Chief  Justice — These  papers  do  not  raise  the  question  made 
by  the  counsel,  as  to  what  papers  should  be  served  on  an  appeal  from  the 
special  term  orders  of  the  circuit  judge  of  the  first  circuit.  As  there  was 
no  order  to  stay  proceedings,  the  plaintiff  was  entirely  regular  in  entering 
judgment,  and  the  judgment  should  only  have  been  set  aside  on  terms. 
Ordered^  that  the  said  order  of  the  circuit  judge  be  vacated,  and  in  case 
the  defendants  shall  within  ten  days,  procure  and  serve  an  order  staying 
proceedings  until  the  case  which  they  have  made  for  the  purpose  of  set- 
ting aside  the  report  of  the  referee  shall  be  argued  and  decided,  then  on 
payment  by  the  defendants  of  the  costs  of  entering  the  judgment,  and|7 
costs  of  opposing  this  motion;  it  is  further  ordered^  that  the  judgment  be 
vacated  and  set  aside.  The  plaintiff  is  not  at  liberty  to  proceed  upon  the 
judgment,  until  the  ten  days  herein  mentioned  shall  have  expired. 
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John  L.  Bioelow  vs.  William  C.  Heaton. 

A  circuit  judge  can  not  strike  a  cause  from  the  calendar,  and  render  judgment  pursuant 
to  the  (Slst  rule  of  this  court.  (See  also  rule  79.)  But  a  circuit  judge  has  a  right  to 
revoke  his  own  order  sta^ng  proceedings.  Where  a  circuit  judge  granted  an  order  to 
Defendapt  staying  proceedings  until  a  bill  of  exceptions  was  decided,  and  subse- 
quently on  cause  shown  by  Plaintiff,  revoked  the  order  before  the  bill  was  served; 
Jka2(/,  that  he  had  a  right  to  revoke  such  order. 

As  to  the  qnestion,  what  papers  ought  to  be  served,  on  bringing  an  appeal  from  an  oi^ 
der  of  a  eircuit  jadge.  See  the  preceding  case  of  Ckauneey  vs.  BaldtBin  and  Wad9- 
worth, 

Jin  appeal  by  Defendant  Jrwn  an  order  of  the  circuit  judge  of  the  \st 
circuity  vacating  an  order  staying  proceedings  made  at  Chambers. — It  ap- 
peared from  Plaintiff's  papers  before  the  circuit  judge,  that  this  was  an 
action  of  replevin.     Venue  laid  in  the  1st  circuit.    The  cause  was  tried 
on  the  9th  of  October  last,  aiid  a  verdict  rendered  for  Plaintiff  ;  bill  of 
exceptions  was  served  by  Defendant  on  the  1st  of  January  last.     On  the 
7th  of  January  Plaintiff  served  amendments.     On  the  29th  of  January  the 
parties  appeared  before  the  circuit  judge  for  the  purpose  of  settling  the 
bill.    Plaintiff  alleged  that  the  bill  of  exceptions  was  settled  or  approved 
and  ready  for  signature  by  the  circuit  judg%  for  more  than  three  months 
previous  to  the  23d  of  May  last.     On  the  23d  of  May  Plaintiff's  attorney 
served  a  notice  of  argument  of  the  bill  of  exceptions  for  the  1st  Saturday 
of  June,  before  the  circuit  judge,  and  had  not  then  been  served  with  a 
copy  of  the  bill.    Plaintiff's  attorney  stated  that  he  was  informed  and 
believed,  that  the  bill  had  never  been  presented  to  the  circuit  judge  for 
settlement.    The  order  of  the  Defendant  for  time  to  make  a  bill  of  ex- 
ceptions, was  accompanied  by  an  order  staying  proceedings,  which  was 
then  in  force.    Plaintiff's  attorney  stated  that  the  Defendant  was  a  per- 
son of  little  or  no  property,  and  the  delay  of  the  Defendant  would  seri- 
ously endanger  the  probability  of  securing  or  collecting  the  judgment, 
unless  he  was  allowed  to  enter  up  judgment  for  the  Plaintiff  according 
to  the  verdict. 

From  the  papers  on  the  part  of  the  Defendant,  it  was  stated  by  De- 
fendant that  he  was  not  in  failing  circumstances,  and  was  in  as  good  pe- 
cuniary circumstances  as  when  the  verdict  was  rendered,  and  the  delay 
which  would  be  occasioned  by  the  argument  of  the  cause  before  the  cir- 
cuit judge  would  not  at  all  endanger  the  probability  of  securing  the  pay- 
xnent  of  all  the  costs  that  might  be  awarded  to  the  Plaintiff.     The  only 
claim  of  the  Plaintiff  was  on  the  flour  in  question,  was  about  $281,  and 
the  value  of  property  taken  by  virtue  of  the  writ  of  replevin,  was  about 
^477. 
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Defendant's  attorney  stated  tbat  the  property  consisting  of  seventy-fiTe 
barrels  of  flour  had  been  replevied  and  delivered  to  the  plaintiffy  the  yahi? 
of  which  was  proved  on  the  trial,  at  $477.75.  The  cause  had  been  tried 
three  times;  on  the  first  trial  plaintiff  was  non-saited,  on  the  second  a 
verdict  was  found  for  the  defendant.  On  or  about  the  last  wedc  of  Feb- 
ruary last,  defendant's  attorney  received  the  bill  of  exertions  and  ihe 
amendments  from  the  circuit  judge,  and  began  to  prepare  the  bill  for  8ig<<* 
nature,  according  to  the  amendments  as  settled  by  the  circuit  judge.  On 
the  13th  of  March  last  he  received  a  notice  from  plaintiff's  attorney  that 
plaintiff's  attorney  would  present  the  amendments  to  the  circuit  judge  on 
the  14th  of  March  at  10  o'clock  A.  M.,  for  settlement  and  review.  Qa 
the  14th  of  March  defendant's  attorney,  by  direction  of  the  circuit  jud^e, 
returned  to  the  judge  the  bill  and  amendments  as  settled,  and  within  a  day 
or  two  thereafter  was  informed  by  the  judge  that  he  would  write  out  his 
charge,  to  be  inserted  in  the  bill.  On  the  1st  day  of  June  last  ddiend- 
ant's  attorney  received  from  the  circuit  judge  the  bill  of  exceptions  and 
amendments,  with  the  judge's  charge  as  written  out  Defendant's  attor- 
ney was  not  aware  that  the  bill  and  amendments  were  ready  for  ddiveiy 
until  the  30th  of  May  last;  previous  to  the  1st  day  of  June  defendant's 
attorney  had  the  bill  of  exceptions  prepared  for  signature,  with  the  ex- 
ception of  the  judge's  charge,  and  also  of  the  incorporation  of  one  or  two 
items  of  documentary  evidence,  which  were  introduced  on  the  last  trial 
as  evidence  by  the  plaintiff;  the  bill  of  lading  of  the  flour  in  question 
offered  in  evidence  on  the  last  trial  on  the  part  of  the  plaintiff,  and 
required  to  be  inserted  in  the  bill;  this  bill  of  lading  remained  in  the 
hands  of  the  plaintiff's  attorney.  After  the  order  to  show  cause  why  the 
order  staying  proceedings  should  not  be  vacated,  was  served  on  defend- 
ant's attorney,  he  had  sent  a  written  request  to  plaintiff's  attorney  to  fur- 
nish drfendant's  attorney  with  the  papers  offered  in  evidence  by  the 
plaintiff,  and  required  to  be  inserted  in  the  bill  of  exceptions,  but  plain- 
tifi's  attorney  had  not  served  them,  and  defendant's  attorney  could  not 
finish  the  bill  without  such  papers. 

Defendant's  attorney  in  an  affidavit  made  for  the  motion  on  the  appeal, 
stated  that  in  consequence  of  the  order  vacating  the  order  staying  pro- 
ceedings, judgment  had  been  entered  in  the  cause.  The  bill  of  exceptions 
with  the  amendments  were  then  (4th  September,)  in  possession  of  the  cir- 
cuit judge,  and  had  been  in  his  possession  since  the  4th  or  6th  of  June  last; 
and  the  engrossed  bill  ready  for  signature  was  left  with  the  judge  at  that 
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time.  Defendant's  attorney,  had  frequently,  since  judgment  was  entered, 
requested  the  bill  to  be  delivered  to  him,  to  enable  him  to  proceed  with 
the  cause,  but  had  not  been  able  to  procure  them. 

G.  R.  J.  BowDOiN,  Defts  Counsel.    Geo.  W.  Niles,  Defis  My. 

R.  L.  JoicE,  Plffs  Counsel.  0.  H.  Platt,  Plfs  My. 

Defendant's  counsel  insisted  that  after  a  circuit  judge  had  granted  a 
stay  of  proceedings  on  a  bill  of  exceptions,  until  the  same  was  argued, 
and  decided,  he  had  not  the  power  to  revoke  that  order,  because  the  bill 
of  exceptions  had  not  been  served  after  it  was  settled.  The  application 
should  have  been  made  at  a  special  term,  in  analogy  with  the  practice 
when  the  cause  is  on  the  general  calendar.  The  same  question  raised  in 
this  case  as  in  the  next  preceding,  as  to  the  service  of  papers  on  bring- 
ing an  appeal  from  an  order  of  a  circuit  judge.  No  papers  except  the 
notice  of  appeal  was  served  in  this  case. 

Bronson,  Chief  Justice. — Although  the  circuit  judge  can  not  strike  a 
cause  from  the  calendar,  and  render  judgment  pursuant  to  the  51st  rule  of 
this  court^  (see  also  rule  79,)  still  he  clearly  has  a  right  to  revoke  his  own 
order  to  stay  proceedings;  and  that  is  all  that  was  done  in  this  case.  For 
what  reason  the  order  was  revoked  does  not  appear,  and  the  bill  of  ex- 
ceptions is  not  before  us.  We  can  not  see  therefore  that  any  wrong  has 
been  done.  Motion  denied  with  $7  costs.  It  is  of  course  unnecessary 
to  notice  the  preliminary  objection  that  no  papers  were  served. 


John  M.  Peck  vs.  John  Wood. 

Taxation  of  Costs. 

Mfdion  by  defendarU/or  relaxation  of  cosls. — From  defendant's  papers, 
it  appeared,  that  this  was  an  action  of  assumpsit,  referred  at  the  Rens- 
selaer circuit  in  18^6,  to  David  Buel,  jr.,  Esq.,  sole  referee,  and  brought 
to  a  hearing  at  the  city  of  Troy,  on  the  9th  September,  1845.    On  the 
31st  January,  1846,  the  referee  reported  in  favor  of  the  plaintiff  $73*87. 
Judgment  had  been  perfected  and  a  fieri  facias  issued  to  the  sheriff  of 
Oswego  on  the  22d  April  last.    A  copy  bill  of  costs  with  notice  of  re- 
taxation  for  the  23d  day  of  June  last  before  A.  B.  Olin,  Esq.,  Recorder 
of  the  city  of  Troy,  was  received  by  defendant's  attorneys,  on  the  18th 
June  last.    Olin  the  Recorder  being  absent  on  the  23d  June,  the  bill  of 
costs  was  retaxed  by  J.  Romeyn,  Esq.,  Judge^  &&    Defendant's  counsel 

30 
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vrho  opposed  the  taxation  (John  Raymond,  Esq.)  objected  before  the 
taxing  officer  to  the  following  items,  to  wit :  ^^  Counsel  pernsing  and 
amending  narr  $2."    "  Notice  to  plead  and  service  of  do.,  JOTS." 
**  Notice  of  order  for  bill  of  particulars  to  show  cause  and  proof  of  ser- 
vice JOTS."    "  Attendance  before  judge  to  procure  same  |l."    "At- 
tendance before  judge  on  return  of  order  $1."    *^  Attendance  before 
judge  to  procure  absolute  order  for  bill  of  particulars  $1."    "Proof  of 
service  of  notice  of  inquest  forjudge,  defendant  and  clerk  f  !.*'   "Notice  of 
motion  to  refer  and  proof  of  service  JOTS."    "  Attorney  and  counsel  fee 
on  motion  $3."    "Drawing  bill  of  particulars  and  two  copies  $2/' 
"  Notice  of  same  to  defendant's  attorneys  and  proof  of  service  $075," 
"  Proof  of  service  of  notice  for  referee  and  for  defendant's  attorneys  $1." 
"Draft  of  subpoena  for  reference  and  two  copies  $1'50."    "Drawing 
brief  for  hearing   $3."    "  Counsel  perusing   and  amending  judgment 
record  $2."    "  Serving  bill  of  costs  with  notice  of  taxation  $0.50." 
"  Proof  of  service  of  do.,  $0*50."    "  Attorney  and  counsel  fee  opposing 
defendant's  motion  to  change  venue  $6."    "Drawing  bill  of  costs  for 
relaxation  and  copy  $  P50."    "Copy  costs  and  notice  of  retaxing  $075." 
"  Proof  of  service  of  do.,  $0*50."    "  Serving  bill  of  costs  with  notice  of 
retaxation  ^0*50."   "  Proof  of  disbursements  and  attendance  of  witnesses 
on  retaxation  $1."    "Witnesses  fees  as  per  affidavit  attending  26  days 
$13."    "Travel  of  witnesses  as  per  do.,  $f;0-32."    The  objections  made 
to  the  several  above  mentioned  items,  were  overruled,  and  the  items  al- 
lowed by  the  taxing  officer,  except  the  foUowmg,  which  were  stricken 
out  by  him,  to  wit:  "Attendance  before  judge  to  procure  order  for  bill  of 
particulars  or  show  cause  $1."    "Attendance  before  judge  to  procure 
an  absolute  order  for  bill  of  particulars  t  !•"    *^  Drawing  bill  of  particu- 
lars and  two  copies  $2."    "Drawing  brief  for  hearing  $3."    "Counsel 
perusing  and  amending  judgment  record  $2."     The  affidavit  of  the 
plaintiff  was  read  before  the  taxing  officer,  in  support  of  the  charges  for 
witnesses  fees,  travel  attendance  and  subpoenaing  witnesses  on  behalf  of 
the  plaintiff,  which  affidavit  read  as  follows.    (Title,  &c.)    "  John  M. 
Peck  the  plaintiff  in  the  above  cause  being  duly  sworn,  upon  his  oath 
says,  that  at  the  Rensselaer  circuit  in  1845,  this  cause  was  referred  to 
David  Buel,  jr.,  sole  referee,  and  the  same  was  brought  to  a  hearing  be- 
fore the  said  referee  on  the  ninth  day  of  September,  1845.    And  this 
deponent  further  says,  that  each  of  the  following  named  persons  were 
duly  subpoenaed  to  attend  said  hearing  as  witnesses  on  the  part  and  behalf 
of  this  deponent,  and  that  each  said  persons  attended  said  hearing  the 
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number  of  days,  reside  at  the  place  and  necessarily  traveled  the  number 
of  miles  set  opposite  their  respective  names  to  reach  the  city  of  Troy 
where  said  reference  was  held.    Hiram  Ferguson,  3  days,  Sandy  Creek, 
166  miles — ^Jabez  H.  Gilbert,  1  day,  Pulaski,  150  miles — ^John  Wood 
jr.,  3  days,  Pulaski,  150  miles — Ezekiel  Rand,  3  days,  city  of  Troy — 
Stephen  Rand,  3  days,  do. — ^David  Philips,  2  days,  Grafton,  17  miles-^ 
John  W.  Bates,  2  days,  city  of  Troy — Russell  Sage,  1  day,  do. — Sophia 
Pierson,  1  day,  do. — David  Peck,  1  day,  do, — Charles  Tubs,  1  day,  do. 
— Mr.  Moon,  two  days,  do.    And  this  deponent  further  says  that  Mrs. 
Ferguson,  the  wife  of  the  witness  Hiram  Ferguson  above  named,  was 
duly  subpoenaed  as  this  deponent  believes  as  a  witness  for  this  deponent, 
that  she  was  in  the  city  of  Troy  during  the  three  days  that  the  said  hear- 
ing was  going  on,  and  ready  to  be  called  on  whenever  she  should  be 
wanted  as  a  witness,  but  was  actually  present  at  the  hearing  but  one 
day,  and  that  the  last  named  witness  resides  at  Sandy  Creek,  in  the 
county  of  Oswego,  distance  fronx  the  city  of  Troy  166  miles.    And  this 
deponent  further  says  that  all  the  above  named  witnesses  were  necessary 
and  material  for  him  on  the  hearing  of  said  cause,  as  he  was  advised  by 
his  counsel  and  verily  believes,  and  further  deponent  saith  not.''  (Signed, 
&c.)    Jabez  H.  Gilbert's  affidavit  was  produced  on  the  part  of  the  de- 
fendant before  the  taxing  officer,  which  stated  in  substance,  that  he  was 
sworn  on  the  hearing  of  the  cause,  as  a  witness,  he  resided  at  Richland^ 
Oswego  county,  about  160  miles  from  Troy,  he  was  not  subpoenaed  in 
the  county  of  Oswego,  but  at  the  city  of  Troy  on  the  11th  September, 
1845;  he  did  not  travel  from  his  residence  to  the  city  of  Troy  for  the 
purpose  of  attending  the  hearing  as  a  witness,  or  for  any  other  purpose 
than  his  own  private  business,  and  was  in  the  city  of  Troy  on  his  own 
business  at  the  time  of  the  hearing,  and  was  then  subpoenaed  by  the 
plaintiff;  he  was  not  paid  at  any  time  any  travel  fees  as  a  witness,  nor 
was  there  any  ever  offered  to  him,  he  believed  he  was  paid  for  one  or 
t^ro  days'  attendance.     John  Wood  jr.'s  affidavit  was  not  produced 
before  the  taxing  officer,  but  was  read  as  explanatory  on  the  motion  for 
retaxation,  by  defendant's  counsel,  which  stated  in  substance,  that  he 
attended  the  hearing  of  the  cause  as  a  witness  for  the  defendant,  resided 
in  Richland,  he  was  never  subpoenaed  by  plaintiff  or  on  his  behalf,  as  a 
iTi^itness,  he  did  not  travel  or  attend  as  a  witness  for  plaintiff,  but  for 
defendant,  he  was  never  paid  any  travel  fees,  or  fees  for  attendance  by^ 
plaintiff,  nor  was  any  such  fees  ever  offered  to  him,  he  was  never  request- 
ed  by  any  person  to  attend  as  a  witness  for  plaintiff,  he  was  never  pro- 
mised  any  fees  fot  travel  or  attendance  as  witness  for  plaintiff.    John 
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Raymond,  Esq.,  the  counsel  who  opposed  the  taxation  slated  in  his 
affidavit  (hat  he  objected  to  all  the  items,  first  above  enumerated,  and 
presented  to  the  taxing  officer  the  affidavit  of  Jabez  H.  Gilbert  on  the 
retaxation,  and  objected  to  the  traveling  fees  charged  for  him  as  a  wit- 
ness, also  objected  to  other  witnesses'  fees  charged  in  the  bill. 

On  the  part  of  {be  plaintiff,  it  appeared  from  the  affidavit  of  the 
plaintiff,  that  some  time  in  the  summer  of  1845,  and  one  or  two  months 
before  the  hearing,  Jabez  H.Gilbert  was  at  the  city  of  Troy,  at  the 
residence  of  plaintiff  on  business,  plaintiff  had  been  long  acquainted 
with  him,  and  they  had  been  on  intimate  terms  for  some  ten  years  pre- 
vious; plaintiff  spoke  to  him  in  relation  to  this  suit,  and  stated  to  him, 
that  when  the  hearing  took  place,  plaintiff  should  want  him  as  a  wit- 
ness, and  asked  him  if  he  would  not  attend  without  obliging  plaintiff  to 
go  or  send  to  Oswego  county  for  him.     Gilbert  informed  him  he  would, 
if  plaintiff  would  give  him  a  short  notice  of  the  time  when  the  bearing 
took  place  ;  soon  after  the  cause  was  noticed,  plaintiff  sent  word  to 
Gilbert  by  Hiram  Ferguson,  who  resided  near  him,  of  the  time  and  place 
of  hearing,  and  desired  his  attendance  as  a  witness.     Plaintiff  was  in- 
formed that  Gilbert  received  such  notice;  when  Gilbert  arrived  atTroj, 
a  day  or  two  after  the  hearing  had  commenced,  plaintiff  served  him 
with  a  subpoena,  but  did  not  pay  him  any  fees  at  the  time,  because 
Gilbert  said  he  did  not  want  plaintiff  to  do  so  ;  plaintiff  and  Gilbert 
had  a  running  account  with  each  other,  and  plaintiff  expected  that 
when  they  had  a  settlement,  his  account  for  attending  as  a  witness 
would  be  presented  and  paid  by  plaintiff;  Gilbert's  evidence  given  on 
the  hearing  was  material  for  plaintiff.    At  about  the  time  the  cause 
was  noticed  for  hearing,  plaintiff's  counsel  informed  plaintiff  that  John 
Wood  jr.,  would  be  a  material  witness  for  him,  and  a  subpoena  was 
made  out  for  him;  shortly  afterwards,  plaintiff  learned  that  the  witness 
would  be  present  on  the  hearing,  and  he  delayed  sending  the  subpoena 
for  him.    On  the  morning  of  the  9th  September,  before  the  hearing 
commenced,  plaintiff  served  the  subpoena  on  Wood  jr.,  at  Troy,  and 
gave  him  fifty  cents,  which  Wood  accepted  as  sufficient ;  a  material 
fact  which  was  expected  to  be  proved  by  plaintiff,  by  the  witness  Wooil, 
was  proveil  by  another  witness,  and  Wood  was  not  called  by  plaintiff 
as  a  witness. 

Job  Pierson,  one  of  the  attorneys  and  counsel  for  plaintiff,  stated  in 
his  affidavit  that  the  declaration  was  special.  An  order  was  obtained 
for  defendant's  attorneys  to  deliver  a  bill  of  particulars,  proof  of  service 
of  such  order  was  made  before  the  offioeri  and  absolute  order  obtained 
^nd  served  with  notice  thereof 
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Defendant's  attorney  served  papers  for  motion  to  change  venue,  vrfaich 
was  opposed  by  plaintiff's  counsel  and  the  motion  denied.  The  cause 
was  noticed  for  trial  at  the  Rensselaer  circuit  in  April  1845,  and  plaint- 
iff's counsel  made  an  affidavit  for  a  reference,  which  was  not  served  by 
reason  of  the  agreement  made  between  plaintiif 's  and  defendant's  coun- 
sel to  refer  the  cause  to  a  sole  referee.  Levi  Smith,  a  ckrkof  plaintiff 's 
attorney,  in  his  affidavit  stated,  that  on  the  retaxation,  the  items  of  at-* 
tomeys  fees  and  which  were  objected  to  by  defendant's  counsel,  amounted 
to  $32;  the  bill  presented  for  retaxation  by  plaintiff's  attorney,  one 
third  of  the  $32  had  been  deducted;  and  that  of  the  items  objected  to  only 
$2*34  had  been  presented  for  taxation.  The  taxing  officer  deducted 
from  the  items  objected  to  $9*60,  but  the  officer  should  not  have  deducted 
of  the  items  he  intended  to  deduct  only  two  thirds  thereof,  as  one  third 
had  been  deducted  by  plaintiff's  attorney.  The  taxing  officer  deducted 
by  inadvertence  $3*16  more  than  he  intended.  After  the  bill  of  costs 
was  first  taxed,  which  was  on  the  13th  of  March  last,  and  before  it  was 
retaxed,  disbursements  ibr  postage  had  accrued,  which  were  not  contained 
in  the  original  bill,  apd  the  bill  retaxed  varied  in  that  and  other  respects 
from  the  first  bill,  and  proof  of  such  disbursements  and  proof  of  the  attend- 
ance of  witnesses  were  made  on  the  retaxation  of  the  bill.  A  certificate 
of  counsel  was  produced  before  the  taxing  officer,  that  the  declaration 
was  special.  The  only  objection  made  by  defendant's  counsel  to  the 
charge  of  witnesses'  fees  or  the  travel  fees,  was  that  of  the  travel  of  the 
witness  Jabez  H.  Gilbert,  and  the  attendance  of  the  witness  Mrs.. 
Ferguson,  one  or  two  days. 

A.  Z.  McCarty,  Defls  Counsel.    McCarty  &.  Watson,  Defls  AUjis^ . 

Job  Pierson,.  Plffs  CounseL  S^  D.  Pierson,  Plffs  ^tty. 

Bronson,  Chief  Justice,  struck  out, 
Proof  of  service  of  rule  ta  plead,        -        -        .        •        .         |[0'50 

do    do    final  order  for  bill  of  particulars,        ...  '50 
I>Totice  of  motion  to  refer  at  circuit  and  proof  of  service  (not  done),    *76 
Attorney  and  counsel  fee  on  motion  to  refer  at  circuity  not  charge- 
able (5  Hill  556,) 300 

Proof  of  service  of  bill  of  particulars,    -----        -50 

do        do    notice  of  hearing  for  referee  and  party  4s  and  4s,       1*00 
Two  copies  subpoena,  --------        -50 

Proof  of  service  of  costs  for  taxation,    -----  -50 

Copy  costs,  charged  before,  or  twice,        -        -        -        *        -     -SO 

Carried  forward, %T1& 
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Brought  forward^        -----...    J7«76 

Proof  of  service  of        do,      -----       -  '50 

Travel  fee  of  Gilbert  (6  Wend.  548.) Vm 


120-25 
Deduct  for  mistake  of  taxing  officer  against  t\e  plaintiff,       •       3*16 


$17*09 
The  affidavit  as  to  the  other  withesses  was  insufficient,  but  the  question 

was  not  raised  before  the  taxing  officer,  which  the  defendant  maices  here. 
Orderedy  That  $17-09  be  deducted  from  the  bill  of  costs  as  taxed  on 

the  13th  of  June  last,  and  be  allowed  to  the  defendant  on  the  judgment 

and  execution. 


John  Tatlor  et  al.  vs.  Philemon  H«  Frost  and  James  S.  Dickebsox. 

A  new  trial  may  be  granted  on  the  ground  of  tMi^irtM,  where  the  plaintiff  is  Don-nited^ 
not  npon  the  principal  question  involved  in  the  controversy,  but  for  the  &ilarc  to 
establish  a  snbordinate  fact,  about  the  existence  of  which  there  is  oo  doabt ;  ^ 
plaintiff  having  exercised  due  diligence  in  preparing  the  cause  for  trial,  and  hid  reasoo 
to  believe  that  the  evidence  which  he  could  produce  would  fully  establish  tucksulxv- 
dinate  fact,  but  which  unexpectedly  failed  him  on  the  trial. 

Although  new  trials  are  not  often  granted  upon  the  ground  otturpriu^  yet  there  mtjte 
cases  which  call  for  relief  in  that  form. 

Such  motions  are  proper  to  be  heard  at  special  terms.  * 

Motion  hy  plaintiff's  for  a  new  trial,  on  the  ground  q/'«£»ym<.— This 
suit  was  instituted  for  the  recovery  of  the  damages  to  the  plaintiSb,bj 
reason  of  an  attachment  as  against  non-resident  debtors,  claimed  by  them 
to  have  been  issued  illegally  by  the  defendants  Frost  and  Dickerson,  and 
levied  upon  plaintiffs'  goods  ;  subsequently  Grosvenor  &  Starr,  (vho 
"were  also  originally   sued   with  Frost   &  Dickerson,)   filed  a  claim 
under  the  attachment.    The  declaration  contained  three  counts.    Isl. 
Trespass  on   the  case,  that  plaintiffs   were  entitled   to   possession  of 
divers  goods   and   chattels  of  great  value,  to  wit,  $20,000  ;  vbicli 
goods  and  chattels   in  the  ware  house  of  Russell   &   Hawes  in  the 
city  of  Buffalo,  Erie  county,  said   defendants   to  wit,  on  March  1st, 
1841,  wrongfully  and   unjustly  seized   and   converted    and  absolutely 
disposed  of  to  their  own  use.      2d.   Trespass  on  the    case  same  as 
first  count  in  all  particulars,  except   alleged   plaintiffs  were  "owners 
and  proprietors"  of  the  goods  and  chattels.    3d.  Trover,  that  plaiot- 
iffs  possessed  as  of  their  own  property,  certain  goods  and  chattels  to  ^\U 
(specifying  them,)  of  the  value  of  (20,000;  on  March  1st,  1841,  casual)/ 
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lost  the  same,  and  the  same  came  into  defendants'  hands  and  possession 
by  finding.  Yet,  &c.  hath  not(&c.)  delivered  the  samej  but  afterwards, 
to  wit|  on  March  1st,  1841,  converted  same  to  their  own  use^  &c.  De- 
fendants Frost  &  Dickerson  pleaded  general  issue,  and  nolle  prosequi  was 
entered  against  Defendants  Grosvenor  &  Starr.  The  trial  of  the  issue 
thus  joined  was  had  on  the  iSth  and  19th  days  of  June,  1846,  at  the 
Erie  circuit,  before  Hon.  N.  Dayton,  circuit  judge.  The  plaintiffs  ap- 
peared by  Le  Grand  and  George  L.  Marvin,  their  counsel;  and  defendants 
Frost  &  Dickerson  appeared  by  George  P.  Barker  and  Seth  E.  Sill,  their 
counsel,  on  which  trial  was  had  and  testified  as  follows  :  Dyer  Tilling'^ 
hast  testified  he  was  Supreme  Court  commissioner  during  A.  D.  1838,  in 
the  city  of  Buffalo  :  he  knew  not  personally  either  party  to  this  suit.  (A 
petition  and  four  affidavits  were  shown  witness,  in  the  words  and  figures 
as  follows  : ) 

**  Messrs.  Taylor,  Moore  &  McGriff, 

To  Frost  &  Dickerson,  Dr. 

To  amount  of  note  dated  August  13th,  at  eight  months, 

due  13th  and  16th  April  1838,  ....  |540-50 
City  and  County  of  New-York,  ss  :  David  Stoutenburgh,  of  the  said 
city  and  county,  being  duly  affirmed,  doth  depose  and  say,  that  Messrs. 
Taylor,  Moore  &  McGriff  of  the  state  of  Indiana,  are  indebted  to  Messrs* 
Frost  &  Dickerson  of  the  city  of  New-York,  for  goods  sold  to  the  amount 
of  five  hundred  and  forty  dollars  and  fifty  cents,  as  charged  in  the  above 
bill;  for  which  the  said  Frost  &  Dickerson  hold  the  promissory  note  of 
the  said  Taylor,  Moore  &  McGriff,  dated  and  payable  as  mentioned  in 
said  bill.  That  said  note  is  at  present  not  in  their  immediate  possession, 
having  been  sent  to  Mr.  W.  H.  Lowerre  of  Pittsburgh,  for  the  purposes 
of  collection,  as  this  deponent  believes.  That  the  deponent  has  been, 
from  the  giving  of  said  note  to  the  present  time,  the  clerk  and  book- 
Iceeper  of  the  said  Frost  &  Dickerson;  and  that  no  part  of  said  note  has 
ever  been  paid,  to  his  knowledge  or  belief. 

(Signed)        D.  STOUTENBURGa 
Jlffirmed  before  me  this  24th  of  August  1838, 
H.  Hutchinson,  ComW  of  deeds. 

City  and  County  of  New-York,  ss  :  David  Stoutenburgh,  of  the  said 
city  and  county,  being  duly  affirmed,  doth  depose  and  say  that  the  persons 
composing  the  mercantile  firm  of  Taylor,  Moore  &  McGriff,  in  relation 
to  whose  account  with  Messrs.  Frost  &  Dickerson  this  deponent  lately 
made  an  affidavit  before  H.  Hutchinson,  commissioner  of  deeds,  are  un- 
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dersfood  and  reputed  to  be  residents  of  the  state  of  Indiana,  and  not  of 
the  state  of  New-York;  and  the  deponent  doth  verily  believe  theni  to  be 
residents  of  the  state  of  Indiana,  and  not  of  the  state  of  New-York. 

D.  STOUTENBURGR 
Affirmed  before  me  this  30th  of  August  1838, 
H.  Hutchinson,  ComW  of  deeds. 

To  Dyer  Tillinghast,  Esq.,  Supreme  Court  commissioner.  The  petition 
of  Philemon  H.  Frost  and  James  S.  Dickerson  of  the  city  of  New-York, 
respectfully  sheweth  that  your  petitioners  are  creditors  of  Taylor,  Moore 
&  M'Griff,  and  jointly  as  copartners  under  said  name  and  style,  and  have 
a  demand  against  them  all  personally,  arising  upon  contract  within  this 
state,  amounting  to  one  hundred  dollars  and  upwards;  and  that  the  said 
Taylor,  Moore  &  McGriff,  whose  given  names  your  petitioners  does  not 
know,  except  that  said  Taylor's  name  is  John  Taylor,  are  indebted  to 
your  petitioners  in  the  sum  of  five  hundred  and  fifty-four  dollars  and 
sixty-eight  cents,  over  and  above  all  discounts,  as  appears  by  the  affidavit 
of  your  petitioners  hereto  annexed ;  and  that  the  said  John  Taylor,  Moore 
and  McGriff  are  not,  nor  are  either  of  them,  residents  of  this  state,  but 
reside  at  Lafayette  in  the  state  of  Indiana,  or  elsewhere  out  of  the  state 
of  New-York,  as  will  also  appear  by  the  affidavit  of  David  Stoutenburgh, 
and  hereunto  annexed.  Your  petitioners  therefore  pray  that  your  Honor 
will,  in  pursuance  of  the  statute  in  such  case  made  and  provided,  issue 
your  warrant  to  the  sheriff  of  the  county  of  Erie,  thereby  commanding 
him  to  attach  and  safely  keep  all  the  estate  real  and  personal  of  the  said 
Taylor,  Moore  &  MrGrifT,  within  his  county,  except  such  articles  as  are 
by  law  exempt  from  execution,  with  all  books  of  accounts,  vouchers  and 
papers  relating  thereto.  Petitioner  further  says  their  copartnership  name 
and  style  is  Frost  &  Dickerson.  And  your  petitioner  will  ever  pray, 
&c.  FROST  &  DICKERSON, 

By  S.  G.  Haven  their  attorney. 

State  of  New-York,  county  of  Erie,  ss:  Solomon  G.  Haven  being  duly 
sworn,  doth  depose  and  say  that  he  is  the  attorney  of  Frost  &  Dickerson, 
the  petitioners  above  named;  that  said  Frost  &  Dickerson  have  a  demand 
against  Taylor,  Moore  &  McGriff,  personally  arising  on  contract  withia 
this  state,  amounting  to  one  hundred  dollars  and  upwards;  and  that  the 
said  Taylor,  Moore  and  McGriff  are  indebted  to  said  Frost  &  Dickerson 
in  the  sum  of  five  hundred  and  fifty-four  dollars  and  sixty-eight  cents,  over 
and  above  all  discounts.    And  this  deponent  further  says  that  the  said 
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Taylor,  Moore  &  McGriff  are  not  nor  are  either  of  them  residents  of  this 
state,  but  reside  at  Lafayette,  in  Indiana,  or  elsewhere  out  of  the  state  of 
New  York,  as  deponent  has  been  informed  and  verily  believes  to  be  true. 

S.  G.  HAVEN. 
Subscribed  and  sworn  before  me  this  3d  day  of  September,  1838." 

N.  K.  HALL,  Corner  of  Deeds  of  Erie  county. 
State  of  New  York,  county  of  Erie,  ss.  Alexander  Mackenzie  Ross 
of  Buffalo,  being  duly  sworn  doth  depose  and  say,  that  Taylor,  Moore  & 
McGriff,  the  debtors  in  the  annexed  petition  of  Frost  Sl  Dickerson  named, 
reside  at  Lafayette,  in  Indiana,  or  elsewhere  out  of  the  state  of  New  York 
as  this  deponent  is  informed  and  verily  believes  to  be  true. 

A.  MACKENZIE  ROSS. 
Subscribed  and  sworn  before  me. this  3d  day  of  September,  1838. 

N.  K.  HALL,  Corner  of  deeds  for  Erie  county. 

These  affidavits  and  petition  were  presented  tome  as  such  commission- 
er, on  September  3d,  1838,  and  on  them  the  same  day  I  issued  a  warrant, 
also  an  order  of  publication,  in  the  words  and  figures  as  follows  : 

''By  order  of  Dyer  Tillinghast,  Esq.,  Supreme  Court  commissioner, 
&c. ;  to  the  sheriff  of  the  county  of  Erie,  greeting:  whereas  Philemon  H. 
Frost  and  James  S.  Dickerson  have  this  day  made  application  in  writing 
to  me  for  an  attachment  against  John  Taylor,  Moore  &  McGriflT,  the  first 
names  of  said  Moore  &  McGriff  not  being  known  to  said  applicants; 
which  said  Taylor,  Moore  &  McGriff  are  non-resident  debtors,  praying 
for  such  attachment,  and  setting  forth  that  the  said  Frost  &  Dickerson 
are  creditors  of  the  said  Taylor,  Moore  &  McGriff,  and  have  a  demand 
against  the  said  Taylor,  Moore  &  McGriff,  personally  arising  on  contract 
within  this  state,  amounting  to  one  hundred  dollars  and  upwards,  and  that 
the  said  Taylor,  Moore  &  McGriff  are  justly  indebted  to  the  said  Frost  & 
Dickerson  in  the  sum  of  five  hundred  and  fifty-four  dollars  and  sixty-eight 
cents,  over  and  above  all  discounts,  and  that  the  said  Taylor,  Moore  & 
McGriff  are  non-residents  of  this  state,  but  reside  at  Lafayette,  in  the  state 
of  Indiana,  or  elsewhere  out  of  the  state  of  New  York;  which  said  ap- 
plication is  verified  by  the  affidavits  of  the  said  Frost  &  Dickerson^s 
attorney  Solomon  G.  Haven,  and  the  facts  and  circumstances  to  establish 
the  grounds  on  which  the  said  application  is  made  being  also  verified  by 
the  affidavits  of  David  Stoutenburgh  and  two  disinterested  witnesses,  and 
such  proof  being  made  to  my  satisfaction,  I  do  therefore,  by  virtue  of  the 
power  and  the  authority  to  me  given  in  and  by  the  statute  concerning 
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*^  attacbmeDts  against  absconding,  concealed,  and  non-resident  debtors/' 
command  you  the  said  sheriff  to  attach  and  safely  keep  all  the  estate  real 
and  personal  of  the  said  Taylor,  Moore  &  McGriff,  within  your  county, 
(except  such  articles  as  are  by  law  exempt  from  execution,)  with  all 
books  of  account,  vouchers,  and  papers  relating  thereto.  And  further, 
that  you  immediately  on  making  such  seizure,  with  the  assistance  of  two 
disinterested  freeholders,  make  a  just  and  true  inventory  of  all  the  pro- 
perty so  seized,  and  of  the  books,  vouchers,  and  papers  taken  in  your 
custody,  stating  therein  the  estimated  value  of  the  several  articles  of 
personal  property,  and  enumerating  such  of  them  as  are  perishable;  which 
inventory  after  being  signed  by  you  the  said  sheriff,  and  the  said  apprai^ 
ers,  shall  within  ten  days  after  such  seizure  be  by  you  returned  to  me  at 
xny  office  in  Buffalo,  in  the  said  county,  and  hereof  fail  not.  Given  under 
my  hand  and  seal  at  Buffalo,  this  third  day  of  September,  1838. 

D.  TILLINGHAST, 
Supreme  Court  Commissioner^    [L  S.] 

liet  notice  be  published  in  the  state  paper,  and  in  a  newspaper  printed 
in  the  city  of  New  York,  to  wit:  in  the  paper  called  the  New  York  Ainer- 
can,  and  in  a  newspaper  printed  in  the  county  of  Erie,  once  in  each 
week  for  nine  months,  that  an  attachment  has  issued  against  the  estate  of 
Taylor,  Moore  &  McGriff,  non-resident  debtors,  on  due  proof  made  to  me 
pursuant  to  the  directions  of  the  statute  concerning  "  attachment  against 
absconding,  concealed,  and  non-resident  debtors,"  and  that  the  same 
will  be  sold  for  the  payment  of  their  debts,  unless  they  appear  and  dis- 
charge such  attachment  according  to  law,  within  nine  months  from  the  first 
publication  of  the  said  notice,  and  that  the  payment  of  any  debts  due  to 
them  by  residents  of  this  state,  and  the  delivery  to  them,  or  for  their  use 
of  any  property  within  this  state  belonging  to  them,  and  the  transfer  of 
any  such  property  to  them,  as  forbidden  by  law  and  are  void.  Given 
under  my  hand  at  Buffalo  this  3d  day  of  September,  1838.    * 

D.  TILLINGHAST,  Supreme  Court  Commissioner:' 

The  hand  writing  of  the  two  affidavits  of  Stoutenburgh  I  do  not  know; 
the  hand  writing  in  the  petition  and  affidavit  signed  by  Haven,  and  in  the 
body  of  the  affidavit  of  Ross,  and  of  the  above  warrant  and  order,  are  the 
hand  writing  of  Solomon  G.  Haven;  I  think  I  delivered  the  warrant  to 
Haven,  but  do  not  distinctly  recollect  The  return  of  the  sheriff  to  that 
warrant,  and  the  inventory  and  appraisal  therewith  in  the  woids  and 
figures  as  follows: 

"  State  of  New  York,  Erie  county.    The  following  is  an  inventory  of 
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all  the  property  seized  and  taken  into  custody  of  the  undersigned  sheriff 
of  said  county,  by  virtue  of  a  warrant  or  attachment,  a  copy  of  which  this 
paper  and  said  inventory  is  annexed,.it  was  immediately  after  the  said 
seizure  by  the  undersigned  sheriff,  with  the  assistance  of  the  undersigned 
John  W.  Stewart  and  Stephen  V.  R.  Graves,  two  disinterested  free- 
holders. 

5  boxes  of  shoes,    -        .        .        •        .         $126*00 

2  half  chests  of  tea,    .....         48*00 
1  case  of  goods,     --....    25*00 

3  trunks  of  goods,      -        .        .        .        .       150*00 
1  dry  keg, 3-00 

12  bags  of  coffee,  .....       220*00 

1  bag  of  specie,  ......       7*oo 

2  boxes  of  goods,  .....       600*00 
1  box  of  starch,  -        -        -        -        .        -300 


11181-00 
All  of  which  we  appraise  and  value  at  the  sum  of  eleven  hundred  and 
eighty^ne  dollars.  CHARLES  P.  PERSONS,  Sheriffs 

by  L.  BROWN,  Under  Sheriff. 

J.  W.  STEWART,  la        .       „ 
Filed  Oct.  6th,  1838.  S.  V.  R.  GRAVES,  \  -^^^w^^** 

was  the  return  of  the  sheriff,  and  by  the  under  sheriff  therein  named,  and 

filed  by  me  October  6th,  1838.    The  petition  and  affidavit  in  the  words 

and  figures  as  follows  : 

"  In  the  matter  of  Taylor,  Moore  I  Petition  to  be  deemed  an  at- 
&  McGriff,  non-resident  debtors.     \  taching  creditor. 

City  and  county  of  New  York,  ss.  Seth  Grosvenor  of  the  said  city, 
and  one  of  the  firm  of  Seth  Grosvenor  &  Co.  of  said  city,  being  duly 
sworn  says,  that  Taylor,  Moore  &  McGriff  above  named,  who  are  resi- 
dents of  the  state  of  Indiana,  are  justly  indebted  unto  him,  the  said  Seth 
Grosvenor  and  Henry  B.  Starr,  partners  of  the  firm  of  Seth  Grosvenor  & 
Co.,  in  the  sum  of  six  hundred  and  fifty-five  dollars  and  eight  cents,  ove/ 
and  due  on  the  18th  day  of  August  last,  past  all  discounts;  which  sum 
IS  now  due,  and  arose  upon  a  contract  made  in  the  said  city  and  state  of 
New  York.  S.  GROSVENOR. 

Subscribed  and  sworn  this  21st  day  of  September,  1838,  before  me. 

WM.  H.  ilAXWELL,  CcwiV.  of  deeds. 

To  Dyer  Tillinghast,  Esq.,  Supreme  Court  commissioner  in  the  county 
of  Erie,  and  state  of  New  York.    The  petition  of  Seth  Grosvenor  and 
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Henry  B.  Starr,  merchants  of  the  city  of  New  York,  humbly  showelh,  that 
whereas  a  warrant  of  attachment  has  lately  been  issued  by  you  against 
the  real  and  personal  property  of  Taylor,  Moore  and  McGriif  of  the  state 
of  Indiana,  non-resident  debtors;  and  whereas  the  said  debtors  are  justly 
indebted  unto  your  petitioners  in  the  sum  of  money  specified  in  the  ai- 
davit  hereunto  annexed.  Your  petitioners  therefore  pray  that  they  may 
be  deemed  attaching  creditors.     Dated  21st  day  of  September,  1838. 

S.  GROSVENOR, 
S.  G.  Haven,  JUamey.  HENRY  B.  STARR." 

were  presented  to  and  filed  by  me  September  25th,  1838.  No  other 
proceedings  in  said  attachment  against  John  Taylor,  Moore  k  McGriff, 
were  ever  had  before  me.  No  trustees  were  ever  appointed  by  me.  No 
report  of  any  kind  was  ever  made  in  said  attachments  I  was  such  com- 
missioner till  in  May,  1840. 

Lorenzo  Brown  testified  :  I  was  under  sheriff  of  Charles  P.  Persons, 
sheriff  of  Erie  county  during  1838;  do  not  know  either  of  the  parties  to 
this  suit;  the  above  warrant  of  attachment  I  received  Sept.  3d,  1838, 
and  made  return  with  the  inventory;  I  found  the  goods  mentioned  in  the 
inventory  in  Russell  and  Hawes'  warehouse  on  Buffalo  Creek,  io  BoSalo 
city;  I  do  not  recollect  from  whom  I  received  the  warrant;  it  was  handed 
to  me  as  an  officer  to  execute;  I  attached  goods  as  the  goods  of  Taylor, 
Moore  &  McGriff ;  Stewart  and  Graves,  then  deputy  sherifl&  of  the  said 
sheriff,  were  the  appraisers,  and  they  subscribed  the  inventory;  no  one 
to  my  knowledge  called  upon  me  to  settle  that  attachment. 

cross-examined.  I  can  not  tell  who  gave  me  the  warrant;  I  think 
some  one  handed  it  to  me ;  I  never  knew  an  attachment  left  without 
directions  where  to  find  the  goods. 

John  W.  Stevsart  testified:  During  1838  I  was  deputy  sheriff  of  Chas. 
P.  Persons,  then  sheriff  of  Erie  county;  I  recollect  of  goods  being  seized 
on  attachment  as  against  non-resident  debtors  that  year,  in  Russell  & 
Hawes'  warehouse,  by  then  under  sheriff  Brown,  also  by  me  at  same 
'time  and  place  on  other  attachments.  My  name  on  the  above  inventory 
and  appraisal  is  my  signature;  I  think  we  did  not  open  the  boxes;  I  had 
at  same  time  an  attachment  against  one  Winton;  the  two  attachments  I 
had  were  paid;  I  received  the  pay  from  Russell  &  Hawes;  Frederick G. 
Stanley,  an  attorney,  then  of  Buffalo,  now  dead,  had  charge  of  those  two 
attachments;  I  do  not  recollect  the  marks  on  the  boxes,  &c.,  above  men- 
tioned. 

James  Ji.  Shenoood  testified  :  I  had  a  subpoena  against  David  A* 


1846.]  Special  Term  Reports.  221 

Eddy  to  serve  on  him — did  not  find  him.    I  ascertained  he  was  in  the 
state  of  Ohio. 

Cross-examined  I  am  not  a  clerk  in  Mr.  Marvin's  office;  do  writing 
there  occasionally.  To  serve  subpcena  I  went  not  out'of  this  city  only  to 
Mr.  Hawes's;  I  went  on  Saturday  and  again  on  Monday  last  to  Mr. 
Hawes's  store,  also  to  Mr.  Stewart's. 

Samuel  Hawes  testified:  During  1838  I  was  one  of  the  firm  of  Russell 
&  Hawes,  engaged  in  transportation  on  the  Erie  canal.  I  do  not  recollect 
of  any  goods  being  attached  in  fore  part  of  September,  1838,  at  our  ware- 
house. Mr.  Russell  attended  to  our  transportation  business;  Mr.  Russell 
died  a  year  or  two  ago;  David  A.  Eddy  was  in  1838  one  of  our  clerks; 
he  is  in  Ohio  I  suppose;  about  a  week  since  I  received  a  letter  from  him, 
in  his  hand  writing,  post  marked  in  Ohio;  he  was  engaged  an  business 
with  me,  and  slept  in  my  store  when  home. 

Cross-examined.  I  last  saw  Eddy  at  my  store  in  Main  street  in  this 
city,  know  his  hand  writing,  and  believe  the  letter  dated  and  post  marked 
in  Ohio,  his  hand  writing.  His  business  in  the  summer  for  several  years 
has  been  in  Ohio. 

Seth  Grosvenor  testified:  I  reside  in 'New  York  city;  am  acquainted 
with  defendants;  the  firm  of  Frost  &  Dickerson  in  the  city  of  New  York 
consisted  of  Philemon  H.  Frost  &  Dickerson,  I  do  not  recollect  Dicker- 
son's  given  name. 

Cross  examined.  I  was  originally  one  of  the  defendants  in  this  cause. 
There  was  not  a  dollar  of  indebtedness  of  the  plaintiffs  to  me  or  ib}'  part- 
ner Starr  at  the  time  of  entering  the  nolle  prosequi  in  this  suit*  It  was  a 
condition  of  our  settling  with  the  plaintiffs,  that  the  suit  should  be  dis- 
charged. 

Re-direct.  I  had  no  personal  communication  with  plaintiffs  or  either 
of  them  oral  or  written  since  this  suit  was  instituted.  Just  before  the  en- 
tering of  the  noUe  prosequi^  myself  and  partner  signed  an  agreement  we 
would  not  plead  the  statute  of  limitations  in  any  future  suit  against  us 
for  the  same  cause  of  action,  if  commenced  within  some  specified  time.    * 

Re'-cross-examined.  In  settling  our  claim  against  plaintiff,  I  commu- 
nicated only  with  my  attorney;  I  received  securities  for  our  claiih  on 
plaintiffs;  I  wrote  a  second  time  to  my  attorney  to  take  the  securities  of 
the  plaintiffs,  whether  they  discontinued  this  suit  or  not,  and  before  the 
claim  was  settled,  and  do  not  know  in  fact  the  condition  of  the  settle- 
ment 

Thomas  M.  Foote  testified:  During  1838  I  was  one  of  the  publishers 
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of  the  Commercial  Advertiser,  a  daily  newspaper  then  published  in  the  citj 
of  Buffalo.  In  our  Commercial  Advertiser  of  September  3, 1838,  was 
that  day  published  and  circulated  a  notice  of  attachment,  ia  iKrordsand 
figures  as  follows: 

''  By  order  of  Dyer  Tillinghast,  Esq.,  Supreme  Court  commissioner  for 
Erie  county.  Notice  is  hereby  given,  pursuant  to  the  provisions  of  the 
statute  authorizing  attachments  against  absconding,  concealed,  or  non- 
residing  debtors,  that  an  attachment  has  issued  against  the  estate  of  Tay- 
lor, Moore  &  Mc(yriff,  who  are  not  inhabitants  of  this  state,  but  are  non- 
resident debtors,  residing  in  the  state  of  Indiana,  and  that  the  same  will 
be  sold  for  the  payment  of  their  debts,  unless  they  appear  and  discharge 
such  attachment  according  to  law,  within  nine  months  from  the  first  pub- 
lication of  this  notice;  and  that  the  payment  of  any  debts,  and  the  deliv- 
ery of  any  property  belonging  to  such  debtors  to  them  or  to  their  use,  and 
the  transfer  of  any  property  by  them  for  any  purpose,  whatever,  are  for- 
bidden by  law  and  are  void.    Dated  the  3d  day  of  September,  1838. 

S.  G.  HAVEN, 
Attorney  for  Attacking  Creditors.^^ 

Our  newspaper  was  then  taken  by  Russell  &  Hawes,  I  think. 

JVathan  K.  Hall  testified:  During  1838  was  an  attorney  and  counselor 
in  this  court,  of  the  firm  of  Fillmore,  Hall  &  Haven;  Fillmore  was  absent 
in  September,  1838;  Haven  did  the  general  correspondence,  attended 
generally  to  the  law  business,  and  I  to  the  chancery  business;  I  do  not 
recollect  to  have  written  defendants;  I  may  have  written  to  Orosvenor& 
Starr  touching  their  claim.  Their  petition  and  affidavits  in  the  attach- 
ment are  in  my  hand  writing;  the  defendants'  papers  on  the  attachment 
I  have  no  recollection  to  have  seen — I  must  have  signed  my  name  and 
taken  the  oaths  to  the  same  as  commissioner  of  deeds;  I  was  coftimissioner 
of  deeds  for  Erie  county  that  year. 

Jason  Sexton  testified:  During  1838  I  was  in  the  grocery  business  and 
was  acquainted  with  weights  of  bags  of  coffee  that  year.  There  are  Ta- 
rious  classes  as  to  size  of  bags  of  coffee;  the  larger  class  never  varies 
morethan  from  150  pounds  to  165  pounds,  usually  about  160  pounds. 

Solomon  G.  Haven  testified:  During  1838  I  was  an  attorney  and  coun- 
selor in  this  court,  of  the  firm  of  Fillmore,  Hall  &  Haven.  The  writing 
in  the  filling  up  of  the  petition  of  defendants,  and  in  the  two  affidavits 
signed  by  me  and  Ross,  also  in  the  filling  up  of  the  warrant  of  attachment 
and  in  the  order  of  publication,  are  in  my  hand  writing,  and  the  subscrip- 
*  tion  of  defendant's  name  by  me  as  attorney  to  the  petition,  and  of  my 


1646.]  Special  Term  Reports.  223 

name  to  the  affidavit  by  me,  are  in  my  hand  writing.  The  two  affidavits 
signed  David  Stoutenburgh  were  received  by  Fillmore,  Hall  &  Haven 
through  the  mail.  I  can  only  say  I  have  no  recollection  of  the  papers; 
I  think  it  probable  I  did  whatever  was  done  with  the  papers;  the  law 
business  of  the  firm  of  Fillmore,  Hall  &  Haven,  was  then  done  usually 
in  my  name  as  attorney.  Hall  of  that  firm  was  then  commissioner  of 
deeds,  and  took  the  affidavit  to  which  his  name  appears  as  commissioner; 
I  am  not  acquainted  with  either  of  the  parties  to  this  suit;  do  not  know 
that  I  ever  personally  saw  any  of  them  until  this  court;  I  was  introduced 
to  the  gentleman  now  sitting  by  Mr.  Barker  now  acting  as  defendant's 
counsel,  as  Mr.  Frost  one  of  the  defendants.  I  acted  for  the  firm  of  Fill- 
more, Hall  &  Haven;  I  assumed  to  act  as  the  papers  slate;  I  can't  tell 
from  any  recollection  of  where  the  goods  were  when  attached;  am  not 
aware  I  ever  saw  them;  I  recollect  of  the  attachment  being  published  in 
the  Argus'  and  New  York  American. 

Question.    Who  was  or  were  your  client  or  clients  when  you  instituted 
the  attachment  proceedings  in  1838  ? 

Jlnswer.  I  assumed  to  act  as  attorney  of  defendants,  and  was  and  am 
myself  responsible  to  ^5,000  and  upwards,  and  am  individually  able  to 
pay  any  and  all  claims  that  can  be  legally  established  against  me;  I  acted 
under  and  in  pursuance  of  letters  received  by  our  firm,  and  which  as  well 
as  other  letters  touching  the  attachment  and  the  foundation  thereof,  I  have 
brought  in  compliance  with  the  plaintiffs'  subpoena  d^xces  tecumy  and 
hold  in  my  hand,  (witness  exhibits  a  parcel  of  papers  one  and  a  half  to 
three  inches  thick,)  and  which  I  will  produce  if  the  court  so  orders,  not 
without. 

Question.  By  whom  do  these  letter  under  which  you  assumed  to  act 
as  such  attorney  in  issuing  such  attachment,  purport  to  be  signed? 

Defendants  object  to  the  question;  judge  overrules  the  objection;  wit- 
ness answers.  We  have  quite  a  number  of  letters  from  defendants,  but 
I  have  no  letters  from  defendants  which  solely  retain  said  Fillmore,  Hall 
&  Haven.  Defendants  renew  their  objection  to  the  question,  Judge  de- 
cides that  witness  need  not  speak  in  regard  to  any  letter  or  communica- 
tion which  contains  other  than  a  mere  retainer.  Plaintiffs  excepted  to 
the  decision  of  the  judge;  plaintifl^  ask  the  witness  to  produce  to  the  cir- 
cuit judge  for  his  private  inspection,  the  letters  so  received  by  his  law  firm 
Fillmore,  Hall  &  Haven,  retaining  them  in  the  attachment  proceedings; 
and  the  judge  direct  the  witness  how  much  thereof  to  read.  Defendants 
object  to  the  question;  judge  decides  to  sustain  the  objection;  plaint ifils 
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except  to  the  decision.    Plaintiffs  ask  the  witness  to  produce  the  letters 
so  retaining  his  law  firm  to  institute  the  attachment  proceedings,  and  al- 
low no  part  thereof  to  be  seen,  except  the  signatures  thereto,  so  that  the 
same  may,  by  a  person  acquainted  with  defendants'  signature  be  proTeo, 
and  if  proven  to  be  the  defendants',  that  this  witness  communicate  odIj 
so  much  and  such  parts  thereof  as  retains  the  witness's  law  firm  to  insti- 
tute the  attachment?    Defenda&ts  object  to  each  and  every  part  of  the 
question ;  the  circuit  judge  decides  to  sustain  the  entire  of  said  objections; 
plaintifis  except  to  the  decison.    Plaintiffs  request  the  witness  of  the 
.  letters  to  his  firm  in  relation  to  the  attachment  proceedings  to  co?er  up 
with  some  opaque  substance,  or  to  obliterate  all  those  parts  containiog 
communications  other  than  retainer  and  discretions  as  to  the  same,  and 
then  to   produce  the  letters  to  prove  the  signatures  thereto,  and  if 
proved  to  be  the  defendants'  signatures,  to  read  the  same.    Defendants 
object  to  the  question  or  proposition,  and  each  and  every  part  thereof 
Judge  decides  to  sustain  the  objection;  plainti6&  except  to  this  decision. 
Witness  says,  I  wrote  to  defendants  in  September,  1838,  and  letters! 
hold  in  my  hand  were  received  in  reply.    I  did  not  I  think  write  to  de- 
fendants in  August,  1838,  but  I  did  in  September,  1838,  correspond  with 
them;  my  letters  to  defendants  were  superscribed  Frost  &  Dickerson, 
New  York  city,  and  the  letters  I  hold  purport  to  be  answers  to  tbeo. 
Witness  is  asked  to  read  over  the  memorandum  or  description  of  a  note  at 
the  top  or  beginning  of  one  of  the  affidavits  of  David  Stoutenburgh,  aodsajs 
Fillmore,  Hall  &  Haven  had  a  note  of  the  description  of  the  one  described 
in  Stoutenbui^h's  affidavit;  it  came  to  their  hands  after  the  attatchment 
was  issued  from  New  York  or  Pittsburgh,  don't  remember  which;  I  hare 
had  claims  sent  to  me  by  defendants,  other  than  the  one  about  which 
inquiry  is  made:  I  have  no  knowledge  nor  recollection  of  any  trustees 
being  appointed  in  the  attachment  proceedings. 

^.  Mackenzie  Ross  testified:  I  know  neither  of  the  parties  to  this  suit; 
I  signed  and  swore  to  the  affidavit  in  the  attachment  proceedings  pur- 
porting to  be  signed  by  me. 

Thomas  L  Jignew  testified:  I  reside  in  New  York  city.  In  '38  I  was  in 
the  employ  of  Townsend  &  Brothers  in  New  York  city.  During  '36  and 
'37  I  was  in  the  employ  of  Philemon  H.  Frost  &  James  S.  Dickerson, 
knew  both  of  them;  they  during  those  years,  and  in  1838,  and  for  several 
years  before  and  after  that  year,  constituted  the  firm  of  Frost  &  Dickecsoa 
The  correspondence  of  that  firm  was  done  chiefly  by  defendant  Frost;  I  left 
them  at  commencement  of  1838;  I  have  seen  them  write  and  know  their 
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hand  writing;  I  was  and  am  weU  acquainted  with  David  Stobtenboi^ h 
and  his  hand  writing,  and  have  seen  him  write;  he  was  during  1838,  and 
for  several  years  before,  and  after  that  year  the  book  keeper  and  general 
plenary  agent  of  defendants.  The  signatures  David  Stoutenburgli  to  the 
two  affidavits  above  referred  to,  are  I  believe  in  his  (David  Stouten** 
burgh's)  hand  writing.    A  letter  in  words  and  figures  as  follows: 

«JVw  Yorky  Jlprii  13,  1839. 

GiNT — We  have  instructed  our  lawyers  at  Buffalo  to  remit  to  you  Taylor, 

Moore  &  McOriff 's  note  for  five  hundred  and  forty  dollars  and  fifty  cents, 

due  April  13th  and  16th,  1838,  protest  and  postage  to  be  added  is  three 

dollars  and  seventy  five  cents;  we  attached  their  goods  at  Buffalo  last 

September  on  the  said  note;  the  marshall  let  them  remain  in  a  commission 

ware  house;  the  said  ware  house  with  the  goods  (attached),  of  Taylor, 

Moore  &  McOriff  was  all  consumed  by  fire  last  February,  (there  was  no 

insurance  on  them).    Our  object  in  having  the  note  sent  to  you  is,  for  the 

purpose  of  instituting  suit  if  you  think  it  advisable,  we  do  not  think  that 

they  can  raise  a  legal  oflset  in  consequence  of  the  loss  of  the  said  goods 

bj  fire  in  Buffalo.    If  you  think  they  can,  do  not  institute  suit;  it  is  some- 

'what  doubtful  whether  the  note  reaches  yon  ten  days  before  the  sitting  of 

your  county  court    We  however  conclude  that  it  will  make  no  difference, 

as  we  have  given  you  the  amount  of  said  note  when  due,  and  the  note  is 

payable  to  Frost  &  Dickerson;  their  names  are  Philemon  H.  Frost  and 

James  S.  Dickoson;  the  note  will  reach  you  beyond  all  doubt  by  the 

26th  or  S8th  inst  Respectfully  yours, 

FROST  &  DICKERSON. 
Messrs.  White  bu  Lockwood,  Lafayette,  Indiana.'' 
and  its  superscription  io  the  words  and  figures  as  follows. 

"  WHITE  &  LOCKWOOD.    "26." 
Jfew  York,  Jlpnl  13.  Lafayette^  Indiana." 

is  here  shown  witness  by  plaintiff,  and  he  says:  the  signature  to  that 
letter  is  in  the  hand  writing  of  defendant  Frost;  the  defendants  were  ac- 
tive men  in  their  business,  and  both  of  them  knew  what  was  going  on  in 
their  store.    The  last  above  letter  is  now  offered  in  evidence;  defendants 
object  to  the  same,  on  the  ground  that  White  &  Lockwood  were  of  the 
profession  of  attorneys,  and  that  it  was  directed  to  them  by  defendants 
as  their  attorneys,  and  defendants  produce  and  show  the  circuit  judge 
<what  they  claim  as  a  reply  thereto,  purporting  to  be  signed  ^  White  & 
Ix>clnrood,"  and  call 

Theodore  M.  Parmdu  who  testifies:  I  know  White,  formerly  a  mem* 

31 
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ber  of  the  House  of  Representatives,  and  Senator  in  Congress;  bare 
seen  him  write,  and  know  his  hand  writing;  the  signatures  ** White  & 
Lockwood''  to  the  last  letter,  is  in  his  hand  writing.  He  was  reputed  to 
be  a  lawyer  from  Indiana,  I  think  his  name  is  Albert. 

Cross-examined.  I  don't  know  of  White  being  a  merchant  in  Lafay- 
ette, Indiana;  I  never  knew  him  in  Indiana;  do  not  know  Lockwood; 
all  I  know  of  White  is  as  a  member  of  Congress  in  Washington,  District 
of  Columbia.    Defendants  call 

Lucius  F.  Tiffany  who  testifies:  I  was  at  Lafayette,  Indiana,  last  year, 
in  the  spring,  there  became  acquainted  with  Albert  White,  had  business 
with  him  as  a  lawyer,  and  he  was  reputed  to  be  a  lawyer.  He  was  act- 
ing as  a  lawyer  for  me;  I  there  saw  a  lawyer  by  the  name  of  Lockwood; 
he  was  the  lawyer  of  the  party  adverse  to  us  in  a  suit 

Cross-examined.  I  was  never  in  the  state  of  Indiana  but  once,  and  that 
in  the  spring  of  last  year,  and  had  no  knowledge  of  White  or  of  Lock- 
wood  prior  to  that  time;  said  W^hite  &  Lockwood  were  not  then  in  co- 
partnership. I  knew  not  of  any  mercantile  firm  in  Lafayette  by  the  name 
of  White  &  Lockwood,  and  do  not  know  but  there  might  have  been  such 
mercantile  firm  in  Lafayette.  The  letter  purporting  to  be  from  White  & 
Lockwood  to  defendants  in  reply,  is  denied  by  the  court  to  be  seen  by 
other  than  the  circuit  judge,  and  defendants  erase  further  proof  of  same. 
Plaintiffs  now  offer  to  read  the  said  letter  from  defendants  to  White  k, 
Lockwood.  Defendants  object  to  the  reading  of  the  same.  Judge  de- 
cides to  sustain  the  obji^ction.  Plaintiffs  except  to  this  decision.  Plaint- 
iffs offer  to  read  only  so  much  of  this  last  letter  as  indicates  defendants' 
direction  to  their  attorneys  in  Buffalo  to  forward  the  note.  Defendants 
object  to  read  ing  the  same.  Judge  decides  to  sustain  the  objection.  Plaint- 
iffs except  to  this  decision. . 

Plaintifis  now  produce  testimony  taken  on  commission,  andde  bene  esse^ 
to  prove  plaintiffs'  damages  by  reason  of  the  attachment.  Defendants 
object  to  reading  the  same,  for  the  reason  solely  that  defendants  have  not 
been  connected  with  the  attachment.  Plaintiffs  contend  for  sundry  reasons 
that  the  defendants  are  liable.  1st.  That  the  law  firm  of  Fillmore,  Hall 
&  Haven  in  the  name  of  one  of  that  firm  did  act  as  attorneys  for  defend- 
ants the  attaching  creditors  in  the  attachment,  and  the  said  law  firm  be- 
ing proven  responsible  for  any  claim  against  them,  the  defendants  are 
bound  by  the  acts  of  said  law  firm,  and  must  look  for  their  damages  to 
said  law  firm,  if  their  acts  were  unauthorized  by  defendants.  2<l.  That 
the  very  fact  of  Mr.  Frost  one  of  the  defendants  in  court,  and  on  this  trial 
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sitting  by  bis  counsel,  and  through  that  counsel  objecting  to  the.reading  of 
so  much  of  defendants'  letters  as  retains  Fillmore,  Hall  &  Haven  in  the 
attachment;  also  the  facts  of  the  affidavits  of  Stoutenburgh  used  in  the 
attachment,  being  received  by  Fillmore,  Hall  &  Haven  in  a  letter  from 
defendants  directing  the  attachment;  also  the  fact  Fillmore,  Hall  &  Ha- 
ven were  at  the  same  time  with  the  issuing  of  the  warrant  of  attachment 
in  correspondence  with  defendants  as  attorne}'8  for  them  in  other  matters, 
as  well  writing  as  receiving  letters;  also  the  fact  that  Stoutenburgh,  whose 
affidavits  were  so  received,  was  proven  to  be  at  that  time  book  keeper, 
and  clerk,  and  general  agent  for  defendants,  indicated  sufficient  to  go  to 
the  jury  upon  the  question  whether  Fillmore,  Hall   &  Haven  were  not 
attorneys  for  the  defendants,  attaching  creditors  in  attachment,  and  further 
that  attorneys  were  recognized  both  by  statute  and  this  court,  in  proceed- 
ings against  non-resident  debtors,  &c.,  and  that  defendants  could  not  deny 
the  relation  of  attorney  and  client,  but*must  take  their  remedy  against  the 
attorney  who  assumed  to  act,  if  he  acted  without  authority  or  improperly^ 
the  said  attorney  being  shown  to  be  abundantly  responsible,  and  it  not 
being  pretended  that  he  acted  through  collusion  with  plaintiffs,  and  then 
plaintiffs  offered  to  read  said  testimony  on  commission,  and  de  bene  esse,  to 
show  the  damages,  and  then  go  to  the  jury.    Defendants  again  objected  to 
proceedings  farther  in  the  trial  to  prove  damages  by  the  attachment,  inas- 
much as  defendants  were  not  liable  for  the  acts  of  Fillmore,  Hall  &  Haven, 
or  either  of  them,  as  attorneys  for  defendants  as  attaching  creditors  in  the 
attachment.   The  circuit  judge  decided  to  sustain  this  objection ;  plaintiffs 
excepted  to  this  decision;  plaintiffs  then  asked  to  withdraw  one  of  the  ju- 
rors, by  reason  of  the  decision  of  the  judge  having  decided  sufficient  was 
shown  to  make  probable  White  &  Lockwood  were  attorneys,  so  that  he 
ruled  out  the  above  letter  of  defendants  to  White  &  Lockwood,  and  fur- 
ther offered  to  show  by  affidavit,  1st.  That  there  was  no  address  about 
the  letter  indicating  White  &  Lockwood  were  attorneys,  or  other  than 
merchants,  prudent  correspondents  of  defendants  in  Lafayette,  Indiana. 
2d.  That  in  introducing  said  letter,  it  was  not  known,  intimated  to,  or 
suspected  by  said  plaintij^'  attorney  or  their  counsel,  that  said  Wliite  & 
LfOckwood  were  attorneys.    The  judge  remarked  he  would  grant  the 
application  to  withdraw  one  of  a  jury,  but  for  making  a  precedent  which 
might  hereafter  be  rendered  inconvenient;  and  the  circuit  judge  decided 
to  grant  a  non-suit,  to  which  decision  plaintiffs  excepted,  and  thereupon 
the  judge  granted  permission  to  make  a  case,  with  privilege  to  use  the 
same  also  as  a  bill  of  exceptions." 
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George  L.  Marvin,  attorney  for  plainlifia,  stated  in  his  affidavit  that  all 
the  tMimony  and  statements  of  proceedings  on  the  trial,  were  truly  and 
correctly  set  forth  above,  and  that  a  deposition  signed  and  sworn  to  by 
Solomon  G.  Haven,  (one  of  the  witnesses  sworn  on  the  trial,)  the  5th  day 
of  January,  1842,  (in  which  deposition  Haven  swore  he  was  attorney  for 
Frost  and  Dickerson  in  procuring  the  attachment  mentioned  in  the  fore- 
going testimony  of  Dyer  Tillinghast,  and  stated  substantially  the  same 
as  given  in  his  testimony  above,)  was  shown  to  Haven  on  the  trial,  and 
he  testified  that  the  deposition  was  made  by  him  as  it  purported  to  have 
been.  Marvin  stated  that  he  was  surprised  on  the  trial,  in  net  being  able 
to  bring  home  by  the  testimony  of  Haven  to  defendants  positive  know- 
ledge and  absolute  direction  of  the  attachment  proceedings,  and  also 
at  the  attempt  to  prove  Messrs.  White  &  Lockwood  (to  whom  the  letter 
above  copied  was  directed,)  were  attorneys. 

Le  Grand  Marvin,  law  partner  of  plaintiff's  attoniey,  and  counsel  for 
plaintifis,  stated  in  his  affidavit  that  he  prepared  the  cause  for  trial  at  the 
last  June  circuit  In  May  last  he  made  sundry  enquiries  of  David  Stout- 
enburgh,  of  New  York  city,  as  to  the  knowle<!ge  of  the  defendants  Frost 
&  Dickerson,  or  either  of  them,  of  the  attachment;  to  which  enquiries 
Stoutenburgh  refused  to  reply  at  that  time.  A  day  or  two  subquently, 
Marvin  again  repeated  his  enquiries  of  Stoutenburgh,  and  to  which  no  re- 
ply was  received,  but  a  refusal  to  converse  on  the  subject  Marvin  then 
informed  him  he  should  send  a  subpoena  for  him  to  attend  as  a  witness  at 
Buffalo,  which  he  did  on  the  5th  of  June,  but  Stoutenburgh  had  then  left 
for  Ohio.  Marvin  then  enquired  of  Haven,  by  what  authority  he  insti- 
tuted the  attachment  proceedings,  and  to  be  shown  the  same  if  in  writing. 
Haven  replied  he  had  abundance  of  authority,  signed  by  the  defendants^ 
as  he  supposed,  but  he  did  not  know  the  defendants'  hand  writing,  that 
h^  would  have  that  authority  present  at  the  circuit,  as  he  was  refjoin-d 
by  his  subpoena  duces  tecunif  and  there  would  be  no  doubt  of  the  aotfaority 
bteing  sufficient;  but  Haven  absolutely  refused  to  let  Marvin  see  the  paper 
or  writing  contaitiing  such  authority,  or  to  inform  him  in  what  foma  or 
character  such  authority  was.  On  the  10th  of  June,  1846,  Marvin  mtUt 
a  subpcsna  to  New  York 'to  have  it  served  on  some  person  that  knew  the 
hand  writing  of  both  defendants.  On  the  16th  of  June,  the  subpoena  was 
returned  with  proof  of  service  on  Thomas  I.  Agnew,  of  the  city  of  New 
York,  who  was  present  on  the  trial  as  a  witness.  The  original  letter  from 
the  defendants  Frost  and  Dickerson  to  White  8l  Lockwood,  had  no  indica. 
tion  of  White  k  Lockwood  being  attorneys,  nor  did  Marvin  suppose 
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or  either  of  them  to  be  attorneys,  but  believed  that  the  letter  wv  to  a  con- 
mercial  £rm  in  which  the  defendants  had  friendly  confidence,  it  being 
addressed  on  the  outside,  Messrs.  White  &  Lockwood.  Marvin  stated 
that  he  did  not  expect  the  letter  would  be  of  any  use  to  him  on  the  trial, 
until  June  10, 1846,  when  he  found  Stoutenburgh  was  not  subpoenaed  as  a 
witness,  as  he  had  relied  upon  the  testimony  of  Stoutenburgh  and  Haven 
to  bring  home  to  the  defendants  a  privity  with  and  direction  of  the  attach* 
ment,  as  well  before  as  after  the  attachment  proceedings  were  instituted 
Marvin  alleged  that  he  believed  from  information,  that  Stoutenburgh  had 
been  bribed,  or  otherwise  induced  by  the  defendant  Frost,  to  leave  this 
state,  just  at  the  time  he  had  been  told  by  Marvin  that  he  would  be  subv 
pcenaed;  that  Frost  had  a  store,  or  some  kind  of  interest  in  a  store,  in  or 
about  Norwalk,  Ohio,  and  that  probably  Stoutenburgh  had  been  sent  out 
there  by  Frost,  to  attend  to  his  (Frost's)  matters,  until  after  the  trial  of 
this  cause.  Stoutenburgh  was  formerly  for  a  number  of  years  in  the 
employ  as  book-keeper  of  the  defendants,  and  had  been  recently  started 
in  business  under  the  actual  patronage,  if  not  with  the  actual  credit  or 
capital  of  Frost,  and  was  a  relative  of  Frost.  The  defendants.  Frost  Jt 
Dickersoo,  appeared  to  the  declaration  in  this  cause  by  Solomon  0» 
Haven,  Esq.,  their  attorney.  Afterwards  B.  B.  Burt,  Esq.,  was  substi* 
tuted  in  the  place  of  Haven. 

On  the  part  of  the  defendants.  Frost  &  Dickerson,  it  was  denied  that 
the  defendant  Frost  had  any  store,  or  interest  in  any  store,  in  or  about 
Norwalk,  or  elsewhere  in  the  state  of  Ohio.  That  he  (Frost,)  did  not 
know  when  Stoutenburgh  left  New  York  to  go  to  Ohio,  he  did  not  send 
him  to  Ohio,  nor  did  he  go  there  at  his  request,  nor  did  he  send  him  there 
or  elsewhere  to  avoid  the  service  of  a  subpoena  in  this  suit.  Stoutenburgh 
attended  to  no  matters  for  him  while  he  was  so  absent,  that  Stoutenburgl^ 
was  not  started  or  continued  in  business  under  the  patronage  of  Frost,,  nor 
with  his  credit  or  ci4>ital,  nor  was  he  in  any  way  under  his  (Frost's)  con- 
trol Frost  stated  his  reasons  for  believing  that  plaintiffs'  attorney  and 
counsel  knew  that  White  &  Lockwood  were  attorneys,  and  that  they 
knew  the  letter  offered  in  evidence  addressed  to  '*  White  &  Lockwood/' 
was  a  communication  to  them  as  attorneys. 

Stoutenburgh  in  his  affidavit,  in  opposition  to  this  motion,  denied  that 
he  refused  to  reply  to  the  questions  of  Marvin  in  relation  to  the  attach- 
ment  proceedings,  but  answered  him  distinctly  that  he  had  no  recollection 
of  them.  That  he  went  to  Ohio  at  tb^  time  he  did,  in  pursuance  of  his 
d^gQs  formed  long  before  he  kn#w  thi9  came  W9B  to  bf  tried ;  b#  did 
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not  leave  before  or  return  later  on  account  of  being  absent  at  the  time  of 
the  trial,  and  denied  that  he  was  bribed  or  otherwise  induced  or  influ- 
enced by  Frost  or  any  other  person  to  go  to  Norwalk,  Ohio,  as  before 
mentioned,  and  that  he  did  not  attend  to  any  matters  or  business  for 
Frost  while  he  was  so  absent.  Defendant's  attorney  stated  that  he  offered 
to  stipulate  with  plaintiffs'  attorney  last  April  or  May,  to  have  the  tes- 
timony of  Stoutenburgh,  Grosvenor  and  Starr,  taken  in  the  city  of  New 
York  (who  were  all  there  at  that  time,)  before  a  commissioner,  aod  save 
the  trouble  and  expense  of  their  going  to  Buffalo,  which  Marvin  declined 
to  do.  The  defendant's  counsel  who  tried  this  cause,  stated  that  the 
affidavit  of  plaintiffs'  attorney,  purporting  to  give  a  statement  of  the 
proceedings  on  the  trial  of  this  cause,  was  in  many  respects  incorrect  and 
erroneous,  but  did  not  make  the  corrections,  supposing  it  unimportant,  od 
motion  for  a  new  trial  on  the  ground  of  surprise.  Defendants'  attorney 
stated  that  the  attachment  proceedings  were  claimed  by  the  plaintifl^  to 
be  illegal,  upon  the  ground  that  the  affidavits  upon  which  the  same  was 
founded,  did  not  distinctly  shew  that  the  present  plaintiffs  resided  in 
Indiana,  or  that  the  debt  on  which  the  same  issued  was  contracted  in  the 
state  of  New  York,  the  plaintiffs  relying  upon  formal  defects  in  the  affi- 
davits to  sustain  their  action. 

Le  Grand  Marvin,  Plffs  Counsel.  Geo.  L.  Marvin,  P(^*  Atty. 

J.  Edwards,  Defts  Counsel.  B.  B.  Burt,  Defls  Jitty. 

Bronson,  Chief  Justice. — The  plaintiff  were  not  non-suited  upon  the 
principal  question  involved  in  the  controversy,  but  for  the  failure  to  esta- 
blish a  subordinate  fact,  the  retainer  of  Mr.  Haven,  about  the  existence  of 
which  there  can  be  no  doubt.  They  had,  I  think,  exercised  due  diligence 
in  preparing  the  cause  for  trial,  and  had  good  reason  to  believe  that  the 
evidence  which  they  could  produce,  would  fully  establish  the  retainer;  but 
their  evidence  unexpectedly  failed  them  on  the  trial,  and  they  ask  a  new 
trial,  on  the  ground  of  surprise.  Although  new  trials  are  not  often  grant- 
ed upon  that  ground,  I  think  ihe  plaintiffs  have  made  out  a  case  which 
calls  for  relief  in  that  form.  Ordered^  that  the  motion  Ue  granted  on  pay- 
ment of  the  defendants'  costs  of  the  circuit  and  subsequent  proceedings. 


Ebenezer  Seelet  vs.  Elisha  O.  Crosby. 

An  affidavit  made  to  hold  a  defendant  to  bail,  should  show  a  good  cause  of  action,  and 
it  is  not  enough  to  swear  to  advice  amf  Mief^  merely  in  relation  to  the  charges  wbkli 
constitutes  the  cause  of  aaion  ;  but  the  affidavit  should  go  beyond  a  good  caaw  of 
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acUoo,  and  show  tome  reaton  why  the  defendant  ahoold  be  held  to  hail,  and  on  this 
point  information  and  helitf  merely  is  not  enoagh. 

Motion  by  defendant  on  appeal  from  an  order  of  Supreme  Court  comr 
missioner  holding  defendant  to  bail,  and  to  set  aside  the  order — The  affi* 
davit  upon  which  the  defendant  was  held  to  bail  by  the  commissioner, 
read  as  follows  :  *\  State  of  New  York,  county  of  Orange,  ss.  Ebenezer 
Seely  of  the  town  of  Chester  in  said  county,  being  duly  sworn  deposes 
and  says,  that  he  is  about  to  commence  a  suit  in  the  Supreme  Court  of  said 
state,  against  Elisha  0.  Crosby,  for  criminal  conversai  ion  with  Maria  Seely 
the  wife  of  this  deponent;  that  the  said  Elisha  0.  Crosby  has  been  guilty 
of  criminal  conversation  with  the  said  Maria  Seely,  as  this  deponent  be^ 
lieves  and  supposes  he  will  be  able  to  establish  by  legal  proof;  that  the  said 
Elisha  0.  Crosby  formerly  resided  at  the  town  of  Elmira,  in  the  county 
of  Chemung;  that  about  the  month  of  October,  1844,  the  said  Elisha  0. 
Crosby  left  the  said  town  of  Elmira  with  the  said  Maria  Seely,  and  re- 
moved to  the  city  of  New  York,  where  or  at  Williamsburgh  near  said  city 
the  said  Elisha  0.  Crosby  has  ever  since  resided  with  the  said  Maria  Seely 
in  adulterous  intercourse,  as  this  deponent  is  advised  and  believes  to  be  true] 
that  at  the  time  the  said  Elisha  0.  Crosby  left  the  said  town  of  Elmira, 
he  was  and  still  is  largely  in  debt,  as  this  deponent  is  informed  and  be* 
IteveSy  and  that  he  had  not  at  that  time  nor  has  he  since  had,  as  this  de* 
ponent  is  informed  arid  believes,  any  property  which  could  be  reached  by 
execution;  that  the  said  Elisha  0.  Crosby  is  wholly  irresponsible  in  point 
of  property,  as  deponent  is  informed  and  believes \  that  the  said  Elisha  O. 
Crosby  is  an  attorney  at  law,  having  a  very  limited  practice  ;  that  the 
said  Elisha  0.  Crosby  is  now  living  in  the  city  of  New  York  or  Williams- 
burgh aforesaid,  under  such  circumstances  as  to  property  and  business,  that 
he  can  at  any  moment  remove  himself  from  the  jurisdiction  of  the  said 
Supreme  Court  without  a  sacrifice  of  any  important  interest  as  this  depo" 
nent  verily  believes;  and  this  deponent  verily  believes  that  if  the  said  Eli- 
sha O.  Crosby  were  informed  that  this  deponent  was  about  to  commence 
a  suit  against  him  for  and  on  account  of  the  said  criminal  conversation 
with  the  said  Maria  Seely,  he  would  remove  without  the  jurisdiction  of 
the  said  Supreme  Court  to  avoid  the  service  of  process  therein  ;  and  this 
deponent  is  apprehensive  that  unless  he  be  held  to  bail  he  will  so  remove 
without  the  jurisdiction  of  the  said  Supreme  Court  before  process  can  be 
served  upon  him,  or  before  judgment  can  be  obtained  against  him."  (The 
foregoing  was  italicised  by  the  reporter  to  show  the  objectionable  parts 
of  it.)    A  capias  ad  respondendum  was  issued,  and  an  order  endorsed 
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lliereon  by  Nathan  ReeTe,  a  Supreme  Court  comminioBer,  rcaidii^  at 
Newburgh,  Orange  county,  dated  Februajy  16, 1846,  bolding  defendant 
to  bail  b  the  sum  of  $2*600.  In  May,  1846,  the  defendant  made  an 
aflSdavit  upon  which  Reeve,  the  commissioner  granted  an  order  requirii^ 
plaintiff  to  show  cause  of  action,  and  why  defendant  should  not  be  dia- 
charged  on  common  bail,  or  the  bail  be  mitigated.  On  the  day  for  show- 
ing the  cause,  the  plaintiff  appeared  by  attorney,  and  opposed  the 
discharge  of  the  defendant,  or  that  the  bail  be  mitigated,  and  after  the 
commissioner  had  receired  the  statements  by  affidavits  on  both  aides,  be 
refused  to  discharge  the  defendant,  or  to  mitigate  the  bail,  but  allowed  a 
stay  of  proceedings  for  twenty  dajrs,  for  defendant  to  serve  hb  papers  upoa 
an  appeal  from  his  decision  and  order. 

A.  Benedict,  Defls  Counsel.        A.  Benedict,  Defts  My. 

J.  H.  Collier,  Plffs  CaunseL      Westcott  &  Gidnet,  Plfs  ^Mf9. 

BaoNsoN,  Chief  Justice. — The  affidavit  on  which  the  defendant  was 
held  to  bail,  neither  makes  out  a  cause  of  action  nor  shows  any  qteciaj 
reason  for  holding  the  defendant  to  bail  The  plaintiff  swears  that  the 
defendant  has  been  guilty  of  criminal  conversation  with  his  wife,*'  as  Ms 
deponent  bdieves  and  supposes  he  will  be  able  fully  to  establish  by  legal 
proof;"  and  again,  that  defendant  is  living  in  adultery  with  dqKUieiit's 
wife,  as  this  deponent  is  advised  and  believes  to  be  true."  This  is  all 
there  is  to  show  a  cause  of  action,  and  it  is  not  enough;  but  the  affidavit 
must  go  beyond  a  good  cause  of  action,  and  show  some  reason  why  the 
defendant  should  be  held  to  bail ;  and  on  this  branch  of  the  case  there  is 
nothing  better  than  if^ormationandhekefj  which  is  not  enough.  Ordered 
that  the  order  which  has  been  made  at  Chambers  to  hold  the  defendant 
to  ball  be  vacated,  and  that  the  defendant  be  discharged  on  filing 
mon  baiL 


Robert  M.  Holt  vs.  Tmotbt  S.  Harrison. 

Whtre  %  Supreme  Court  eommlaeioiier  hai  made  an  order  to  difcharfe  a  defindaal  ftom 
hie  bail  bond  to  the  sheriff,  upon  his  filiof  common  bail,  and  common  bail  hae  been 
filed,  and  the  bail  bond  to  the  sheriff  dHivtrtd  tip  mnd  eanedid^  it  is  then  too  late  to 
more  to  vacate  the  order  of  the  commissioner  discharginf  the  defendant  on  tUng  eaoH 
soon  bail,  the  bond  haTing  been  delivered  up  and  eonceled,  the  sherilTliaa  no  aMnns  ef 
eompellinf  the  defendant  to  pat  in  special  hail.    See  AnU^  ji.  9 1 . 

Mt  Mimi  that  a  plaintiff  shonld  show  dearlff  %  good  cause  of  action,  in  order  to  hold  a 
defendant  to  bail, 

hjf  plaintiff  to  set  aside  an  order  of  Supreme  Court  commisrtaaer 
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Htcharging  deftndasit  an  JUing  common  bail. — ^This  was  an  action  of 
trespass  de  bants  asportaiiSf  commenced  by  capias.  Defendant  was  held  to 
bail  in  the  som  of  #200.  The  writ  was  returnable  l8th  of  July  last.  On 
the  18th  of  July  defendant  appeared  in  the  cause  by  attorney.  On  the 
S9th  of  July  defendant's  attorneys  served  plaintiff's  attorney  with  an  or- 
der to  show  cause  of  action  before  A.  C.  Farlin,  Esq.,  Supreme  Court 
commissioner  residing  at  Glen's  Falls,  Warren  county,  on  the  3J  day  of 
AfEigust,  1846,  on  which  day  the  attorneys  for  the  respective  parties  ap- 
peared before  the  commissioner,  and  plaintiff's  attorney  read  and  filed  an 
affidavit  as  follows,  to  wit:  (title,  venue,  &c.)  *^  Robert  M.  Holt  the 
plamtiff  jn  the  above  entitled  cause,  being  duly  sworn  deposes  that  some 
time  in  the  fore  part  of  the  month  of  June  last,  he  owned  and  possessed 
the  canal  boat  Oregon,  and  two  horses,  and  that  while  he  was  so  possessed, 
Timothy  S.  Harrison  above  named,  the  defendant  in  this  cause,  by  force 
took  the  said  boat  from  the  possession  of  this  deponent,  and  took  the  said 
horses  from  this  deponent,  and  detained  said  boat  and  horses  for  the  space 
of  one  week.  And  this  deponent  says  that  the  interruption  of  his  busi- 
ness, and  his  costs  and  expenses,  in  consequence  of  such  seizure  and  de- 
tion,  injured  and  damaged  this  deponent  to  an  amount  of  not  less  than 
seventy-five  dollars,  and  that  said  boat  was  seized  and  said  injury  inflicted 
before  the  commencement  of  this  suit" 

Defendant's  attorneys  read  and  filed  a  counter  afiSdavit,  which  stated, 
Jn  substance,  that  the  defendant  on  his  arrest  gave  the  usual  bail  bond  to 
the  sheriff  of  Washington  county,  to  whom  the  writ  was  directed  and  de- 
livered, that  no  special  bail  had  been  put  in  by  defendant,  that  the  action 
was  brought  to  recover  damages  alleged  to  have  been  sustained  by  the 
plaintiff,  in  consequence  of  the  taking  by  the  defendant  of  the  personal 
property  mentioned  in  a  mortgage  executed  by  the  plaintiff  to  the  defend- 
ant, (a  copy  of  which  was  annexed,)  such  taking  being  under  the  mort- 
gage, and  as  the  defendant  claimed  by  virtue  thereof;  the  taking  was  on 
or  about  the  24th  of  June,  1846,  and  the  property  was  advertised  for  sale 
under  the  mortgage,  the  sale  to  be  made  on  the  30th  of  June,  1846,  at 
Glen's  Falls,  where  the  property  was  taken,  the  property  being  kept 
and  detained  by  the  defendant  from  the  24th  to  the  30th  of  Jane,  for  the 
purpose  of  the  sale  under  the  mortgage.    At  the  time  and  place  of  sale 
the  plaintiff  and  defendant  attended,  and  the  defendant  with  the  consent 
of  the  plaintiff  assigned  the  mortgage  to  one  Charles  Rockwell,  and  the 
plaintiff  then  with  the  consent  of  Rockwell  and  the  defendant^  retook  the 
mortgaged  property,  and  afterwards  and  then  held  and  enjoyed  tbesamci 
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This  action  was  brought  solely  to  recover  damages  pretended  to  have  been 
sustained  by  the  plaintiff,  by  reason  of  the  said  taking  and  detention  of 
the  mortgage  property  by  the  defendant  for  the  purpose  aforesaid,  and 
for  no  other  or  different  cause  of  action;  that  the  taking  and  detention  of 
the  property  by  Harrison,  was  in  consequence  of  the  advice  given  by  his 
counsel  and  legal  advisers,  that  he  was  authorized  so  to  do,  after  the 
statement  made  by  Harrison,  that  he  deemed  himself  in  danger  of  loting 
the  debt  secured  to  be  paid  by  the  mortgage  by  delaying  tLe  collection 
thereof  until  the  time  limited  in  the  mortgage  for  its  payment,  and  that 
such  taking  and  detention  and  statement  by  Harrison,  was  as  bis  attoniej 
and  counsel  believed  in  good  faith.  This  affidavit  was  made  by  one  of 
defendant's  attorneys.  It  appeared  from  a  copy  of  the  mortgage  annexed 
to  the  moving  papers,  that  there  was  a  clause  contained  in  it,  as  follows: 
*^  but  if  default  be  made  in  such  payment,  or  if  the  said  party  of  tbe  second 
part  shall  at  any  time  deem  himself  in  danger  of  losing  the  said  debt  or 
any  part  thereof,  by  delaying  the  collection  thereof  until  the  expiration  of 
the  time  above  limited  for  the  payment  thereof,  the  said  party  of  the  second 
party  is  hereby  authorized  to  take  possession  of  the  said  goods,  chattels, 
and  personal  property,  at  any  time  either  before  or  after  the  expiration  of 
the  time  aforesaid,  and  to  sell  the  same,  &c."  The  mortgage  was  dated 
the  12th  of  June,  1846,  and  the  sum  secured  by  it  was  made  payable  od 
the  first  day  of  J^Taveniber^  1846. 

The  argument  used  before  the  commissioner  against  the  counter  affi- 
davit was,  that  it  did  not  show  danger.  The  reply  was,  that  such  was  not 
the  language  of  the  mortgage,  but  that  if  the  mortgagee  deemed  hinudf 
in  danger.  It  was  then  urged  that  there  was  no  evidence  to  show  defend- 
ant deemed  himself  in  danger.  The  reply  was,  that  his  consulting  conn- 
sel,  and  taking  the  property  under  that  clause  was  evidence,  and  cited  2 
DeniOf  61,  68,  where  executors  had  power  to  sell,  ^'  if  they  deemed  it  ne- 
cessary to  pay  debts."  The  objection  raised  in  that  case  was,  that  it  did  not 
appear  to  be  necessary.  The  court  said,  the  fact  of  the  executor's  selling 
showed  that  they  deemed  it  necessary,  and  whether  they  judged  right  or 
wrong  was  immaterial.  The  Supreme  Court  commissioner  after  tbe  hear- 
ing made  an  order,  bearing  date  August  3,  1846,  that  the  defendant  be 
discharged  from  his  bail  bond  given  to  the  sheriff  upon  filing  common  bail, 
and  that  the  defendant  be  discharged  from  his  liability  to  put  in  special  bail. 
On  the  27th  of  August  defendant's  attorneys  served  on  plaintiff's  attomer 
a  notice  that  in  pursuance  of  the  order  of  the  commissioner,  common  bail 
had  been  filed  by  the  defendant  in  the  cause,  and  that  upon  serving  a 
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copy  of  said  order  upon  the  sheriff,  after  filing  common  hail,  the  bond 
taken  by  the  sheriff  was  delivered  up  and  canceled.    The  facts  in  that 
notice  were  sworn  to  by  one  of  the  attorneys  for  defendant,  to  be  true. 
N.  Hill,  Jr.,  Plffs  Counsel.  A.  T.  Wilson,  Plffs  Atty. 

D.  Wright,  Defls  Counsel.  Rosckkans  &  Ferris,  DefLs  Attys.' 

Bronson,  Chief  Justice. — It  is  not  quite  clear  that  the  plaintiff  has  a 
good  cause  of  action,  and  besides  the  bail  bond  has  been  delivered  up 
and  canceled.  The  sheriff  has  now  no  means  of  compelling  the  de- 
fendant to  put  in  special  bail.    Motion  denied. 


Edward  Smith,  James  Woods,  and  Henry  Smith  vs.  Peter  Van  Patten. 

Where  judgment  was  obtained  against  defendant  by  default,  and  he  moved  to  set  aside 
the  default,  jrc,  and  for  leave  to  plead,  aud  before  the  decision  of  the  motion,  de- 
fendant gave  an  endorsed  note  to  plaintiffs^  attorneys  for  the  whole  amount  of  the 
judgment,  under  a  written  agreement  signed  by  plaintifls^  attorneys,  conditioned  that 
if  the  motion  was  granted,  and  the  defendant  finally  succeeded  in  the  suit,  the  note 
should  be  returned  to  him,  or  if  the  motion  was  denied,  or  the  plaintiffs  finally  suc- 
ceeded in  the  suit,  the  note  should  become  absolutely  the  plaintiffs;  and  the  motion 
was  denied  with  costs,  vnthout  prtjudice,  Held^  that  the  defendant  was  precluded 
by  the  agreement,  from  making  the  motion  again  to  set  aside  the  default,  jrc. 

Motion  by  defendant  to  set  aside  default  and  subsequent  proceedings. — 
This  suit  was  commenced  by  declaration  on  a  promissory  note.  Declara- 
tions served  16th  of  December,  1845.  Defendant's  attorney  pleaded  gen- 
eral issue  and  special  plea,  setting  forth  defendant's  insolvent  discharge. 
The  pleas  were  signed  by  defendant's  attorney,  and  his  name  and  residence 
endorsed  thereon  as  defendant's  attorney,  but  not  accompanied  by  an  affi- 
davit of  merits,  or  affidavit  of  verification.  The  pleas  were  served  by 
mail  on  the  10th  of  January,  1846,  the  last  day  to  plead  under  a  stipula- 
tion from  PlaintiSs'  attorneys.  Plaintiffs'  atttorneys  returned  the  pleas  on 
the  13th  of  January,  1846,  with  a  notice  that  they  should  proceed  in  the 
cause.  Defendant's  attorney  received  the  pleas  on  the  14th  of  January, 
and  OD  the  same  day  drew  an  affidavit  of  merits  upon  the  back  of  the  pleas, 
and  also  an  affidavit  verifying  the  special  plea,  which  was  sworn  to  by 
defendant.  The  pleas  thus  verified  and  also  another  affidavit  of  merits 
made  by  defendant,  and  a  stipulation  to  take  short  notice  of  trial,  were 
tendered  to  plaintiffs'  attorneys  on  the  16th  of  January,  and  an  offer  to 
pay  the  costs  ot  default  and  subsequent  proceedings,  which  were  declined 
by  plaintiffs'  attorneys.    The  default  was  entered  and  judgment  perfected 
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on  the  13th  of  January,  1846.  Venue  in  Oneida  county.  TThe  next  cixcuit 
after  the  service  of  declaration  was  the  3d  Monday  of  April,  1846.  The 
next  circuit  after  the  April  circuit,  the  4th  Monday  of  September  there- 
after, defendant's  attorney  stated  his  excuse  for  not  moving  at  February 
special  term,  that  he  was  sick  and  confined  to  his  house,  and  besides  he 
did  not  receive  the  proof  of  the  tender  in  time  to  prepare  the  papers  for 
the  motion  so  as  to  serve  them  by  mail,  he  residing  about  forty  miles  6iHn 
plaintiflb'  attorneys.  At  the  April  special  term  1846,  defendant  moved 
to  set  aside  the  default,  which  motion  was  denied  wUhoui  frejudice,  De* 
fendant's  attorney  stated  that  he  was  informed  that  the  motion  was  denied 
on  the  ground  that  no  affidavit  of  merits  was  served  with  the  papers  for 
the  motion.  Defendant's  attorney  did  not  renew  the  motion  at  the  Jane 
special  term,  for  the  reason  that  the  motion  made  in  April  was  not  decided 
until  June  3d,  being  in  the  June  special  term.  The  defendant  stated  in 
his  affidavit  that  on  the  16th  of  January,  1846,  Tallman  one  of  plaintifi' 
attorneys  called  defendant  and  informed  him  he  had  obtained  judgment 
in  this  suit,  and  demanded  payment  or  security  for  the  same,  and  offered 
to  take  defendant's  note  payable  in  one  year  without  an  endorser,  or  a 
note  payable  in  three  years  with  an  endorser.  Defendant  informed  Tall- 
man  that  he  had  been  discharged  from  his  debts,  and  should  rely  upon 
that,  and  that  he  expected  his  attorney  to  set  aside  the  default  and 
ment  That  defendant  refused  to  pay  or  secure  the  debt  for  the 
son  that  he  owed  a  large  amount  to  other  creditors,  and  he  was  under  no 
greater  obligation  to  pay  or  secure  this,  than  any  other  of  the  debts  he 
had  been  discharged  from;  that  he  owed  for  goods  purchased  since  his 
discharge,  and  for  money  which  he  had  borrowed  to  pay  towards  soch 
goods,  he  did  not  think  it  his  duty  to  ask  his  friends  to  endorse  for  him,  or 
to  turn  out  his  goods  to  secure  old  debts,  which  he  had  been  discharged 
from.  Defendant  told  Tallman  he  had  money  and  could  pay  the  demand, 
if  he  could  not  avail  himself  of  his  discharge.  Defendant  had  no  doubt 
but  the  default  would  be  set  aside,  and  he  was  willing  to  test  the  validity 
of  his  discharge.  He  told  Tallman  he  vrould  pay  the  debt  if  plaintiff 
finally  succeeded  in  the  cause. 

On  the  2 1st  of  January,  Tallman  caused  defendant  to  be  arrested  npon 
a  warrant  issued  by  Hon.  Francis  Segar,  first  judge  of  Lewis  county,  coun- 
sellor, &C.9  under  the  act  to  abolish  imprisonment  for  debt,  &c,  wfai^ 
was  predicted  upon  the  judgment  in  this  cause,  and  granted  upon  the  affi- 
davit of  Tallman,  setting  forth  defendant's  refusal  to  pay  or  secure  the 
debt,  as  in  the  oonveraation  above  mentioned,  and  on  the  ground  that  de- 
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fendant  bad  money,  or  evidiMices  of  debt  wbicb  be  unjustly  refused  to  ap- 
ply in  payment  of  tbe  judgment.    In  consequence  of  tbe  sickness  of  his 
attorney  at  this  time,  Defendant  employed  Hon.  C.  Dayan  to  defend  him 
on  this  complaint.   The  hearing  of  the  matter  was  adjourned  to  the  25th 
of  April  last,  at  which  time  Defendant  gave  a  promissory  note  to  the  at- 
torneys for  the  Plaintiffit  for  f  18016,  payable  twelve  months  from  date, 
endors€*d  by  C.  Dayan,  (who  was  perfectly  responsible,)  under  an  agree- 
ment signed  by  Plaintifis'  attorneys,  which  was  as  follows:  ''April  25th, 
1846.    Memorandum  of  agreement  made  this  day,  between  Tallman  & 
Johnson  as  attorneys  for  Messrs.  Edward  Smith,  Son  &  Co.,  of  New  York, 
and  Peter  Van  Patten  of  Louisville,  as  follows:  said  Van  Patten  has  this 
day  given  his  note  at  twelve  months  for  1 180*  16  with  interest,  the  amount 
of  a  judgment  recovered  against  said  Van  Patten  in  the  Supreme  Court, 
and  said  Van  Patten  kas  made  a  motion  in  the  Supreme  Court  to  open  said 
default  and  judgment,  and  be  let  in  to  plead,  and  if  said  Van  Patten  shall 
succeed  on  said  motion,  and  also  finally  succeed  in  the  defence  of  such  sutt 
after  being  let  in  to  plead,  then  in  that  case  the  said  note  shall  be  returned 
to  said  Van  Patten.    But  if  said  motion  is  denied,  or  the  Plaintiflk  succeed 
in  said  cause,  the  said  note  to  be  the  property  of  the  said  Plaintiflb  abso- 
lutely, said  note  b  made  payable  to  the  order  of,  and  endorsed  by  Charles 
Dayan,  at  the  Bank  of  Rome. 

(Signed.)  TALLMAN  &  JOHNSON, 

Momeysfor  Plaintiffsy  Rome.** 
Defendant  also  stated  that  he  belived  it  was  the  object  of  Tallman,  in 
the  conversation  with  him,  to  extort  from  him  a  promise  to  pay  the  debt 
for  the  purpose  of  preventing  him  from  availinghimself  of  the  benefit  of 
his  discharge,  and  that  Defendant's  refusal  to  pay  or  secure  the  debt,  was 
made  under  such  impression  and  belief. 

On  the  part  of  the  Plaintiff,  the  affidavit  of  Wm.  M.  Tallman  was  read, 
which  stated  the  same  facts  substantially,  but  more  minutely  detailed  the 
conversation  which  he  had  with  Defendant,  in  which  he  stated  that  De- 
fendant absolutely  refused  to  pay  one  cent  of  the  debt,  whether  his  dis- 
charge was  good  or  not ;  and  stated  that  he  had  the  money  then  in 
his  pocket,  and  could  pay  the  judgment  in  fire  minutes  if  he  chose, 
but  he  never  would  pay  one  dollar  of  it  under  any  circumstances,  that  he 
^ould  give  up  business  first.  On  the  hearing  of  the  complaint  before 
Judge  Seger  on  the  25th  of  April,  after  the  proofs  were  closed  and  argu- 
ment on  each  side;  the  judge  ordered,  that  the  Defendant  be  committed  to 
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the  jail  of  the  county  of  Lewis,  pursuant  to  section  9  of  the  act  under 
vrhich  he  was  arrested.  To  avoid  such  commitment  the  Defendant  oflered 
to  pay  the  costs  of  the  proceedings,  and  to  give  his  note  at  twelve  months, 
as  mentioned  in  the  above  agreement;  the  costs  were  paid  and  the  note 
and  writing  given  as  stated.  After  the  motion  at  the  April  special  term 
was  denied,  Tallman  saw  the  defendant  at  Rome,  who  stated  that  by  the 
denial  of  the  motion,  he  (Defendant,)  considered  the  matter  settled  and 
ended,  and  that  the  note  belonged  to  the  Plaintiffs  absolutely,  and  he  should 
meet  it  at  maturity,  but  that  he  intended  to  look  to  Mr.  Knox  for  all  he 
had  to  pay,  in  consequence  of  his  negligence.  After  this  last  interview 
with  Defendant,  Tallman  stated  that  the  note  was  endorsed  by  him,  and 
transferred  in  due  course  of  business  for  a  valuable  consideration  to  a  third 
person,  having  had  written  instructions  from  Plaintiffs,  giving  full  author- 
ity to  do  as  Tallman  thought  proper  in  the  premises.  That  before  the 
papers  for  this  motion  was  served,  Tallman  &  Johnson  had  dissolved  their 
law  partneship,  and  neither  the  Plaintiffs  nor  Tallman  or  Johnson  had 
any  control  over  the  note,  nor  was  it  in  their  power  to  return  it  to  Defend- 
ant in  any  event 

J.  A.  Collier,  Dejis  CounseL        Z.  Knox,  De/ls  AUy. 

H.  H,  Martin,  Plffs  Conned.        Tallman  &  Johnson,  Plffs  Attys. 

BuoNSON,  Chief  Justice. — The  Defendant  has  precluded  himself  from 
making  this  motion,  by  giving  an  endorsed  note  for  the  amount  of  the 
judgment,  under  an  agreement  which  give  the  Plaintiffs  an  absolute  right 
to  the  note  in  the  event,  that  the  April  motion  should  be  denied.  Although 
this  is  in  some  respects  a  hard  case,  we  can  give  no  relief.  Motion  de^ 
nied  with  $7  costs. 


Benjamin  Follet  and  Daniel  H.  Chandler  vs  Allen  M.  Sherman. 

Where  a  party  moves  to  set  aside  a  default  jrc.  for  irregularity,  and  shows  a  aerriie 
of  the  pleading  on  the  attorney  for  the  opposite  party  who  entered  the  de&nlt,  ib 
consequence  of  not  receiving  such  pleading;   he  maU  show,  that  such  aerrice  was 
.made  in  ttriet  conformity  to  the  rule^  otherwise  he  must  pay  coets  to  be  let  in. 

Motion  hy  Plaintiffs  to  set  aside  default  for  not  surrejoining  and  ail 
subsequent  proceedings  for  irregularity. — It  appeared  from  Plaintifis  pa- 
pers that  this  was  an  action  of  Assumpsit  commenced  by  Capais  ad  res^ 
pondendum  on  a  promissory  note.  The  writ  served  April  16,  1845.  The 
declaration  contained  the  common  money  counts,  and  other  commoo 
counts  in  assumpsit    The  defendant  pleaded  three  pleas,  first  the  gene- 
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ral  issue;  second,  tion  assumpsit  within  six  years;  and  third,  that  the  ac- 
tion did  not  accrue  within  six  years.  Plaintiff  replied  to  the  second  plea, 
concluding  with  a  verification,  and  to  the  third  plea  concluding  to  the 
country.  About  Nov.  25,  1845,  plaintiffs'  attorney  received  a  copy  of 
rejoinder  with  notice  to  surrejoin.  Plaintiffs'  attorney  stated  that  he 
served  a  copy  of  surrejoinder  on  defendant's  attorney  as  follows:  '^And 
this  deponent  further  saith  that  on  the  thirty-first  day  of  December,  1846, 
this  deponent  served  the  defendant's  attorney  with  a  copy  of  surrejoinder 
to  the  defendant's  rejoinder  by  enclosing  the  same  in  a  wrapper  and  di- 
recting the  same  to  said  defendant's  attorney  at  Newburgh,  Orange  coun- 
ty, where  said  defendant's  attorney  resided,  as  this  deponent  then  believ- 
ed, and  depositing  the  same  so  directed  in  the  post  office  at  Batavia, 
where  this  deponent  resided,  and  paying  the  postage  thereon:  that  this 
deponent  usually  marked  his  letters  on  which  he  designed  paying  postage 
with  the  letters  Pd.  and  the  initials  of  his  name;  that  he  has  been  partic- 
ular in  serving  papers  in  this  suit  to  have  such  service  made  according  to 
the  rules  of  this  court,  and  has  in  some  instances  actually  paid  the  post- 
age instead  of  relying  upon  the  post  master.  That  this  deponent  has  no 
doubt  that  he  paid  the  postage  on  such  surrejoinder  unless  the  same  was 
marked  as  aforesaid,  and  no  instance  has  come  to  the  knowledge  of  this 
deponent  where  the  post  master  failed  to  mail  a  letter  as  paid^  which  was 
marked  as  above  by  this  deponent,  and  a  few  days  after  said  letter  was 
mailed,  he  paid  his  postage  bill  in  full."  On  the  27tb  May,  1846,  plaint- 
iffs' attorney  mailed  to  defendant's  attorney  a  notice  requiring  him  to 
answer  the  surrejoinder  in  twenty  days  after  service  of  such  notice;  and 
that  from  the  time  of  serving  the  copy  surrejoinder  until  the  service  of  a 
copy  bill  of  costs  on  the  18th  day  of  June,  1846,  he  received  no  commu- 
nication or  intelligence  from  the  defendant  (who  was  an  attorney  of  this 
court,)  or  his  attorney  on  the  subject  of  this  suit.  The  plaintiffs'  default 
for  not  surrejoining  and  rule  for  final  judgment  were  entered  13th  March, 
1846;  a  copy  bill  of  costs  and  notice  of  taxation  served  on  plaintiffs'  at- 
torney, June  18,  1846.  Plaintiffs'  papers  showed  the  correspondence 
between  plaintiffs'  attorney  and  defendant,  in  relation  to  opening  the  de- 
fault, which  defendant  declined  to  do.  Defendant's  papers  showed  that 
about  the  time  a  surrejoinder  was  due  from  Plaintiffs'  attorney  and  for 
several  days  afterwards  defendant  and  his  attorney  were  very  diligent  in 
their  inquiries  at  the  post  office  at  Newburgh  for  letters  or  packages  to 
defendant  or  his  attorney,  and  especially  any  which  were  mailed  at  Bata- 
via^ and  they  were  told  by  the  post  master  none  such  had  been  received. 
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and  that  they  never  received  or  saw  any  aurrejoiiider  in  thb  suit,  and  be* 
lieved  no  such  pleading  or  paper  had  served. 

A.  Taber,  Plffs  Counsd.  R.  Proudpit,  Jr.,  P^s  JlUf. 

M.  Tagoart,  Defls  Caunsd.  M.  Taooart,  D^  MLy. 

Bronson,  Chief  Justice. — The  surrejoinder  was  not  received,  and  at 
the  proof  of  service  by  mail  is  not  in  strict  conformity  to  the  rak,  I  think 
theplaintifis  must  pay  costs.  Ordered  that  the  plaintifi  default  for  not 
surrejoining  and  all  subsequent  proceedings  on  the  part  of  the  defendant 
be  set  aside,  and  that  the  plaintift  have  leave  to  surrejoin,  on  payment 
of  the  costs  of  the  default  and  subsequent  proceedings,  including  a 
dollars  costs  of  opposing  this  motion. 


Isaac  Doctor  vs.  Robert  Kendall  and  Joshua  L.  Brown. 
John  Blacksmith  vs.  The  Same. 

When  in  vn  action  of  trespui ,  Um  declaration  contained  two  counti  in  frefpMv  fmmr^ 
dauiumfrtgit  for  the  same  cause  of  action,  and  the  coonts  being  alike  except  tbe 
i<mm  in  which  the  locne  in  quo  was  aitnated:  Defendant  mored  to  ■trike  oat  mm 
coant,  on  the  froand  of  dupUcity,  and  as  ealcnlated  to  embarrass  and  inereaM  the  ox* 
peases  of  the  defence:  Edd^  that  it  might  be  necessary  to  retain  both  oonota,  to  avoid 
any  qneetion  about  the  town  in  which  the  lo€u»  in  pto  was  situate:  the  plaintift*  at* 
tomey  showing  they  were  inserted  in  good  fiuth,  and  a  bdief  that  they  were  necesssfy 
to  secvre  the  plaintiift'  ri^ts. 

Motion  fry  defendants  to  strike  out  the  Jourth  count  of  the  pUantifi^ 
dedaration  in  each  cause. — ^This  was  a  motion  to  strike  out  tbe  fourth 
counts  of  the  plaintiffs'  declarations,  on  the  ground  of  duplici^,  the  third 
and  fourth  counts  being  for  the  same  cause  of  action.  The  affidavit  of  de- 
fendants' attorney  stated  that  these  were  actions  of  trespass;  the  suits  were 
commenced  by  declaration,  copies  of  which  were  annexed  to  the  moving 
papers,  by  which  it  appeared  there  were  four  counts;  the  two  first  being 
counts  for  assault  and  battery,  the  third  and  fourth  counts  for  trespass 
quare  dausum  /regit.  The  third  counts  commenced  as  follows:  **  and 
also  for  that  the  said  defendants  on  the  same  day  and  year,  and  at  the 
place  last  aforesaid,  (being  stated  in  the  second  count,  **  at  the  town  of 
Pembroke^  in  the  county  of  Oenesee,  to  wit  at  Batavia  in  the  said  coimtj 
of  Oenesee,")  with  force  and  arms  broke  and  entered  the  dose,  tie/* 
The  fourth  counts  commenced  as  follows :  ''  and  also  for  that  they  the  said 
defendants  on  the  said  day  and  year,  and  at  the  town  of  Mabama  in  the 
county  of  Grenesee,  to  wit  at  Batavia  in  the  county  aforesaid,  with  force 
&c."    The  third  and  fourth  counts  being  substantially  the  same,  except 
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the  tovm  in  "which  the  loais  in  quo  was  situated.  Defendants'  attorney 
stated  that  the  defendants  had  a  good  defence  to  the  actions,  but  believ- 
ed such  defence  would  be  embarrassed,  and  the  labor  and  expense  there- 
of  greatly  increased  by  the  duplicity  of  the  declarations;  the  third  and 
fourth  counts  not  even  purporting  to  be  for  different  causes  of  action, 
and  believed  they  were  framed  and  made  double  for  the  purpose  of  em- 
barrassing the  defence  and  increasing  the  labor  and  expense  thereof  and 
obtaining  some  technical  advantage.  Plaintiff's  attorneys  denied  that  the 
declarations  were  framed  with  four  counts  as  stated,  with  a  view  to  em- 
barrass the  defence  or  increase  the  expense  thereof,  or  to  obtain  any  tech- 
nical advantage,  but  were  drawn  in  good  faith,  and  they  believed  all  the 
counts  were  necessary  to  secure  the  plaintiff's  rights. 
J.  A.  Collier,  Defls  Catmsd.  J.  L.  Brown,  Defts  Atty, 
N.  Hill,  Jr,  Plffs  Counsel.  Verplane  &  Martindale,P/^  Attys. 

Bronson,  Chief  Justice. — ^It  appears  that  the  fourth  count  was  inserted 
in  good  faith,  and  in  the  belief  that  it  was  essential  to  the  plaintiff's 
lights;  and  it  is  not  certainly  clear  but  that  the  count  may  be  necessary 
for  the  purpose  of  avoiding  any  question  about  the  town  in  which  the/o- 
eus  in  qfto  is  situate.  The  addition  of  that  count  can  not  put  the  defend- 
ants to  much  trouble  or  expense.    Motions  denied. 


Isaac  Gardner  vs.  Daniel  W.  Teller. 

flariiif  a  declaration  In  tbis  court  with  notice  to  plead  in  ten  dayi  initead  of  twenty; 

is  an  Irregularity.    (Set  2  Boward^  97)    But  if  tlie  defendant'e  attorney  senre  a  no- 

Itct  (f  retainer  generaUy^  it  is  an  appearance  which  wairee  the  irregniarity,  (no  bail 

being  required.)    RuU  26. 
An  appearance  it  a  waiver  of  irregularitiee  In  the  proceee  to  bring  the  party  into  conrt. 

7  Cow.,  306;  John.  207. 
A  declaration  and  notice  are  in  the  nature  of  proeoM. 

Motion  by  defendant  to  set  aside  declaration  and  notice  for  irregu^ 
larity. — ^The  defendant's  affidavit  showed,  that  on  the  24th  of  June,  1846  > 
he  was  served  with  a  copy  declaration  purporting  to  be  filed  in  this  cause, 
in  this  court,  with  a  notice  thereon  endorsed  as  follows:  '^  Take  notice 
that  you  are  required  to  plead  to  the  declaration  filed  pursuant  to  the 
statute  in  this  cause,  of  which  the  within  is  a  copy,  in  ten  (10)  days 
after  service  of  a  copy  of  the  said  declaration  and  of  this  notice  or  that 
your  default  will  be  entered,  dated,  &c."  It  appeared  from  defendant's 
papers,  that  on  the  21st  of  July  last,  plaintiff's  attorney  served  a  notice 
to  plead  in  twenty  days,  on  defendant's  attorneys,  which  they  refused 

32 
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to  receive,  and  returned  it  to  plaintiff's  attorney  on  the  ground,  that 
notice  of  this  motion  had  been  given,  and  there  was  no  offer  by  Plaint- 
iff's attorney  to  pay  costs. 

It  appeared  from  the  affidavit  of  Plaintiff's  attorney,  that  the  day  after 
service  of  a  copy  declaration  and  notice  on  defendant,  to  wit:  on  the  25th 
of  June  last,  a  notice  of  retainer,  in  behalf  of  the  defendant,  signed  by  de- 
fendant's attorneys,  was  served  on  plaintiff's  attorney.    The  attorney 
for  plaintiff  was  absent  fiom  home  w*hcn  the  notice  of  retainer  vras 
served,  and  also  when  the  first  notice  of  motion  was  served  by  defend- 
ant's attorneys.     He  returned  on  the  15th  of  July  last,  and  found  that 
the  defendant's  notice  of  motion,  was  for  the  first  Tuesday  of  August  last. 
On  the  17th  of  July,  plaintiffs  attorney  made  propositions,  verbally,  to 
defendant's  attorneys,  to  correct  the  mistake  in  the  notice  to  plead,  en- 
dorsed on  the  dcclaiation,  which  were  not  assented  to  by  defendant's 
attorneys;  and  on  the  21st  of  July,  plaintiff's  attorney  served  a  written 
notice  to  plead  in  twenty  days  (as   above  mentioned)  on  Defendant's 
attorneys;  and  two  days  afterwards,  he  received  from  defendant's  attor- 
neys, an  amended  notice  of  motion  for  this  September  special  term.   No 
default  had  been  entered  in  the  cause.     Defendant's  counsel  6id  2 
Hovard  97,  and  Statute  1840. 

L.  Benedict,  Jr.,  Defts  Counsel.    Noble  &  L'Amourkux,  BeJU  AUys. 

G.  R.  J.  BowDoiN,  Plffs  Counsel.    S.  Cltft,  Plffs  JUty. 

Bkonson,  Chief  Justice. — Serving  a  declaration  with  notice  to  plead 
in  ten  days,  instead  of  tweuty  days,  was  irregular.  But  the  defendant's 
attorney  seryed  a  notice  of  retainer  generally,  which  is  an  appearance 
where  no  bail  is  required.  {Rule  26.)  And  an  appearance  is  a  waivet 
of  irregularities,  in  the  process  to  bring  the  party  into  court.  (7  Cote- 
366;  7  John.  207.)  The  declaration  and  notice  are  in  the  nature  of 
process.    Motion  denied^  mth  $7  costs. 


Elizabeth  Hill  ys.  James  Smith,  Sheriff,  &c. 

jfppearanet  is  a  waiver  of  irregularity  in  process  to  bring  the  Defendant  into  coort. 
A  notice  of  motion  should  MuficUntly  point  out  the  matters  which  are  the  subject  of  tlie 

notion.     Where  an  irreg%Uarity  is  cured  after  motion  papen  art  served,  to  set  it  s«d<, 

the  moving  party  is  entitled  to  his  costs  of  motion. 

Motion  by  defendant  to  set  aside  declaration^  together  with  such  other 
proceedings  in  this  cattse  as  to  the  court  should  seem  proper. — ^It  appeared 
froui  the  moving  papers  that  this  was  an  action  of  replevin.  (Copirf  o^ 
the  writs  of  re|ilevin  were  annexed.)    That  the  writ  was  served  bclorc 


1846.]  Special  Term  Reports.  248 

the  relurn  day  thereof,  and  the  property  named  therein  delivered  to  the 
plaintiff,  or  some  one  in  her  behalf.  (A  copy  of  the  summons  was  an- 
nexed,) that  the  summons  was  not  signed  by  the  officer  serving  the  same; 
that  the  affidavit  annexed  to  the  writ  was  not  made  by  the  plaintiff,  nor 
any  reason  assigned  in  it  why  it  was  not  made  by  him;  that  the  affi- 
davit did  not  state  that  the  person  making  it  knew  the  ownership  of  the 
property,  nor  any  thing  to  that  effect.  On  the  17th  of  August  last,  de- 
fendant's attorney  was  served  with  a  declaration  in  this  cause  (a  copy  of 
which  was  annexed).  The  plaintiff  declared  against  the  defendant  for 
more  property  than  was  mentioned  or  set  forth  in  the  writ  of  replevin. 
It  appeared  from  the  plaintiff's  opposing  papers,  that  the  writ  of  replevin 
was  issued  on  the  19th  of  May  1846,  which  was  accompanied  by  an 
affidavit  made  by  James  Hill  in  behalf  of  the  plaintiff;  that  said  plaintiff 
was  the  owner  of,  and  entitled  to  the  possession  of  the  property  described, 
&c.  The  writ  was  returned  on  or  about  the  16th  of  July  last.  The 
defendant  was  not  arrested,  nor  any  bail  taken.  Defendant  was  served 
with  a  summons  at  the  time  of  the  execution  of  the  writ,  which  the 
coroner  stated  he  believed  was  signed  by  him  as  coroner;  that  the  copy 
summons  returned  by  him  was  thus  signed.  On  the  26th  of  May  last, 
defendant's  attorney  served  a  notice  of  retainer  in  this  cause,  on  plaintiff's 
attorney.  On  the  12th  of  August  last,  plaintiff's  attorney  filed  a  declara- 
tion in  the  cause;  and  served  a  copy,  with  notice  to  plead,  &c.  on  the 
same  day,  on  defendant's  attorney.  After  the  filing  and  service  of  the 
declaration,  plaintiff's  attorney  discovered  that  the  declaration  on  file, 
and  the  copy  served,  did  not  correspond  with  the  writ :  the  variance 
consisted  in  this,  that  the  writ  described,  among  other  property,  '^  two 
cosset  sheep,"  and  the  declaration  reciting  it  "  four  cosset  sheep."  On 
the  25th  of  August,  plaintiff's  attorney  filed  an  amended  declaration  cor- 
responding with  the  writ;  and  served  a  copy  as  amended  on  defendant's 
attorney,  on  the  27th  of  August. 

It  appeared  from  the  copy  summons  annexed  to  the  moving  papers, 
that  it  was  not  signed  by  the  coroner.  It  also  appeared  that  the  papers 
for  this  motion  were  served  on  the  plaintiff's  attorney,  on  the  22d  of 
August  last. 

William  Nelson,  Defts  Counsel,  William  Nelson,  Defts  AUy, 

E.  Yerks,  Plffs  Counsel.  Charles  Ga  Nun,  Plffs  My. 

Bronson,  Chief  Justice.  —  Appearance  is  a  waiver  of  irregularity  in 
process  to  bring  the  defendant  into  court.  And  besides  the  notice  of 
motion  does  not  sufficiently  point  to  the  setting  aside  of  any  thing  prior 
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to  the  dedaration  :  that  has  been  amended  since  notice  of  this  motion 
vas  given^  and  now  all  is  right.  Orderedf  that  the  motion  be  denied  on 
payment  of  $10  costs  of  the  same  by  the  plaintiff,  which  he  is  hereby 
directed  to  jmyv 


Zasock  £•  Shaw  vs.  Elliot  J.  Ktodei. 

C<mn§el  ekn  not  settle  a  tnit  and  conelode  the  client  in  relation  to  tbe  aobject  io  litica- 
tioo,  witboat  hit  content;  but  they  may  make  arrangements  eonceming  tbe  progvni 
of  the  •  aqso)  as  the  patting  oif  of  a  trial  and  the  like,  without  anj  S|ieeial  .mthoritj 
fram  the  client.     1  John.  507;  1  CainUy  252. 

Where  deiendant^s  amnwel  settled  a  snit  with  plaintiff  *s  attorney,  and  it  appeared  he 
acted  in  perfect  good  fkith,  bat  without  adequate  authority,  on  a  motion  by  defendant 
for  judgment  as  in  case  of  non-suit,  it  was  granted,  unless  the  plaintiff  etipiilated  to 
try  :  coats  to  abide  event,  as  Che  plaintiff  was  not  in  fiuilt. 

Motion  hy  defendarU/orjudgmeni  as  in  can  ofnon^suU. —  Defendant 
moved  on  the  usual  affidavit,  that  the  cause  was  at  issue,  and  noticed  fixr 
trial  at  the  last  August  circuit,  but  not  brought  to  trial,  &c.  Plaintiils 
produced  a  writing  in  opposition  to  the  motion,  which  read  as  follows  : 
{^  Title  of  the  cause)  This  cause  is  hereby  settled,  each  party  paying  his 
own  costs.    August  13,  1846. 

Henrt  R.  Myoatt,  Pljfs  Jltty. 

Satrs  &  BisiKSy  of  Counsel  for  DefV* 

The  affidavit  of  William  S.  Sayre  stated  that  Sayre  &  Banks  were  em- 
ployed as  counsel  in  this  cause  by  defendant;  that  in  consequence  of  the 
absence  of  defendant's  attorney,  L.  Bigelow,  Esq.,  they  had  done  most  of 
the  attorney's  business  after  the  suit  was  commenced,  and  made  the  brief 
for  the  trial,  the  attorney  having  informed  them  that  he  should  have  no- 
thing to  do  in  trial,  he  being  a  witness  in  the  cause;  that  Sayre  &  Banks 
had  had  possession  of  all  the  pleadings  in  the  cause  before  joining  issue. 
At  the  Chenango  circuit  a  conversation  was  had  about  the  settlement  of 
the  suit  with  plaintiff's  attorney;  and  it  was  then  agreed,  that  as  the 
matter  was  then  situated,  there  was  nothing  pending  between  tbe  parties 
but  the  costs.  Plaintiff's  attorney  made  a  proposition  for  settlement,  whkh 
was  declined  by  Sayre.  Subsequently  the  defendant  told  Sayre  he  pre> 
sumed  the  plaintiff  would  settle,  if  he  (defendant)  would  pay  his  owo 
costs,  and  let  the  plaintiff  have  the  papers  which  had  been  tendered,  »oi 
asked  the  opinion  of  Sayre  whether  he  had  better  do  so.  After  consider- 
able conversation  about  the  matter,  Sayre  advised  defendant  to  do  it,  re- 
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marking  at  the  same  time  that  he  thought  the  defendant  wonid  snoceed, 
but  he  might  be  mistaken.    That  he  thought  it  would  be  best  to  settle  in 
that  way  if  he  could.    The  defendant  replied  that  he  would  do  It,  or 
words  to  that  effect.    Mr.  Humphrey,  the  assignee  of  the  plaintiff,  was 
not  then  at  Norwich  (where  the  circuit  was  held,)  so  that  a  settlement 
could  be  effected,  and  the  defendant  went  away  after  his  witnesses. 
While  defendant  was  thus  absent,  Mr.  Humphrey  came,  and  the  subject 
of  a  settlement  was  again  renewed  between  Mr.  Mygatt,  plaintiff's  at« 
tomey,  and  Mr.  Humphrey,  Mr.  Bigelow,  defendant's  attorney,  and  Mr. 
Sayre.    Mr.  Mygatt  inquired  of  Sayre  what  was  the  best  the  defendant 
would  do.    Sayre  replied  that  he  probably  would  or  might  be  induced  to 
pay  his  own  costs.    After  a  conyersation  between  plaintiff 's  attorney  and 
defendant's  attorney,  plaintiff's  attorney  requested  to  negotiate  with  Mr. 
Sayre,  and  to  see  the  papers  which  had  been  tendered  by  the  defendant 
Sayre  procured  them  from  defendant's  attorney  and  showed  them  to  My* 
gatt.    Sayre  soon  after  saw  Bigelow,  and  told  him  he  thought  he  could 
effect  a  settlement  with  Mygatt  in  a  short  time  by  each  party's  paying 
his  own  costs,  and  the  papers  being  delivered  to  plaintiff's  assignee 
Bigelow  then  walked  away,  as  Sayre  supposed,  to  await  the  result  In  a 
short  time  after  the  conversation  with  Bigelow,  Sayre  &  Mygatt  conclu- 
ded the  settlement  according  to  the  written  agreement.    After  the  writing 
was  drawn,  Sayre  went  after  Bigelow  to  have  him  sign  the  agreement, 
and  being  unable  to  find  him,  he  remarked  to  Mygatt  that  he  presumed 
it  would  make  no  difference,  as  he,  Sayre,  considered  himself  authorised 
by  the  defendant  to  settle  on  those  terms,  and  Sayre,  then  signed  the 
agreement  for  himself  and  partner.    That  he  acted  in  perfect  good  faith, 
believing  that  he  was  authorised  to  do  so,  and  that  in  his  opinion  it 
was  the  best  thing  defendant  could  do,  and  he  had  no  doubt  but  that 
Bigelow  would  have  done  the  same,  if  he  had  been  found.    The  reason 
Sayre  did  not  wait  longer  for  Bigelow,  was,  that  himself,.  Banks  and 
Bigelow  intended  to  return  home  that  afternoon  if  thb  business  was 
arranged  in  time.    Sayre  supposed  they  would  get  home  in  time  to  save 
defendant  from  going  to  court  with  his  witnesses,  if  they  could  start  soon. 
The  affidavits  of  Mygatt  and  Silvester  Humphrey  corroborated  the  prin* 
cipal  facts,  ss  stated  by  Sayre,  and  showed  that  Sayre  was  responsible 
for  several  thousand  doUars.    The  defendant  in  answer,  showed  by  the 
affidavit  of  the  defendant,  that  he  never  gave  his  counsel  (Sayre  It 
Banks,)  or  either  of  them,  authority,  or  even  requested  them,  or  either 
of  them  to  settle  the  cause.    On  the  lith  of  August^  defendant  left  Nor- 
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wichy  where  the  circuit  was  held,  for  the  purpose  of  procuring  the  at- 
tendance of  his  witnesses,  and  returned  on  the  13th  of  Aug.  with  his 
witnesses,  and  was  informed  by  Sayre  that  he  had  settled  the  cause  with 
plaintiff's  attorney,  and  delivered  over  to  him  the  deed  and  other  papers 
which  were  the  subject  matter  of  the  suit.  Defendant  then  informed 
Sayre,  that  he  (Sayre,)  was  not  authorized  nor  requested  to  settle  the 
suit,  and  requested  him  to  restore  the  papers  and  the  cause  to  thepositioo 
he  left  them,  which  Sayre  could  not,  or  declined  doing.  On  the  same 
day  defendant  procured  for  his  attorney  a  written  notice,  which  stated  in 
substance  that  Sayre  was  not  authorized  to  settle  the  suit,  and  that  the 
defendant  disavowed  and  disaffirmed  the  settlement,  and  would  proceed 
to  the  trial  of  the  cause  at  that  circuit,  and  if  the  plaintiff  declined  trying 
it,  he  should  move  for  judgment  as  in  case  of  non-suit,  at  the  next  special 
term.  Such  notice  was  served  on  plaintiff's  attorney  on  the  13lh  Aug. 
last,  who  declined  to  try  the  cause,  and  told  defendant  he  might  discharge 
his  witnesses.  The  affidavit  of  defendant's  attorney  stated  that  he  nerer 
authorized  or  requested  Sayre  to  settle  the  suit,  and  that  he  (defendant's 
attorney,)  never  had  any  authority  from  defendant  to  settle  it. 
J.  A.  Collier,  Defts  Counsel*  Levi  Bioelow,  Defts  Mt^ 

H.  H.  Martin,  Plffs  Counsel  H.  R.  Myoatt,  Plffs  JiUy. 

Bronson,  Chief  Justice. — Counsel  may  make  arrangements  concerning 
the  progress  of  the  cause,  as  the  putting  off  of  a  trial,  and  the  like,  with- 
out any  special  authority  from  the  client;  (1  John.  607,  1  Caines  252,) 
but  they  can  not  settle  the  suit,  and  conclude  the  client  in  relation  to  the 
subject  in  litigation,  without  his  consent  In  this  case  the  counsel  acted 
in  perfect  good  faith,  but  without  adequate  authority.  The  plaintiff 
must  try  the  cause:  but  as  he  has  not  been  in  fault,  he  ought  not  to  be 
charged  with  the  costs  of  the  circuit,  or  of  the  motion,  except  in  the 
event  that  the  suit  shall  terminate  against  him.  Ordered,  judgment,  as 
in  case  of  non-suit,  unless  the  plaintiff  stipulates  to  try  the  cause  at  the 
next  Chenango  circuit.  The  costs  of  the  last  circuit  and  of  this  motion 
are  to  abide  the  event  of  the  suit. 


Travis,  assignee,  &c.,  ts.  Hill  et  al. 

4>ecial  bail  piece  reciting  the  action  tre$pa$§  on  ilu  easty  put  in,  to  an  action  breoffat  hf 
capiaa  describing  the  action  at  tretpaUy  (for  aMauhing  and  having  criminal  ooover- 
lation,  4rc.,)  is  irregular.  Where  plaintiff ^s  attorney  treated  such  a  special  bail 
piece  as  a  nullity,  and  without  returning  the  copy  and  notice  thereof  serred  on  kin. 
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or  advising  defendant*!  attorney  of  the  mittake;  took  an  aMignment  of  the  bail  bond 
to  the  sheriff,  and  brongfat  an  action  thereon;  held,  (although  considered  sharp  prac* 
tice,)  that  the  defendant  must  pay  the  coats  of  the  hail  bond  suit  on  setting  the  sama 
aside,  without  costs  of  the  motion. 

Motion  by  defendant  to  set  aside  the  proceedings  in  this  catise  as  irreg" 
ular. — This  was  a  motion  to  set^ aside  the  proceedings  of  the  plaintiff  in 
this  cause  which  was  brought  on  a  bail  bond  given  in  a  suit,  entitled 
"  Supreme  Court,  Stephen  D.  Travis  vs.  Addison  Hill''  for  irregularity  or 
for  relief  on  terms. 

The  only  point  was  this:  The  capias  in  the  original  suit  preceding  the 
ac  etiam  clause  read  as  follows:  ^'  in  a  plea  of  trespass."  And  the 
special  bail  piece  put  in  by  defendant  after  giving  the  names  of  special 
bail,  &c,  read  as  follows:  '^  in  a  plea  of  trespass  on  the  case."  On  the 
part  of  the  plaintiff,  it  appeared  that  on  the  19th  of  May  last,  defendant^ 
Addison  Hill,  was  arrested  on  the  capias  in  the  original  suit,  and  gave 
a  bail  bond  to  the  sheriff  to  appear  in  the  action,  by  putting  in  and  per- 
fecting special  bail,  according  to  the  practice  of  the  court.  The  writ 
was  returnable  on  the  6th  of  July,  1846,  and  was  returned  on  or  before 
the  return  day.  Plaintiff's  attorney  not  having  received  notice  of  the 
appearance  of  defendant  in  the  suit,  on  the  22d  of  July  last,  filed  his 
declaration  de  bene  esse^  and  more  than  twenty  days  having  elapsed  after 
the  return  day  of  the  writ,  and  the  defendant  not  having  put  in  special 
bail  to  the  action^  the  plaintiff  took  an  assignment  of  the  bail  bond  given 
to  the  sheriff  and  brought  this  action.  Defendant  showed,  that  special 
bail  was  filed  on  the  23d  of  July,  and  copy  and  notice  thereof  served  on 
plaintiff  's  attorney,  on  the  25th  of  July,  together  with  notice  of  retainar 
of  defendant's  attorneys.  Defendant's  attorneys  stated,  they  had  never 
received  any  notice  from  plaintiff's  attorney,  relating  to  the  original  suit, 
and  that  the  copy  bail  piece  and  notice,  and  notice  of  retainer,  had  never 
been  returned  by  plaintiff's  attorney,  and  they  never  knew  but  that  the 
proceedings  in  reference  to  the  special  bail  were  satisfactory  to  plaintiff's 
attorney  until  this  suit  was  commenced.  It  appeared  that  the  ac  etiam  in 
the  capias,  was  for  assaulting  and  having  criminal  conversation  with  the 
plaintiff's  wife. 

£.  Yebks,  De/ls  Counsel.  Yebks  &  Bailet  Lefts  Mys. 

Wm.  Nelson,  Plffs  Counsel.  Wm.  Nelson,  Plffs  Atty. 

Bronson,  Chief  Justice. — ^The  defendant  made  a  mistake  in  the  origi- 
nal action  by  putting  in  bail  in  a  plea  of  trespass  on  the  case^  when  it 
should  have  been  trespass.  After  receiving  notice  of  bail  and  without 
advising  the  defendant  of  bis  error,  the  plaintiff  took  an  assignment  of 
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the  bail  bond,  and  eommenced  this  action.  This  was  pretty  diarp  prac- 
tice; -but  still,  I  think  the  defendant  must  pay  the  costs  in  the  bail  band 
suit  on  setting  aside  the  proceedings  in  that  action.  No  costs  will  be 
given  on  this  motion.  Ordered  that  all  of  the  plaintiff 's  proceedings  is 
this  suit  be  set  aside,  on  defendant's  paying  the  costs  of  the  8ame,aod 
putting  in  and  perfecting  bail  in  the  original  action. 


The  People  ex  reL  Evi  WiNTFiaLD,  vs.  The.  Judges  op  thb  ComT  or 

Common  Pleas  of  Steuben  County. 

It  it  qoMtionable  whether  a  oomt  of  common  pleM  can  acquire  jnriadictieaof  u  ippcil 
cause  ftom  a  justice's  court,  where  the  appeal  bond  served  on  the  jutioi  ii 
defective. 

The  court  of  common  pleas  can  not  compel  a  rttum  hj  the  justice,  where  that  ut 
defective  appeal  bond  served  on  him. 

Motion  6y  and  on  behalf  of  William  S.  Mtdhollonj  Esq.  ajusHa  of  the 
peace  J  of  the  county  of  Steuben^for  a  writ  of  prohibition  to  he  diredti  to 
the  judges  of  the  court  of  common  pleas  of  StetAen  county.— *It  ap- 
peared that  an  order  was  entered  in  the  book  of  common  rules  of  the 
court  of  common  pleas  of  Steuben  county  on  the  22d  May,  1846,  io  a 
cause  entitled  **  Jesse  S.  Bronson,  appellant  ads.  Eva  Winfield  sppellee." 
**  On  filing  affidavit  and  proof  of  due  service  of  appeal  papers  on  W111.S. 
MulhoHon,  Elsq.,  a  justice  of  peace  in  above  entitled  cause,  on  motioo  of 
R.  B.  Van  Valkenburgh,  appellant's  attorney,  ordered  that  said  Wm.  S. 
MulhoUon  make  and  file  a  return  in  thb  cause  within  ten  days  sf^  00- 
tice  of  this  rule,  or  show  cause  to  this  court  on  the  first  day  of  the  next 
terra  thereof  why  an  attachment  should  not  issue  against  him."  At  the 
June  term  1846  of  the  Steuben  common  pleas,  Mulhollon  the  justice  ap- 
peared by  his  counsel  to  show  cause  against  granting  the  attachment 
Jesse  S.  Bronson  also  appeared  by  counsel  to  enforce  the  order  against 
the  justice.  On  the  hearing  of  the  matter,  Mulhollon  produced  ao  affida- 
vit made  by  himself;  and  his  counsel  stated  the  contents  thereof  to  the 
court  and  objected  to  the  court  entertaining  the  motion  or  making  any 
rule  or  order  against  him,  on  the  ground  that  no  copy  of  any  affidavit  ia 
ijbe  matter  had  been  served  on  him.  The  court  decided  that  it  waa  oot 
Mceisary  to  aerve  any  copy  of  afiUavit,  and  that  the  counsel  for  Brooaos 
might  produce  and  use  the  original  affidavit  filed  at  the  time  of  entering 


1846.]  Special  Term  Reports.  249 

the  rule,  which  afBdavit  (after  objectioD  that  it  was  not  entitled  and  the 
objection  overruled)  the  counsel  for  Bronson  produced  and  read;  and  the 
court  decided  that  the  affidavit  was  suflScient,  and  the  justice  must  show 
cause.  The  counsel  for  the  justice  then  produced  and  read  an  affidavit 
made  by  the  justice,  which  stated,  that  on  the  17th  of  October,  1845, 
Bronson  served  upon  the  justice  appeal  papers  in  the  cause  of  Jesse  S. 
Bronson  appellant  ads.  Eva  Winfield  appellee.  After  examination  of  the 
papers,  the  justice  supposed  they  were  defective,  and  for  that  reason  did 
not  make  return  thereto;  the  supposed  defects  were,  that  the  affidavit  pur- 
poried  to  set  forth  the  proceedings  in  a  suit  in  which  one  Eva  Wvnfidd 
was  plaintiff  and  Jesse  L.  Bronson  was  defendant,  and  that  a  judgment 
was  rendered  against  the  defendant  for  forty  dollars  and  twenty-four 
cents  damages  and  six  dollars  and  three  cents  casts.  Whereas,  the  Plabt- 
iff  was  known  by  the  name  of  Evi  Winffidd  and  not  *^  Eva  Winfield'* 
and  the  name  was  so  entered  and  so  appeared  on  the  docket  of  the  judg- 
ment, nor  was  the  judgment  rendered  for  *^  six  dollars  and  three  cents 
costs"  but  for  five  dollars  costs  and  no  more;  that  the  affidavit  served  had 
no  allowance  of  appeal  endorsed  upon  it,  but  that  the  bond  attached  to  it 
by  a  pin  (and  not  otherwise)  had  an  allowance  of  appeal  endorsed  there- 
on, and  the  affidavit  alleged  as  reasons  why  the  attachment  should  not 
issue,  that  the  bond  did  not  state  truly  the  names  of  the  parties  to  the  * 
suit,  thatjit  did  not  set  forth  the  true  amount  of  the  judgment,  and  that 
no  allowance  of  appeal  was  endorsed  on  the  affidavit  served  on  the 
justice.  The  matter  was  then  argued  before  the  court  of  common  pleas, 
who  decided  that  the  facts  shown  by  the  justice  for  cause,  were  not  suffi- 
cient to  prevent  a  return  by  the  justice,  and  that  a  justice  of  the  peace 
bad  no  right  when  papers  were  served  on  him  in  a  case  of  appeal,  to  un- 
dertake to  decide  whether  or  not  they  were  in  conformity  with  the  statute, 
but  must  make  his  return  to  the  court  and  they  could  permit  them  to  be 
amended,  if  defective.  A  true  copy  of  the  bond  was  annexed  to  the 
moving  papers,  which  stated  the  plaintiff's  name  to  be  **  Eva  Winfield'' 
throughout,  and  recited  the  amount  of  the  judgment  **  forty-six  dollars 
and  twenty-seven  cents." 

W.  Baknes,  Counsel  for  mo.   Baknes  &  McCall,  Mttysfor  mo. 

A.  Tabor,  Counsd  opposed.     R.  B.  Van  VALKENBUBeH,  My  opposed. 

Bronson,  Chief  Justice. — It  is  questionable  whether  the  court  of  com- 
mon pleas  has  acquired  or  can  acquire  jurisdiction  until  the  bond  is 
amended    Motion  grasiied. 
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Stephen  Van  Rensselaer  et.  al.e  x'rs,  &c.,  vs.  Charles  SAUNDBRb 

Oyer  can  only  be  demanded  when  a  deed  is  pleaded  with  profert.  The  remedy  for  wut 
of  profert,  where  it  should  be  made,  is  a  demurrer. 

Where  defendant  moved  for  judgment  of  non  pros,  on  the  ground  that  the  plaintiff 
had  not  delivered  oyer  of  the  sealed  indentures,  on  which  they  dedared,  pumant  to 
demand  by  defendant;  bat  defendant  did  not  show  that  the  plaint ifis  made  profert 
of  the  indentures  in  the  declaration;  held  that  the  court  could  not , presume  proiert, 
because  it  might  have  been  omitted,  either  improperly,  or  upon  a  sulficieat  ezcote; 
and  besides,  it  is  a  general  rule,  that  the  party  who  moves  must  make  out  a  prt«s 
facU  case  before  his  adversary  is  bound  to  answer. 

Motion  by  defendant  for  judgment  of  non  pros. — The  defendwt 
moved  for  judgment  of  non  pros,  on  the  ground  that  the  plaintifii  had  not 
delivered  oyer  of  the  sealed  indentures  on  ivhich  they  declared,  pursuant 
to  a  demand  by  the  defendant.  The  affidavit  stated  that  the  dedaratioa 
vfas  upon  sealed  indentures,  and  that  oyer  was  long  since  demanded;  but 
It  was  T)Ot  stated  that  the  plaintiffs  made  profert  oi  the  indentures  in  the 
declaration.  Plaintiff's  counsel  said,  that  was  a  fatal  objection  to  the 
motion. 

S.  Stevens,  Defls  Counsel.        Davis,  W.  &  Davis,  De/ts  Mys, 
P.  Cagger,  Plffs  Counsel.  R.  Christie,  Jr.,  Plffs  Atiy. 

Bronson,  Chief  Justice. — Without  showing  that  the  plaintifi  made 
profert  of  the  indentures,  there  is  no  foundation  for  the  motion;  for  oyer 
can  only  be  demanded  when  a  deed  is  pleaded  with  profert  The  remedy 
for  want  of  profert,  where  it  should  be  made,  is  a  demurrer.  We  cannot 
presume  profert,  because  it  may  have  been  omitted,  either  improperly  or 
upon  a  sufficient  excuse;  and  it  is,  moreover,  a  general  rule,  that  the 
party  who  moves  must  make  out  a  prima  fade  case,  before  his  adversary 
is  bound  to  answer.    Motion  denied. 


Dewftt  C.  Stephens  vs.  George  Jackson  and  Robert  Robrd». 

Where  a  declaration  contains  two  tpecial  counts  and  two  comoNm  money  counti,  it  ii 
questionable  whether  it  is  strictly  regular  for  defendant  to  procure  an  order  for  t  (to* 
eral  bill  of  particulars  to  the  whole  cause  of  action.  There  is  no  gronnd  for  a  bill  lo 
far  as  the  special  counts  are  concerned,  {see  the  authoritia  cited  in  the  case,) 

S  ieetm,  That  in  such  a  case,  the  order  should  require  the  bill  of  particulars  u  to  thi 
common  countt  onlf. 

Motion  by  defendants  for  judgment  of  non  pros. — Defendants'  papcn 
showed  that  an  alternative  and  peremptory  order  had  been  obtained 
and  served  on  plaintiff's  attorney,  requiring  the  plaintiff  to  foniisfa  the 
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attorney  for  the  defendants  with  an  account  in  writing  of  the  particulars 
of  his  demand,  for  which  this  action  was  brought;  and  that  no  bill  of 
particulars  had  been  furnished  pursuant  to  such  orders. 

Plaintiif 's  papers  showed  that  the  declaration  in  this  cause  contained 
four  counts;  two  special  counts  for  the  nondelivery  by  the  defendants  to 
the  plaintiflfyof  a  quantity  of  soda  ash,  and  two  common  money  counts. 
It  was  stated,  that  the  plaintiff  did  not  expect  to  introduce  any  evidence 
under  the  common  counts;  and  supposed  the  orders  for  bill  of  particulars 
were  inoperative,  as  to  the  special  counts;  did  not  furnish  any  bill  under 
either  of  the  orders.  Plaintiff's  attorney  stated  that  it  was  his  opinion 
that  the  orders  for  bill  of  particulars  served,  were  inoperative  and  void 
for  embracing  the  special  counts,  those  counts  being  themselves  the  bill 
of  particulars.  Gra.  Pr.y  2d.  ed,  511;  Chit.  Arch\,Slb\  4  Cow.^  200; 
19  Wend.,  122. 

D.  Wright,  Befls  Counsel.  Alfred  G.  Jones,  Defts  Mty. 

T.  Jenkins,  Plffs  Counsel.  T.  Jenkins,  Plffs  Atty. 

Bronson,  Chief  Justice. — It  is  questionable  whether  the  defendants 
have  been  strictly  regular.  There  was  no  ground  for  a  bill  of  particulars, 
so  far  as  two  special  counts  are  concerned.  But  without  settling  any 
point  of  practice,  I  will  make  an  order  which  will  answer  the  purpose  of 
both  parties,  as  the  plaintiff  admits  that  he  has  no  evidence  under  the 
common  counts.  Ordered  that  the  common  counts  be  stricken  out  of 
plaintiff's  declaration. 


Robert  Niblock  vs.  Henry  Wright. 

Omitting  to  entitle  a  declaration  of  a  "  particular  term^'  of  the  court,  ia  an  irregularity 
for  which  a  specitd  motion  is  the  only  remedy,  12  Wtnd,^  293;  9  t<i  263.  Where  it 
appears  from  the  body  of  the  declaration  that  the  iuit  v>a$  commenced  before  th€  cauee 
of  action  arotey  this  objection  can  not  be  raised  on  demurrer,  where  there  is  no  tenn 
mentioned  in  the  title  of  the  declaration. 

Motion  by  defendant  to  set  aside  declaration  for  irregularity. — The 
motion  was  made  on  two  grounds,  to  wit:  that  the  declaration  was  not 
.entitled  of  any  term  of  this  court.  Also,  that  the  declajation  alleged  a 
cause  of  action  accruing  subsequent  to  the  time  when  the  suit  was  com- 
menced by  the  writ  of  replevin.  The  action  was  replevin  in  the  detinet; 
the  entitling  of  the  declaration  was  as  follows:  ^'  Of  the  term  of  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-six."  It  should 
have  been  entitled  of  May  term,  1846.  The  defendant  was,  on  the  11th 
of  April,  1846,  summoned  to  answer^  &c.,  and  on  the  same  day  the  goods 
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and  chattels  were  replevied  from  defendant  Plaintiff's  decIaratioD  com- 
plained **  that  the  said  defendant  on  the  first  day  of  JtUy^  one  thousand 
eight  hundred  and  forty'six^  at  the  city  of  Albany,  in  the  coanty  of 
aforesaid,  received  from  one  Lucas  Willson  a  certain  sloop  or  vessel, 
known  as  the  Star^with  her  tackle  apparel  and  furniture,  the  property  of 
him,  the  said  plaintiff,  &c.,  (the  property  replevied.) 

R.  H.  Northrop,  Defls  Counsel.    Howes  &  Northrop,  2){/b.^yi. 

P.  Cagger,  Plffs  Counsel.  P.  Cagokr,  Plffs  My. 

Plaintiff's  counsel  inisted  that  the  irregularity  complained  of--that 
the  cause  of  action  was  laid  in  the  body  of  the  declaration  after  the  sait 
was  in  fact  commenced,  should  be  taken  advantage  of  by  demurrer.  U 
Paine  tr  Duer  Pr.j  422;  2  Saund.y  1  n  1;  10  John.  219.  The  defend- 
ant could  not  be  prejudiced  by  the  omission  of  the ''  term."  The  time 
when  the  writ  was  issued  might  be  proved.  1  P.  ^  D.  Pr,^  423;  10 
John.  219.  It  might  be  otherwise,  if  the  declaration  was  entiled  of  a 
term  subsequent  to  that  in  which  the  writ  was  returnable.  13  Wenit 
293. 

Bronson,  Chief  Justice. — If  the  declaration  had  been  properly  entitled 
the  defendant  might  have  demurred,  because  the  suit  was  commenced  be- 
fore the  cause  of  action  arose  ;  but  as  no  term  was  mentioned,  ibe  de 
fendant  could  not  raise  the  question  on  demurrer.  Oooitting  to  entitle 
was  on  irregularity  for  which  this  motion  was  the  only  remedy.  (13 
Wend.,  293;  9  id  263.)    Motion  granted  with  costs. 


Cornelius  Kanouse,  pPff  in  error  vs.  John  M.  Martcv,  def 't  in  error. 

It  it  irrofttltr,  to  return  to  a  writ  of  error,  intirloeuiorf  proeadingt  bad  in  the  tmtt 
below  with  the  jndf  ment  record.  If  inteiloeatorj  proceedings  tie  wmted  b^  pliiitif 
in  error,  to  be  brought  op,  for  the  purpose  of  showing  jurisdiction  in  the  court  beitr, 
or  for  any  other  purpose,  he  should  allege  diminution  and  send  a  certiorari. 

An  sssignment  of  errors,  alleging  special  causes  of  error,  founded  on  aaeh  intHfaaABiy 
proceedings  if  also  irregular,  and  must  fall  with  the  return. 

Where  such  interlocutory  proceedings  are  returned,  at  the  request  of  the  plaintiff  ia  «^ 
error,  or  his  attorney,  and  error  assigned  thereon,  they  will  be  struck  out  with  eotti. 
The  judgment  record  will  stand  as  the  proper  return,  and  plaintiiT  in  emr  mijbtfft 
liberty  to  assign  errors  anew. 

Motion  by  defendant  in  error  to  strike  out  a  special  assignment  ofv* 
rors  contained  in  a  general  assignment  of  errors  in  the  cotcie,  and  a  fori 
of  the  return  made  to  the  writ  of  error  therein. — ^It  appeared  on  the  pait 
of  the  plaintiff  in  error  in  this  cause>  that  the  defendant  in  error  eoia* 
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menced  by  declaration,  an  action  of  assumpsit  in  the  court  of  common 
pleas  of  the  city  and  county  of  New  York,  against  Kanouse,  plaintiff  in 
error.  The  declaration  contained  four  counts,  in  each  of  which  the 
plaintiff's  demand  was  stated  to  be  one  thousand  dollars,  and  the  dam- 
ages were  laid  at  the  sum  of  one  thousand  dollars;  there  was  no  bill  of 
particulars, notice^  or  other  writing  accompanying  it,  limiting  or  reducing 
the  plaintiff's  demand  to  a  sum  less  than  one  thousand  dollars.  The 
plaintiff  below  being  a  citizen  of  this  state,  and  the  defendant  below  a 
citizen  of  New  Jersey,  the  latter,  at  the  time  of  entering  his  appearance 
duly  filed  a  petition  for  the  removal  of  the  cause  to  the  circuit  court  of 
the  United  States  for  the  Southern  District  of  New  York.  Afler  the  pre- 
sentation  of  the  petition,  the  court  below  received  an  affidavit  from  the 
plaintiff,  stating  the  amount  of  his  claim  to  be  four  hundred  and  ninety- 
nine  dollars  and  fiAy  cents  only;  and  thereupon  refused  to  make  an  order 
for  the  removal  of  the  cause,  and  subsequently  permitted  the  plaintiff  to 
file  an  amended  declaration,  in  which  his  claim  was  reduced  to  four  hund- 
red and  ninety-nine  dollars.  The  defendant  below  being  advised  that 
by  the  presentation  of  the  petition,  the  jurisdiction  of  the  court  below 
was  taken  away,  and  that  all  subsequent  proceedings  therein,  were  coram 
nonjudice  and  void,  suffered  judgment  to  be  taken  against  him  by  de- 
fault. On  the  first  day  of  the  session  of  the  U.  S.  circuit  court  next  afler 
the  presentation  of  the  petition,  the  defendant  below  entered  his  appear- 
ance in  the  circuit  court  in  the  cause,  and  subsequently  ruled  the  plaintiff 
to  declare.  Thereupon,  Martin,  plaintiff  in  the  court  below,  moved  the 
circuit  court  to  vacate  the  rule  to  declare,  and  for  a  perpetual  stay  of  pro- 
ceedings. Afler  argument  before  Mr.  Justice  Nelson  and  Judge  Betts,  the 
judges  of  the  circuit  court,  they  granted  the  motion  (without  costs) 
solely  upon  the  ground  that  there  was  not  on  file  any  order  of  the  court 
of  common  pleas  for  the  removal  of  the  cause;  but  at  the  same  time  ex- 
pressed their  opinion,  that  the  court  of  common  pleas  erred  in  refusing  to 
make  such  order,  and  had  no  right  to  proceed  therein  after  the  presenta- 
tion of  the  petition. 

On  the  part  of  the  defendant  in  error,  a  copy  of  the  writ  of  error  was 
annexed  to  the  moving  papers,  which  was  tested  the  17th  day  of  January 
1846,  and  returnable  on  the  first  Monday  of  May,  1846,  and  drawn  in  the 
usual  form.  A  copy  of  the  assignment  of  errors  was  also  annexed. 
The  special  assignment  of  errors  complained  of,  and  which  was  included 
in  the  general  assignment  read  as  follows:  **  There  is  also  error  in  this 
to  wit,  that  by  the  record  aforesaid  it  appears  that  the  judgment  aforesaid 
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in  form  aforesaid  given,  was  given  for  the  said  John  M.  Martin  against 
the  said  Cornelius  Kanouse,  whereas  by  the  laws  of  the  land,  the  said 
cause  ought  to  have  been  removed  to  the  said  circuit  court  of  the  United 
States  for  the  Southern  District  of  New  York,  and  the  said  court  of  com- 
mon pleas  had  no  jurisdiction  thereof  at  the  time  of  giving  of  the 
said  judgment/'  It  was  shown  by  defendant  in  error  that  the  return  to 
the  writ  of  error  in  this  Cause  contained  in  addition  to  the  judgment  re- 
cord, a  copy  of  the  original  declaration  in  the  suit  in  the  court  of  common 
pleas;  the  proceedings  to  remove  the  cause  from  the  court  of  common 
pleas  to  the  United  States  circuit  court,  and  the  proceedings  on  a  motion 
for  leave  to  amend  the  plaintiff's  declaration  in  the  court  of  common 
pleas.  It  was  stated  that  the  addditional  matters  were  returned  by  the 
clerk  of  the  court  of  common  pleas,  at  the  special  instance  and  request 
of  Andrew  S.  Garr,  Rsq.  the  attorney  for  Kanouse  in  the  common  pleas^ 
and  counsel  for  him  in  the  writ  of  error.  Had  not  such  request  been 
made  by  Garr,  the  clerk  stated  that  he  should  have  only  returned  to  the 
writ,  the  judgment  record,  as  in  ordinary  cases;  no  bill  of  exceptions 
having  been  filed. 

An  objection  was  made  by  defendant  in  error  to  allow  the  plaintiff  in 
error  an  amendment  of  the  assignment  of  errors,  to  bring  up  interlocutory 
proceedings  to  show  a  want  of  jurisnliction  in  the  court  of  common  pleas 
after  the  filing  of  the  petition  to  remove  the  cause;  because,  the  papers 
on  this  motion  shoioed  the  non-residence  of  the  attorney  ( jj.  S.  Garr)  of 
the  defendant  heloWy  and  a  consequent  inability  to  appear  in  the  state 
court  pursuant  of  the  act  of  the  U.  States  so  as  to  entitle  him  to  remove 
the  cause.  The  defendant  in  error  showed  by  the  affidavit  of  Peter 
Bently,  Esq.  an  attorney  and  counselor  of  the  Supreme  Court  of  the  state 
of  New  Jersey,  that  Bently  was  well  acquainted  with  Andrew  S.  Garr, 
Esq.  who  was  also  a  practicing  attorney  of  the  Supreme  Court  of  the  state 
of  New  Jersey,  and  had  a  family  with  whom  he  then  resided  and  for  many 
years  (then)  last  past  had  resirled  as  a  permanent  resident  in  and  inhabitant 
of  Jersey  City,  in  the  state  of  New  Jersey,  and  as  such  inhabitant  had  been 
in  the  habit  of  voting  in  that  city  and  at  state  elections  of  public  officer^ 
for  such  officers,  and  that  to  enable  said  Garr  to  vote  legally,  it  was  ne- 
cessary that  he  should  have  been  an  inhabitant  of  that  state  at  least  one 
year  prior  to  giving  any  vote  for  any  state  or  county  officers,  and  that  to 
enable  said  Garr  to  practice  as  an  attorney  of  record  in  the  Supreme  Court 
of  New  Jersey,  it  was  also  made  necessary  by  a  rule  of  that  court,  that 
he  should  be  an  actual  resident  in  the  state  of  New  Jersey.   The  affidavit 
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of  Martin  the  defendant  in  error  corroborated  the  fact  of  the  residence  of 
A.  S.  Garr  in  Jersey  City,  stateof  New  Jersey;  and  that  after  the  issuing 
of  the  writ  of  error  in  this  cause,  and  the  filing  of  the  return  thereto, 
Martin  made  a  motion  in  the  court  of  common  pleas,  to  take  from  the 
files  of  that  court  sundry  of  the  papers  filed  there  by  Garr  as  attorney; 
copies  of  whibh  were  annexed  to  the  return,  9n  the  ground  amongst 
others,  that  Garr  was  not  an  attorney  of  the  court  in  which  he  had  filed 
them.  The  motion  was  denied  by  the  court  of  common  pleas  (as  it  was 
understood)  chiefly  on  the  ground  that  the  motion  was  made  after  the 
proceeding  had  been  remoyed  into  this  court  by  writ  of  error.  In  answer 
to  the  residence  of  Garr,  the  affidavit  of  Andrew  S.  Garr  stated  that  he 
had  been  more  than  thirty  years,  and  was  then,  a  practicing  attorney  and 
counselor  of  this  court,  in  which  he  was  duly  admitted,  and  of  nearly  all 
the  other  courts  in  the  city  of  New  York,  and  had  never  been  removed  or 
suspended.  He  had  for  many  years  rented  and  occupied,  and  continued 
to  rent  and  occupy  a  tenement  in  the  city  of  New  York,  and  had  been 
and  was  in  the  constant  practice  of  spending  the  business  hours  of  every 
day  in  the  week  in  the  city  of  New  York,  and  of  dining  there.  In  the 
year  1833,  he  took  a  house  in  Jersey  City,  in  the  state  of  New  Jersey, 
where  his  family  has  ever  since  resided;  that  in  so  doing  he  never  intend- 
ed to  relinquish  his  professional  business  or  residence  in  the  city  of  New 
York,  but  on  the  contrary  to  continue  the  same.  That  from  the  first 
moment  of  his  occupying  the  house  in  Jersey  City,  his  usual  practice  had 
been  to  go  from  thence  early  in  the  morning  to  his  office  in  the  city  of 
New  York  in  which  he  kept  his  law  library  and  papers,  and  to  remain  in 
the  city  of  New  York,  exercising  his  profession  as  such  attorney  and 
counselor,  until  a  late  hour  in  the  afternoon;  that  during  the  hours  of  busi- 
ness he  was  rarely  absent  from  his  office,  except  when  at  the  City  Hall, 
or  elsewhere  in  the  city  on  business;  that  his  name,  profession,  and  place 
of  business  in  the  city  of  New*  York  were,  and  for  many  years  last  past 
bad  been  regularly  published  in  the  New  York  city  directory;  that  letters 
to  him  were  usually  directed  to  the  city  of  New  York,  and  came  to  him 
through  the  post  office  thereof,  at  which  hue  had  a  box,  and  that  be  had 
no  office  or  place  of  business  out  of  the  city  of  New  York.  That  although 
during. the  last  thirteen  years  it  had  been  generally  known  by  the 
members  of  the  bar  in  the  city  of  New  York,  that  his  dwelling  house 
was  in  Jersey  City,  his  right  to  continue  to  practice  as  an  attorney  of  the 
courts  of  this  state  had  never  been  questioned,  except  by  the  defendant 
in  error,  and  was  not  questioned  by  him  in  the  court  below,  until  after  he 
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had  obtained  the  judgment  which  the  plaintiff  in  error  seeks  to  reverse; 
and  that  during  all  the  proceedings  in  that  court,  in  the  original  action,  it 
was  well  known  both  to  the  plaintiff*  below  and  to  H.  C.  Westenrelt  Esq., 
hb  attorney  in  the  cause,  that  his  (Oarr's)  dwelling  house  was  in  Jersey 
City,  notwithstanding  which  they  recognized  and  treated  him  asattoraej 
for  the  defendant,  and  served  on  him  as  attorney  the  papers  and  notica 
in  the  cause.  The  following  authorities  were  cited  on  this  point,  5  Ytt,, 
786,789;  19  Wend.,  11;  1  Dodsan,  21;  IPhiUips  on  hs.,  (Untt.) 
26;  2  Kent's  Comets,  430,  note  (a,)  appendix  to  1  Wkeaton,  26, 27, 28. 

J.  M.  Martin,  Counsel  in  pro.  per.    H.  Scotil,  Attyfor  ieft  in  erm. 

O.  R.  BowDoiN,  J.  Wallis, 

Counsel /or  jdff  in  error.  Atty  for  plff  in  error, 

Bbonson,  Chief  Justice. — Nothing  has  been  properly  returned  in 
answer  to  the  writ  of  error  but  the  judgment  record  in  the  court  below. 
If  the  plaintiff*  in  error  wanted  the  other  matters  brought  up,  he  should 
have  alleged  diminution  and  sent  a  certiorari.  All  beyond  the  judgment 
record  must  be  struck  out;  and  as  the  improper  return  was  made  upon 
the  suggestion  of  the  counsel  for  the  plaintiff  in  error,  costs  of  the  motion 
should  be  allowed.  The  assignment  of  errors  is  founded  upon  the  irrega- 
lar  return,  and  roust  fall  with  it  Ordered,  that  the  return  made  to  the 
writ  of  error  by  the  court  below  be  corrected  by  striking  out  of  it  eveiy 
thing  but  the  judgment  record,  and  that  the  assignment  of  errors  be  set 
aside  with  ten  dollars  costs  of  the  motion  to  be  paid  by  the  plaintiff  in 
error,  who  is  at  liberty  to  assign  errors  anew. 


JoHif  F.  H.  Daoet,  plaintiff  in  error,  vs.  The  Commissioness  op  the  Aims 
House  and  BsmEWELL,  of  the  city  of  New  York,  ex.  rel.,  Maeoarct 

HoEFFELE,  defendant  in  error. 

A  common  law  certiorari  can  not  be  allowed  by  a  circuit  jodge,  or  anj  jndfe  at  chambm. 
Stt  Jtnte,  p.  126]  6  Wind.^  98;  6  itf.,  ^4;  9  id.,  433.} 

Motion  by  defendants  in  error  to  quash  a  certiorari. — ^This  was  a  case 
of  appeal  from  an  order  of  filiation  made  by  Garrit  Gilbert  and  Robert 
Taylor,  Esqs.,  special  justices  of  the  peace,  &c.,  in  the  city  of  New  Yoric, 
to  the  judges  of  the  court  of  general  sessions  of  the  peace,  in  and  for  the 
city  and  county  of  New  York.  This  cause  was  tried  on  the  17th  of  Feb^ 
ruary,  1844,  and  the  court  affirmed  the  order  of  filiation  in  all  respects. 

On  the  10th  of  February,  1844,  W.  Kent,  Esq.,  circuit  judge  of  t&e 
first  circuit,  allowed  a  common  law  certiorari  to  remove  the  proceedings 
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into  this  court  The  return  to  the  writ,  contained  an  affidavit  of  the 
attorney  for  plaintiff  in  error,  giving  the  testimony,  &c.,  in  the  case,  and 
the  original  order  of  filiation  and  the  writ  of  certiorari. 

G.  R.  J.  BowDom,  Defls  Counsel.        Wm.  W.  Campbell,  Defts  Mty* 

A.  Tabbr,  Plffs  Counsel.  F.  H,  B,  Bbyan,  Plffs  MLy. 

Defendant's  counsel  insisted  that  a  common  law  certiorari  could  be 
allowed,  only  by  the  court  on  cause  shown.  6  TFend.,  98;  6  TFiend, 
564,'  9  do,  433;  2  HouKtrdj  136.  Also,  that  no  papers  or  record  show- 
ing that  the  general  sessions  obtained  jurisdiction  by  appeal  and  made 
any  decision  therein,  had  been  returned  in  this  case.  The  affidavit  of  the 
attorney  was  no  part  of  the  return,  and  until  a  final  decision  or  judgment, 
a  certiorari  could  not  be  allowed.     2  R»  S,,  390. 

BaoNsoN,  Chief  Justice. — A  common  law  certiorari  can  not  be  allowed 
by  a  judge  at  chambers;  and  besides  the  writ  in  the  present  instance 
brings  up  no  question  which  can  be  reviewed  in  this  form  of  proceeding. 
Ordered  that  the  writ  of  certiorari  allowed  by  the  circuit  judge  of  the 
first  circuit  in  this  cause  be  and  the  same  is  hereby  quashed. 


John  A.  Cabifbell,  plaintiff  in  error,  vs.  Edward  M.  Clark  and  Robert 

C.  Clare,  defendants  in  error. 

The  service  of  an  order  $taying  further  proeeedinge  upon  an  execution,  granted  by  a 
comroiseioner  upon  the  allowance  of  a  writ  of  error,  does  not  operate  as  a  eupereedeae 
to  discharge  from  custody  a  defendant  who  was  arruted  before  the  service  of  the 
order.     21  Wend.,  287. 

After  the  service  of  such  order  on  the  sheriff  only,  and  he  suffers  the  defendant  to  es* 
cape,  the  plaintiff  is  at  liberty  to  issue  a  new  execution.    4  Caw,,  553;  6  id,  465. 

A  vrrit  of  error  and  order  to  stay,  does  not  stay  the  issuing  of  a  second  or  aUas  execu- 
tion in  such  a  case,  unless  the  order  to  stay  has  been  eerved  on  the  attorney  who  issued 
the  execution.    2  R.  8.,  599,  §  30. 

Motion  by  plaintiff  in  error  to  set  aside  an  alias  ca.  sa^j  issued  against 
him, — ^The  action  in  this  cause  was  trespass.  The  attorneys  for  defend- 
ants in  error  entered  up  judgment  against  the  plaintiff  in  error,  June  12, 
1846,  and  on  the  15th  of  June,  1846,  issued  a  ca.  sa.  against  plaintiff  in 
error,  to  the  sheriff  of  Niagara  county,  on  which,  the  plaintiff  in  error 
was  arrested  the  same  day;  after  the  arrest,  and  on  the  same  day,  a  writ 
of  error  to  this  court,  from  the  court  of  errors  in  this  cause,  tested  the  9th 
day  of  June,  1846,  with  an  endorsement  of  allowance  thereon  as  follows: 
''  I  allow  the  within  writ  of  error  and  a  proper  hond  as  required  hy  law, 
having  been  executed  and  exhibited  to  me.    I  hereby  order  that  the  issu- 
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ing  of  an  execution  on  the  judgment,  in  said  writ  mentioned,  be  stayed, 
if  none  has  been  issued;  and  if  an  execution  has  been  issued  thereon,  that 
all  proceedings  thereon  be  stayed  until  the  judgment  of  the  court  shall  be 
rendered  on  this  writ  of  error.  June  15, 1846.  (Signed,)  L.  H.  Nicholls, 
Supreme  Court  Commissioner,  Niagara  county,"  was  exhibited  to  the 
sheriflf;  and  the  attorney  for  plaintiff  in  error  requested  the  sheriff  to  show 
it  to  the  attorneys  for  defendants  in  error,  and  get  their  consent  to  have 
Campbell  (plaintiff  in  error)  discharged.  After  the  sheriff  had  shown 
the  writ,  &c.,  to  the  attorneys  for  defendants  in  error,  they  declined  to 
consent  to  the  discharge  of  Campbell.  The  attorney  for  Campbell,  then 
served  a  notice  on  the  sheriff  of  the  bringing  of  the  writ  of  error,  order, 
&c.,  and  the  sheriff  immediately  thereafter,  on  the  same  day,  discharged 
Campbell  from  arrest,  and  made  his  return  on  the  ca.  sa.y  that  he  had  so 
discharged  him,  and  filed  the  ca.  sa.y  and  return  in  the  clerk's  office.  On 
the  22(1  of  June  the  attorneys  for  defendants  in  error,  hearing  no  more 
from  the  writ  of  error,  and  not  having  been  served  with  any  notice  of  the 
issuing  of  the  writ,  nor  of  bail  in  error  or  order  staying  execution,  and 
the  v\rit  not  having  been  filed  with  the  clerk,  issued  an  alias  ca.  sa^^  on 
which  Campbell  was  the  same  day  arrested  by  the  sheriff.  After  the 
last  arrest,  Campbell's  attorney  served  on  the  attorneys  for  defendants  in 
error  a  notice  that  a  writ  of  error  had  been  allowed,  and  that  a  Supreme 
Court  commissioner  had  granted  an  order  staying  execution.  That  was 
all  the  proceedings  had  on  the  writ  of  error.  It  did  not  appear  that  the 
writ  had  ever  been  served  upon  or  filed  with  the  clerk  of  this  court,  nor 
had  any  notice  of  bail  in  error  been  served,  nor  had  the  order  staying 
execution  been  in  any  manner  served. 

The  attorney  for  plaintiff  in  error  insisted,  that  the  sheriff*  on  being 
served  with  the  order  to  stay  proceedings,  &c.,  could  proceed  no  further 
wiih  the  first  ca,  so.  Nor  could  another  execution  afierwaids  issue.  2 
jR.  S.J  494,  5,  §  29,  30.  That  notice  on  the  sheriff  was  sufficient.  3 
Hilly  473,  4. 

C.  Stevens,  Plffs  Covnsel.  G.  D.  La  Mont,  Plffs  AUy. 

M.  T.  Reynolds,  Dejls  Counsel.  Woods  &  Bowen,  Defts  Attyu 

Bronson,  Chief  Justice. — ^The  writ  of  error  and  order  to  stay  proceed- 
ings did  not  supersede  the  capias  ad  satisfaciendum  on  which  the  plain- 
tiff had  been  previously  arrested.  (21  Wend.y  287.)  And  the  sheriff 
having  suffered  the  plaintiff  to  escape,  the  defendants  were  at  liberty  to 
issue  a  new  execution,  as  they  did  on  the  22d  of  June.  (4  Cote?.,  553; 
6  id.  465.)    The  writ  of  error  and  order  to  stay,  did  not  stay  the  issuing 
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of  the  second  or  alias  ca.  sa.,  because  the  order  had  not  been  served  on 
the  defendants'  attorneys.  It  has  not  been  so  served  to  this  day^  (2  R.  S., 
597;  §30.)  The  sheriff  did  not  detain  the  plaintiff  on  the  jail  limits 
under  the  first  ca.  sa.;  but  discharged  him  out  of  custody,  and  the  writ 
was  returned.  The  proceedings  of  the  defendants  seem  to  have  been 
regular  in  all  respects.    Motion  denied  with  $7  costs  of  opposing. 


WiLUAM  D.  Thompson,  plaintiff  in  error  vs.  Augustin  Valarino, 

defendant  in  error. 

Where  one  or  two  defendants,  in  a  judgment,  brought  a  writ  of  error  thereon,  and  it 
appeared  that  before  the  issuing  of  the  writ,  that  the  other  defendant  was  requested 
by  his  co-defendant  to  join  in  the  writ,  which  he  declined  to  do;  and  a  motion  was 
made  by  defendant  in  error  to  quash  the  writ,  and  an  order  was  entered  on  the  deci* 
sion  of  the  motion,  that  the  defendant  who  declined  to  join,  appear  in  thb  court  at  the 
next  special  term,  and  join  in  the  writ  of  error  and  proceeding*  in  the  cause,  or  be 
forever  precluded  from  bringing  any  writ  of  error  on  the  judgment;  and  at  the  time 
appointed,  the  defendant  in  error  produced  proof  of  the  due  service  of  a  copy  of  such 
order  on  the  defendant,  who  refused  to  join,  and  on  the  attorneys  for  plaintiff  in  error/ 
and  the  defendant  not  having  joined  in  the  writ,  an  order  was  thereupon  entered,  that 
the  defendant's  default  be  entered,  (which  would  preclude  him  from  bringing  any  writ 
of  error  on  the  judgment,)  and  tkat  the  coita  of  the  motion  be  paid  by  the  plaintiff  in 
error,     (2  J2.  5  ,  593;  $  14.) 

Motion  by  defendant  in  error  that  one  Sidney  Mason  appear  and  join 
in  the  writ  of  error  in  this  catise,  and  in  the  proceedings  therein,  and  pay 
the  costs  of  the  motion  and  proceedings;  and  in  case  of  his  non-appear- 
ance that  his  default  be  enteredy  Sfc. — At  the  last  June  special  term  the 
defendant  in  error  made  a  motion  to  quash  the  writ  of  error,  &c.,  in  this 
cause,  for  irregularity,  on  papers  which  showed,  that  the  writ  of  error  in 
the  cause  was  prosecuted  out  of  this  court  by  the  plaintiff  in  error,  who 
was  one  of  the  defendants  in  the  court  below,  for  the  purpose  of  remov* 
ing  into  this  court  the  record  and  proceedings  in  a  judgment  recovered 
in  the  superior  court  of  the  city  of  New  York,  by  the  defendant  in  error, 
against  the  plaintiff  in  error  and  Sidney  Mason  as  copartners,  in  an  action 
of  assumpsit  for  $4069*26  damages  and  costs,  on  the  25th  day  of  October, 
1845.  The  writ  of  error  was  tested  on  the  third  Monday  of  October, 
1845,  and  returnable  on  the  first  Monday  of  January,  1846.  The  suit  in 
the  superior  court  was  brought  against  Sidney  D.  Mason  and  Wm.  D. 
Thompson  as  copartners.  The  capias  was  served  on  Thompson  only, 
and  not  on  Mason,  as  it  was  alleged  that  Mason  at  the  time  of  the  issu- 
ing and  return  of  the  capias,  and  for  a  long  time  subsequent  was  beyond 
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seas  and  out  of  the  jurisdiction  of  the  court.    Thompson  appeared  and 
defended  the  suit,  and  judgment  was  entered  up  against  both  defendants. 
The  writ  of  error  was  sued  out  in  the  name  of  Thompson  alone  impleaded 
with  Mason  as  plainti£f  in  error.    It  was  alleged,  that  at  the  time  the 
writ  was  issued.  Mason  was  in  full  life,  within  the  State,  and  not  incapa- 
ble  from  insanity  or  otherwise  of  joining  in  the  writ;  and  that  Meson 
had  never  been  made  a  party  to  the  writ  of  error.    The  bond  given  on 
the  allowance  of  the  writ  of  error,  was  executed  by  Thompson  as  princi- 
pal with  Mason  his  co-defendant  in  the  court  below,  and  another  person 
as  sureties;  and  the  usual  order  granted  staying  proceedings  on  execulioo, 
&c.    Defendant  in  error  served  notice  of  exceptions  to  the  sufficiency  of 
the  sureties  in  the  bond,  without  waiving  any  other  objection  which  he 
was  entitled  to  take  against  the  bond  or  either  of  the  sureties,  and  also 
claimed  and  insisted  that  Sidney  Mason  was  not  competent  bail  in  error, 
to  stay  the  issuing  of  execution,  or  to  authorize  the  allowance  of  the  writ 
of  enor.    The  sureties  subsequently  justified  by  affidavit  which  was  filed. 
The  writ  of  error  was  returned  and  filed  on  the  11th  of  April  last.   On 
the  6th  of  May  the  plainiifif  in  error  filed  and  served  his  assignment  of 
errors;  the  only  error  assigned  being  error  in  fact,  namely,  that  at  the 
time  of  the  commencement  of  the  suit  upon  which  the  judgment  was  ren- 
dered, he  was  and  ever  since  had  continued  to  be  and  then  was  consul  of 
the  Republic  of  Ecuador  for  the  port  of  New  York,  and  not  liable  to  be 
sued  in  the  state  courts.    That  no  leave  was  ever  applied  for  or  obtained 
from  this  court  by  or  on  behalf  of  the  plaintiff  in  error,  to  the  issuing  of 
the  writ  of  error  or  to  the  assignment  of  such  error  in  fact;  that  the  coo- 
tract  on  which  the  judgment  was  rendered,  was  made  by  the  plaintiff  in 
error  jointly  with  Sidney  Mason,  as  partner  of  the  commercial  firm  of 
Mason  &  Thompson,  as  appeared  by  the  return  to  the  writ  of  error;  and 
that  Sidney  Mason  was  not,  at  the  time  of  the  commencement  of  this  suit 
in  the  court  below,  nor  had  he  been  at  any  time  since  a  consul  or  vice 
consul  or  liable  to  be  sued  by  the  defendant  in  error  in  any  district  court 
of  the  United  States. 

On  the  part  of  the  plaintiff  in  error,  it  appeared  that  before  the  issuing 
of  the  writ  of  error,  his  attorneys  made  application  in  writing  and  verb- 
ally, to  Mason,  to  join  in  the  writ  of  error  in  this  cause,  which  he  declined 
to  do,  stating  that  he  considered  the  whole  of  the  business  with  Valarinoao 
affair  of  Mr.  Thompson's,  and  he  desired  to  have  nothing  to  dj  with  it; 
but  if  Thompson  dtsired  it,  he  would  become  one  of  his  sureties  on  bring- 
ing the  writ.    Thompson's  affidavit  stated  that  Mason  left  New  Yoik 
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i]pon  a  journey  to  yirginia,  one  day  before  the  capias  vizs  serred  in  the 
cause  in  the  court  below,  and  denied  that  he  was  bey<md  seas,  at  the 
time  of  the  commencement  of  the  suit,  or  had  been  at  any  time  since;  that 
he  returned  about  two  weeks  after  he  left  for  Virginia. 

Upon  these  facts,  Mr.  Justice  Jewett  at  the  June  special  term,  made 
an  order  as  follows:  "  Ordered  that  Sidney  Mason  appear  in  this  court, 
on  the  first  day  of  the  next  special  term  thereof,  and  then  join  in  the  writ 
of  error  and  the  proceedings  of  this  cause,  or  be  forever  precluded  from 
bringing  another  writ  of  error  on  the  judgment  in  said  cause;  and  in  the 
mean  time  all  further  proceedings  on  such  writ  to  be  stayed." 

The  attorney  for  defendant  in  error,  served  on  Sidney  Mason  and  on 
the  attorneys  for  plaintiff  in  error  a  copy  of  the  order  and  notice  of  this 
motion,  on  the  20th  of  July  last,  and  gave  notice  that  the  papers  upon 
which  the  order  was  founded  as  well  as  the  order  itself,  would  be  used  on 
this  motion. 

A  Taber,  Defts  Counsel.  Francis  Griffin,  Defts  AUy, 

G.  R.  J.  BowDoiN,  Plffs  Counsel.  Emerson  &  Prichard,  PlffsJlUys. 

Bronson,  Chief  Justice. — Mason  having  neglected  to  appear  and  join 
in  the  writ  of  error,  his  default  must  be  entered,  which  will  preclude  him 
from  bringing  any  writ  of  error  on  the  judgment.  The  only  remaining 
question,  which  can  at  this  time  be  considered,  is,  that  of  the  costs  of  the 
motion,  which  should,  I  think,  be  paid  by  the  plaintiff  in  error.  (2  J?.  i9., 
593;  §  14.) 

{Order.)  Sidney  Mason  having  neglected  to  appear  and  join  in  the 
writ  of  error  in  this  cause,  pursuant  to  a  rule  of  this  court,  with  which  he 
has  been  duly  served.  Ordered  that  his  default  be  entered,  and  that  he 
be  forever  precluded  from  bringing  any  writ  of  error  on  the  judgment  in 
this  cause.  And  it  is  farther  ordered  that  the  plaintiff  in  error  pay  to  the 
defendant  in  error  ten  dollars. costs  of  the  motion  to  quash  the  writ  of 
error;  and  in  default  of  such  payment,  that  the  writ  of  error  be  quashed. 


JosiAH  Whifplb  Jenkins  vs.  Joseph  L.  Williams. 

As  between  attorney  or  solicitor,  and  client,  the  client  has  a  right  to  have  his  bill  of 
costs  taxed  ;  and  although  he  may  have  made  a  formal  settlement  with  hit  attorney 
or  solicitor,  and  have  confessed  judgment  for  the  amount  of  the  costs  as  made  out 
(without  taxation)  by  his  attorney  or  solicitor,  jret,  if  the  client  is  subsequently  dis- 
satisfied and  demands  a  taxed  bill,  it  is  proper  that  the  bill  should  be  taxed.  Ths 
client  is  not  eompetent  ro  deterauM  how  much  oof  bt  to  be  allowed  at  ttiaUo  oosls. 


262  New  York  Supreme  Court  [Sept., 

It  is  different  however  with  coumel  feet,  there,  the  client  is  competent  to  judge  for 
himself  what  are  proper  allowances,  and  if  be  settles  and  wffceet  with  his  coQosd 
on  the  amount,  with  a  full  knowledge  of  all  the  facts  \  he  will  be  bound  by  it,  and 
the  court  will  not  interfere. 

Motion  by  defendant  for  a  perpetual  stay  of  execuiiony  and  that  the 
judgment  in  this  cause  be  set  aside  or  satisfied. — About  the  first  of  August, 
1844j,  the  defendant  retained  the  plaintiff  as  solicitor  and  counselor  ia 
chancery,  to  appear  for  him  in  a  chancery  suit.    The  suit  >vas  commenced 
in  the  month  of  July,  1844,  by  Jane  Williams  (the  wife  of  defendant) by 
Marcus  Holmes,  her  next  friend,  by  filing  a  bill  of  complaint  against  the 
defendant  before  the  vice  chancellor  of  the  fifth  circuit,  to  obtain  a  sepa- 
ration from  bed  and  board  forever  between  her  and  the  defendant,  and 
for  alimony.    Defendant's  appearance  was  entered  on  the  6th  of  August) 
1844.    On  the  23d  day  of  September,  1844,  the  defendant's  answer  to 
the  bill  of  complaint  was  filed  and  served.    The  defence  set  up  in  the 
answer  was  adultery  by  the  complainant.    The  cause  was  decided  by  the 
vice  chancellor  on  or  about  the  4th  of  October,  1845,  against  the  defend- 
ant.    It  appeared  that  Thomas  H.  Flandrau,  Esq.,  was  employed  as  asso- 
ciate counsel  for  defendant,  and  assisted  in  the  management  and  argument 
of  the  cause.    From  the  papers  on  this  motion,  which  were  very  volu- 
minous on  both  sides,  it  appeared  that  the  chancery  suit  was  of  greatim- 
portance,  and  was  severely  litigated  by  both  parties.     Flandrau  stated  in 
his  aflSdavit,  that  the  examination  of  witnesses  commenced  about  the  3d 
of  December,  1844,  and  ended  about  the  last  of  May,  1845.     During  that 
period  he  attended  most  of  the  examinations  as  assistant  counsel  with  (he 
Jenkins,  and  that  the  examinations  according  to  his  recollection  actually 
occupied  over  two  months ;  that  about  120  witnesses  were  examined 
whose  testimony  amounted  to  about  300  folios  in  length.    The  decree 
against  the  defendant,  as  first  ordered  in  the  cause,  was  for  a  yearly  al- 
lowance to  the  complainant  of  $600  with  costs,  but  was  aAerwards  re- 
duced to  $400  per  year  and  the  costs,  subject  to  certain  specific  qualifica- 
tions. 

The  defendant  Williams  stated  in  his  aflidavit  on  this  motion,  that  the 
plaintiff  Jenkins,  on  or  about  the  20th  of  October,  1845,  informed  hia 
that  a  writ  of  ne-exeat  was  issued  against  him  in  the  chancery  cause  and 
he  would  be  arrested  by  virtue  thereof  unless  he  immediately  leA  the 
state,  which  Jenkins  advised  him  to  do,  and  which  information  he  believ- 
ed to  be  true  and  acted  accordingly;  and  that  under  the  excitement  of  the 
occasion,  he  was  persuaded  by  Jenkins  to  give  a  bond  and  warrant  ot 
attorney  to  enter  judgment  upon,  in  favor  of  Jenkins  against  him  in  the 
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penalty  of  $1640*529  conditioned  to  pay  $820*26;  as  well  to  secure  the 
costs  in  the  chancery  suit  as  on  a  settlement  thereafter  to  be  made  be- 
tween him  and  Jenkins^  should  there  be  found  anything  due  and  unpaid, 
as  also  to  place  his  personal  property  out  of  the  reach  of  the  complain- 
ant, and  for  no  other  purpose;  and  that  he  was  also  persuaded  to  give  to 
Thomas  H.  Flandrau  a  bond  and  warranty  of  attorney  in  the  penalty  of 
$1000,  conditioned  to  pay  $500  for  a  similar  purpose. 

It  further  appeared  from  the  affidavit  of  Williams,  that  he  left  this  state 
about  the  20th  October,  1845,  and  was  absent  about  six  months,  during 
which  time  the  chancery  suit  was  settled,  and  on  his  return  he  requested 
a  settlement  with  Jenkins,  in  regard  to  the  costs  in  the  chancery  suit; 
that  Jenkins  at  first  put  him  off  because  he  was  not  ready,  and  afterwards 
claimed  that  they  had  settled  all  of  that  matter.  Williams  then  requested 
a  taxed  bill  of  costs,  which  Jenkins  refused  to  give  him. 

Williams  stated,  that  he  had  paid  or  caused  to  be  paid  the  following 
charges  in  the  chancery  suit,  viz: 

To  complainant's  solicitor  by  order  of  court,  $75*00 

"  do  do        do  do      for  alimony,  -325*00 

'^     complainant's  solicitor  $5  per  week,  61  weeks,  30500 

*^     complainant's  solicitor  on  the  settlement  of  the  suit,  2324*00 

"     the  plaintiff  (Jenkins)  for  his  costs,  &c.,  1027*48 

'*     expenses  on  commissions,  2*00 

*^    Joseph  D.  Husbands,  examiner,  24*00 

"     Huet  R.  Root,  examiner,  600*00 

"    Thomas  H.  Flandrau  as  counsel,  52000 

^'     expenses  of  commissions  to  Missouri,  10*00 

That  of  the  sum  of  $1027*48  paid  plaintiff  (Jenkins)  as  above  stated; 
$400  was  paid  by  a  bill  of  lumber  which  he  let  Jenkins  have  during  the 
years  of  1844  and  1845;  $100  Williams's  check,  which  Jenkins  received 
the  money  on,  $281*23  was  received  by  Jenkins  on  the  sale  of  Wjllams's 
personal  property,  which  was  sold  on  Jenkins's  and  Flandrau's  executions 
after  Wiliianis  left  the  state,  (and  $285  was  received  by  Flandrau  on  his 
executions  out  of  the  avails  of  the  same  sale;)  the  remainder  was  stated 
to  have  been  paid  in  small  sums  at  different  tiroes,  (giving  the  amounts 
and  manner  of  payment)  during  the  progress  of  the  chancery  suit ;  and 
all  to  be  applied  towards  Jenkins's  costs  in  the  suit;  that  Jenkins  claimed 
as  due  him  on  the  execution  in  this  cause  $551*64  and  interest.  Wil- 
liams stated  that  he  was  a  farmer,  and  never  before  this  suit  had  any  suit 
in  chancery,  and  was  wholly  ignorant  of  what  the  legal  and  proper  charges 
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were  or  should  be  for  such  services,  that  he  never  had  been  furnidied  with 
any  bill  of  items  of  the  costs  and  charges  of  his  solicitor  and  counsel  in 
the  suity  but  i^as  informed  and  believed  the  amount  claimed  of  bim  was 
unreasonable  and  excessive.  Two  affidavits  of  counselors  of  this  court 
vrere  produced  by  Williams,  one  of  which  stated  that  he  had  examioed 
the  proceedings  in  the  chancery  suit,  and  in  his  judgment  the  taxable  fees 
on  the  part  of  solicitor  for  the  defendant,  exclusive  of  disburseinents,  woold 
amount  to  about  the  sum  of  $200,  and  the  reasonable  counsel  fees  in  the 
cause  would  be  9300.  The  other  stated  that  he  was  well  acquaiated  with 
all  the  proceedings  in  the  cause,  and  in  his  judgment  the  taxable  fees  of' 
the  solicitor  for  defendant  would  amount  to  about  the  sum  of  (300,  and 
that  the  reasonable  counsel  fees  on  the  part  of  the  defendant  would  be 
fSOO, 

On  the  part  of  Jenkins  in  opposition  to  this  motion,  it  appeared  bjrthe 
affidavit  of  Samuel  Baldwin,  Esq.,  that  he  had  been  attorney  and  solici- 
tor for  six  years,  and  for  three  years  past  counselor  in  this  court  and 
counselor  in  chancery,  that  he  was  employed  in  Jenkins's  office  from  the 
3d  of  December,  1844,  to  the  2d  of  April,  1846,  and  during  most  of  the 
progress  of  the  chancery"  suit  between  Williams  and  his  wife.    That 
Ralph  Mcintosh  was  a  student  at  law  in  Jenkins's  office  during  the  time. 
That  Williams  ( the  defendant)  lived  about  three  miles  from  Jenkins's  office; 
when  Baldwin  entered  the  office,  and  down  to  the  time  when  the  cause 
was  argued,  in  the  month  of  August,  1845,  Williams  was  at  Jenkins's  office 
a  large  portion  of  his  time  in  reference  to  the  cause;   he  (Baldwin)  was 
engaged  a  number  of  days  in  taking  testimony  for  Williams  in  the  cause, 
and  had  a  general  knowledge  of  the  proceedings  therein,  and  had  oo 
doubt  that  Jenkins,  Mcintosh  and  himself,  were  severally  engaged  in  the 
cause  as  much  as  one  half  of  the  time  during  business  hours,  from  the 
time  he  entered  the  office  down  to  the  argument  of  the  cause;  that  during 
that  time,  Jenkins  was  so  much  engaged  in  the  cause  that  other  bosioes 
requiring  attention  was  necessarily  turned  off,  neglected  or  delayed.  That 
soon  after  the  decision  of  the  case  was  known,  W^illiams  stated  to  him 
at  Jenkins's  office,  that  he  was  utterly  unable  to  pay  the  amount  decreed 
by  the  vice  chancellor,  and  that  he  was  determined  to  arrange  his  biBiMss 
and  leave  the  state  as  soon  as  possible,  and  a  short  time  afterwards  stated 
the  same  thing  in  substance  to  Jenkins  at  Jenkins's  office,  in  his  ( Baldwin's) 
presence.     That  Jenkins  replied  in  substance  that  it  would  be  foil)  bx 
him  to  think  of  removing  from  the  state;  and  mentioned  as  a  reason,  the 
Ion  and  haconvenience  to  him  of  hastily  closing  up  his  affiun,  as  ha  pro- 
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perty  was  then  situated,  and  after  considerable  conversation  between  them, 
Williams  repeated  his  determination  of  arranging  his  business  and  remov- 
ing from  the  state,  with  the  intention  not  to  return,  giving  as  a  reason 
that  he  was  utterly  unable  to  pay  the  amount  of  the  decree,  and  desired 
Jenkins  to  have  his  costs  made  out  in  the  cause  that  he  might  have  a 
settlement  with  him  and  pay  or  secure  him*  That  Jenkins  soon  afterwards 
directed  Baldwin  to  make  out  a  bill  of  costs  in  the  cause,  which  was  ac- 
cordingly done;  it  occupying  several  days  to  do  it,  as  it  required  much  la- 
bor in  the  examination  of  entries  and  papers,  and  at  that  time  Baldwin 
was  a  taxing  officer  of  this  court,  and  had  done  considerable  of  that  kind 
of  business.  The  bill  was  made  out  with  much  care  and  did  not  contain 
any  counsel  fees  or  other  fees  not  provided  for  by  the  fee  bill  as  he  (Bald- 
win) believed.  The  amount  of  the  bill  when  finished  amounted  to 
$720'26.  Soon  after  the  bill  was  completed,  Williams  called  at  the  office 
of  Jenkins,  and  it  being  presented  to  him,  it  was  examined,  explained  and 
conversed  about  between  Williams  and  Jenkins,  and  it  was  believed  to 
be  well  understood  by  Williams.  It  was  then  talked  about  between  Wil- 
liams and  Jenkins  as  to  what  amount  Jenkins  ought  to  be  allowed  for 
counsel  fees  and  services  rendered  in  the  cause,  not  included  in  the  bill 
of  costs;  in  which  Jenkins  after  contending  for  a  larger  sum  and  Williams 
against  allowing  it,  finally  agreed  to  take,  and  Williams  agreed  to  allow 
the  sum  of  $600.  That  Jenkins  had  at  that  time  spent  considerable  time 
and  labor  in  arranging  the  business  of  Williams  to  enable  him  to  remove 
from  the  state,  and  about  some  considerable  other  business  connected  with 
such  removal,  and  the  sale  of  his  real  estate,  bank  stock,  and  some  other 
property  then  remaining  to  be  sold,  and  the  sum  of  $100  was  finally 
agreed  upon  between  Williams  and  Jenkins  for  such  service,  as  a  proper 
remuneration  to  Jenkins.  The  amount  of  Williams's  account,  which  was 
for  lumber,  timber,  and  money  furnished  Jenkins  by  Williams,  was  then 
examined  and  talked  over,  and  ascertained  from  the  bills,  memorandums 
and  evidences  thereof  produced,  to  be  and  which  was  mutually  agreed 
upon  between  Jenkins  and  Williams,  the  sum  of  $500.  Baldwin  then 
added  together  the  sums  agreed  to  be  allowed  Jenkins,  and  took  there- 
from the  sum  of  $600,  the  amount  agreed  to  be  allowed  Williams,  which 
left  a  balance  due  Jenkins  of  $820*26  and  which  was  then  mutually 
agreed  upon  as  the  balance  due  from  Wiliams  to  Jenkins.  Baldwin  stat- 
ed that  the  settlement  was  made  in  a  fair  and  considerate  way  and  man- 
manner,  and  as  he  believed  according  to  the  true  intention  and  under- 
standing of  Jenkins  and  Williams.  Baldwin  was  then  directed  to  draw  up 
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a  bond  and  warrant  of  attorney  to  Jenkins  for  the  entry  of  judgment  ior 
the  balance  found  due  to  Jenkins,  \vhich  were  (hen  duly  executed  aod  de- 
livered by  Williams;  Baldwin  being  the  subscribing  witness.  Baldwin 
stated  that  he  had  repeatedly- heard  Williams  express  his  mtire  satisfac- 
tion with  the  manner  of  conducting  and  managing  the  suit  by  his  coun- 
sel; and  thai  whatever  might  be  the  result  of  the  litigation,  be  should 
be  satisfied  that  everything  had  been  done  in  his  behalf  that  could  be. 

Jenkins's  affidavit  corroborated  the  facts  of  the  settlement  between  bim 
and  Williams,  as  stated  by  Baldwin,  and  entered  very  minutely  into  all 
the  proceedings  had  in  the  chancery  suit.  That  since  the  settlement  vith 
Williams,  he  had  received  $28 1*23,  which  was  endorsed  on  the  execution 
after  the  sale  of  Williams's  personal  property.  Jenkins  also  stated  how 
unci  in  what  manner  he  did  disposed  of  all  the  money,  &c.  he  had  receir- 
ed  of  Williams  trom  time  to  time,  which  went  to  make  up  the  sum  of 
f  1027*48  stated  by  Williams  to  have  been  paid  on  and  towards  his  costs 
in  the  chancery  suit ;  $500  was  allowed  on  the  settlement  as  stated  by  Bald- 
win; $281*23  received  on  the  execution,  and  the  remainder  expended 
during  the  progress  of  the  suit  for  disbursements  in  the  suit,  and  for  the 
benefit  of  Williams  in  carrying  on  the  suit,  giving  particulars.    Jenkins 
stated  that  from  the  importance  of  the  case,  as  well  as  the  great  anxiety 
of  Williams  on  the  subject,  he  was  induced  to  attend  to  the  suit  in  prefer- 
ence to  any  other  business  and  to  bestow  his  time  freely  in  search  of  evi- 
dence and  ascertaining  the  evidence  to  be  given;  that  he  devoted  his  most 
unremitted  attention  and  his  best  energies  to  the  defence  of  the  suit,  and 
believed  that  $500  was  not  an  adequate  compensation  for  his  senice  in 
the  cause,  from  its  commencement  to  the  decision  of  it  by  the  vice  chan- 
cellor, over  and  above  the  services  chargeable  in  a  taxed  bill  of  costs 
against  his  client.     Jenkins  stated,  that  he  did  not  know  or  had  be  heard 
on  or  about  the  20th  of  October,  1845,  that  a  writ  of  ne  exeai  had  been 
issued  against  Williams,  nor  did  he  know  that  any  such  writ  had  been 
issued,  until  aAer  Williams  had  left  the  state.  That  he  never  in  any  noan* 
ner  whatever,  at  any  time,  advised  Williams  to  leave  this  state,  and  de- 
nied that  there  was  any  agreement  or  understanding  between  him  aod 
Williams,  that  when  Williams  returned  to  this  state,  or  at  any  other  time, 
he  and  Williams  would  have  a  full  and  just  settlement  of  their  dealings, 
and  ascertain  how  much,  if  any  thing,  would  be  due  him  undtr  the  judg- 
ment, or  anything  of  like  effect;  but  upon  the  confession  of  the  judgment 
by  Williams  the  settlement  was  full  and  final,  and  as  he  had  no  doubt, 
was  so  understood  by  Williams.    After  the  return  of  Wilitams  to  thi 
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state,  he  called  on  Jenkins  and  wanted  to  settle  with  him;  Jenkins  sup- 
posing he  wanted  to  pay  the  amount  due  on  the  judgment,  directed  his 
clerk  to  make  out  the  amount,  and  soon  afterwards  a  statement  of  it  was 
handed  to  Williams,  who  without  making  any  objections  or  intimating 
that  anything  was  wanting,  took  the  statement  away,  and  in  a  few  days 
called  on  Jenkins  and  threatened  him  with  a  litigation  in  regard  to  the 
judgment,  and  demanded  a  taxed  bill  of  costs  in  the  chancery  suit.  Jen- 
kins stated  that  on  perceiving  the  disposition  of  Williams  to  get  up  a  liti- 
gation with  him,  he  paid  but  little  attention  to  his  request  for  a  bill  of 
costs,  although  he  would  willingly  have  made  out  such  bill  for  the  satis- 
faction of  Williams,  had  he  called  for  it  in  a  friendly  manner.  When 
Williams  demanded  the  bill  of  costs,  (which  was  in  June  last)  he  for  the 
first  time  claimed  that  he  had  never  had  any  settlement  with  Jenkins. 

Thomas  H.  Flandrau  stated,  that  he  was  counsel  with  Jenkins  in  the 
chancery  suit  against  Williams,  and  attended  most  of  the  examinations 
with  Jenkins  as  assistant  counsel,  which  actually  occupied  over  two 
months;  that  from  his  knowledge  of  the  proceedings,  he  believed  that  in 
preparing  for  the  examinations  and  attending  them,  at  least  one  half  of 
Jenkins's  time  during  six  months  was  fully  occupied;  that  he  well  knew 
the  labor  and  services  bestowed  by  Jenkins  and  his  clerks  in  the  chancery 
suit,  and  that  over  and  above  the  taxable  services  as  between  solicitor  and 
client,  he  believed  that  $500  would  not  be  an  adequate  counsel  fee  to 
compensate  Jenkins  for  his  services  in  the  cause.  Flandrau  stated  that 
it  was  not  true  that  he  ever  received  from  Williams  the  sum  of  $520  as 
collected  on  his  execution  by  the  sherifi  on  the  judgment  against  Williams 
mentioned  in  Williams's  affidavit;  that  the  only  amount  received  was  $285 
in  his  favor. 

Jenkins  produced  the  affidavits  of  two  other  counselors,  who  were  ac- 
quainted with  the  proceedings  in  the  chancery  suit,  who  severally  stated 
that  in  their  opinion  $500  over  and  above  the  taxable  costs  in  the  cause, 
was  no  more  than  a  reasonable  compensation  to  Jenkins  for  his  services 
as  counsel  in  the  cause. 

T.  C.  Clark,  Dcfls  Counsel.    E.  J.  Richardson,  Defls  Atty. 

S.  Stevens,  Plffs  Counsel.        J.  Whipple  Jenkins,  Jltty.  in  pro.  per. 

Bronson,  Chief  Justice. — As  to  the  $500  counsel  fee  in  the  chancery 
suit,  and  the  $100  for  other  business,  the  defendant  was  competent  to 
judge  for  himself  what  were  proper  allowances;  and  having  settled  and 
agreed  on  the  amounts,  with  a  full  knowledge  of  all  the  facts,  there[isno 
ground  on  which  the  court  can  refer  it  to'  the  vice  chancellor,  or  any  one 
ebe,  to  say  what  were  the  proper  sums  to  be  paid  for  those  services. 
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But  iQ  relation  to  the  sum  which  was  allowed  on  the  settlement  as  fo^ 
taxable  costs,  the  case  is  different  The  defendant  was  not  competent  to 
determine  how  much  ought  to  be  allowed.  He  undoubtedly  acted  upon 
the  plaintiff's  statement  that  the  charges  made  were  taxable  costs:  aiid 
without  intending  to  intimate  that  there  has  beea  anything  wrong  od 
the  part  of  the  plaintiff,  we  think  it  proper  that  the  bill  should  be  taxed. 

Ordered  that  all  proceedings  on  the  judgment  and  execution  in  this 
cause  be  stayed,  until  the  plaintiff  shall  have  caused  his  bill  of  costs  as 
solicitor  for  the  defendant  in  a  suit  brought  against  the  defendant  in  the 
court  of  chancery  by  his  wife,  Jane  Williams  to  be  taxed,  upon  due  notice 
to  the  defendant's  attorney  on  this  motion.  And  in  case  the  bill  shall  be 
taxed  at  less  than  the  sum  of  |720-26,  it  is  further  ordered  that  the  dif- 
ference be  credited  and  allowed  to  the  defendant  on  the  judgment  and 
execution  in  this  cause 


Frederick  A.  Stow  vs.  SroNET  Smitb. 
The  same  ts.  Caleb  Wright. 

Where  plaintiff*!  attorney  issued  an  execution  with  an  incorrect  endonement  on  it  iirf 
subsequently  made  the  correction,  by  directicMis  to  the  sheriff,  before  papen  for  &  no* 
tion  to  set  aside  the  ezecntioo  had  been  itrvtd^  although  the  motion  papen  «m  pn- 
pared,  before  such  correction;  and  it  appeared,  after  the  service  of  tlie  papen  oa 
plaintiff^s  attorney,  he  notified  defendant's  attorneys  of  the  correction  and  reqaatedtke 
motion  to  be  withdrawn,  which  was  declined,  unless  defendant's  costs  were  piid. 
Held,  that  defendant  was  not  entitled  to  costs  of  the  motion. 

Motion  by  defendant  to  set  aside  an  execution  issued  in  the  seamd 
cause f  or  to  correct  the  endorsement  on  it  according  to  stattUe — ^It  appeared 
that  the  plaintiflf  recovered  judgment  by  default  in  both  the  above  cause. 
In  the  first  cause,  on  two  promissory  notes  signed  by  defendant,  Smitb, 
as  maker,  one  of  which  was  endorsed  by  the  defendant  Wright,  and  the 
other  endorsed  by  another  person  and  not  endorsed  by  Wright  And  in 
the  second  cause,  on  the  same  promissory  note,  which  was  endorsed  br 
Wright  and  made  by  Smith,  against  Wright  as  endorser.  Plaintiff's  at- 
torney issued  executions  to  the  sheriff  and  endorsed  on  them  to  levy  tbe 
full  amount  of  the  judgment  in  each  cause. 

Defendant's  attorneys  on  learning  the  fact,  prepared  the  papers  for  this 
motion,  on  the  24th  of  Angust  last,  but  which  were  not  perfected  until 
the  25th  of  August,  which  papers  alleged  that  the  amount  of  the  note, 
and  the  same  note  upon  which  judgment  was  rendered  against  Wrigbt, 
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was  also  incloded  in  the  judgment  against  Smith;  and  claimed  that  under 
the  statute,  nothing  but  the  amount  of  the  disbursement^  in  the  suit 
against  Wright  could  be  collected  on  the  execution  against  him. 

Plaintiff's  attorney  in  opposition  to  the  motion,  stated  that  when  the 
executions  were  issued,  he  was  unable  to  give  attention  fully  to  business, 
and  a  direction  to  collect  according  to  the  statute  in  such  case,  was  inad- 
vertently omitted.  That  on  or  about  the  24th  of  August  he  saw  the  depu- 
ty sheriff  who  had  the  executions,  and  informed  him  that  if  the  execu- 
tion against  Smith  was  paid,  he  need  only  collect  the  disbursements  of 
suit  in  the  other,  and  would  send  him  written  directions  in  relation  there- 
to, and  accordingly  on  the  25th  of  August  he  sent  such  directions  to  the 
deputy  sheriff  to  collect  on  the  execution  against  Wright,  $6*60  only 
being  the  disbursements  in  case  the  Smith  execution  was  paid. 

On  the  26th  of  August  the  papers  for  this  motion  were  served  on  plaint- 
iff's attorney.  On  the  31st  of  August  plaintiff's  attorney  sent  a  letter 
to  defendant's  attorneys,  stating  the  fact  of  the  directions  given  to  the 
deputy  sheriff  on  the  24th  and  25th  of  August,  and  requested  them  to 
withdraw  the  motion,  which  the  defendant's  attorneys  in  answer  declined 
to  do  unless  their  costs  were  paid. 

D.  W^RiOHT,  Defls  CoufiseL  Beach  &  Bockes,  Defls  Attys. 

J.  A.  Millard,  Plffs  Counsel.  J.  A.  Millard,  P/^^  Atty. 

Bronson,  Chief  Justice. — The  endorsement  on  the  execution  was  cor- 
rected before  the  papers  for  this  motion  were  served,  and  all  is  now  right. 
Although  the  correction  was  not  made  until  the  papers  had  been  prepared, 
I  think  it  is  not  a  case  for  giving  the  defendant  costs  of  the  motion.  Jlfo- 
tion  denied. 


The  American  Print  Works  vs.  The  Mayor,  &c.,  of  New  York. 

Taxation  of  Costs. 

Motion  by  both  parlies  on  appeal  respectively  from  taxation  of  costs. — 
Judgment  for  the  defendants  was  rendered  respectively  in  the  above 
cause,  and  in  thirty-six  other  causes  in  the  superior  court  of  the  city  of 
New  York,  on  the  1st  of  May,  1843,  for  costs  in  each  cause.  These 
judgments  were  entered  in  pursuance  of  a  stipulation,  entered  into  to 
make  the  decision  of  the  thirty  seven  causes  dependent  upon  the  decision 
of  the  case  of  Amos  Lawrence  and  others  against  the  same,  defendants 
likewise  entered  in  the  superior  court,  and  upon  which  a  writ  of  error 
was  brought  to  the  Supreme  Court,  and  subsequently  carried  to  the  court 
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of  errors.  The  questions  being  the  same  in  the  thirty-se?en  causes,  as  in 
the  Lawrence  case.  The  stipulation  provided  that  either  party  should  be 
at  liberty  to  enter  up  judgment  in  the  Supreme  Court  by  a  common  rule, 
upon  the  stipulation,  in  accordance  with  the  judgment  of  the  court  to  be 
made  in  the  Lawrence  case;  but  if  a  writ  of  error  should  be  brought  by 
either  party  upon  the  judgment  of  the  Supreme  Court,  in  the  Lawrence 
case,  no  proceedings  should  be  had  upon  the  judgment  in  the  Supreme 
Court  in  the  thirty-seven  causes,  until  the  decision  of  the  court  of  errors 
in  the  Lawrence  case. 

The  judgment  of  the  superior  court,  in  the  Lawrence  case,haviDg  been 
affirmed  by  the  Supreme  Court  and  the  court  of  errors;  the  attorney  for 
defendants  in  the  thirty-seven  causes  claimed  the  right  to  enter  up  judg- 
ment in  this  court,  on  the  stipulation;  and  made  out  a  bill  of  costs  in  the 
above  entitled  cause  (one  of  the  thirty  seven)  as  follows: 

^'  Atty.  and  counsel  retaining  fee,  |8'00 

Deducted  on  $3.  Dr.  writ  of  error,  $1*50;  2  copies,  $r£0,         300 

taxation.      2.  Dr.  assignment  of  error,  $1;  2  copies,  $1,       2^ 

2.  Dr.  joinder  in  error,  $1;  2  copies,  $1,  2*00 

Dr.  costs,  fl;  copy  to  serve,  $0*50,  1*50 

Notice  of  taxing  and  service,  0*50 

Taxation  and  attendance,  075 

Di^.  judgment  record,  3*00 

Judge  signing  same,  0-13 

Clerk  filing  record,  100 

Affidavit  of  disbursements,  063 

•13  3  transcripts, -19;  postage, '10;  dockg., -y,     0*48 

•35  Dr.  execution,  $1;  notice  on  same,  ??,  1 -^ 

•13  Sheriff  entg.,  '13;  clerk  entg.,  -JJ,  0*26 

Clerk  entg.  satisfaction,  013 

$24-63 

7-51 

Taxed  at  $1712 

Add  interest  on  judgment  of  superior  court  up  to  time  of  taxation." 

Plaintiff's  attorney  alleged,  that  judgment  in  the  above  cause  was 

never  removed  by  writ  of  error  to  the  Supreme  Court;  that  no  writcf 

error  was  ever  drawn  or  issued  on  behalf  of  the  plaintiffs;  that  no  as- 
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signment  of  errors  was  ever  drawn,  filed  or  served,  and  no  joinder  in  error 
was  served;  and  that  the  cause  had  never  existed  in  the  Supreme  Court. 

The  clerk  of  defendant's  attorney  made  affidavit,  that  a  writ  of  error, 
assignment  of  error  and  joinder  in  error  were  drawn,  in  the  above  cause, 
before  the  costs  were  noticed  for  taxation;  and  that  forms  of  judgment 
records  hail  been  printed  to  be  used  in  the  thirty-seven  causes  in  the  Su- 
preme Court,  on  the  part  of  the  defendants 

PlaintiflF's  attorney  on  the  taxation  objected:  1st,  That  no  writ  of 
error  had  ever  been  brought  upon  the  judgment  between  the  above  par- 
ties in  the  superior  court;  no  such  cause  as  above  entitled  had  ever  exist- 
ed in  the  Supreme  Court,  and  that  no  costs  should  be  taxed.  2d,  That 
the  charge  of  a  counsel  retaining  fee  was  erroneous,  there  being  no  issue 
of  fact  or  law.  3d,  Affidavit  of  disbursements  was  unnecessary.  All 
of  which  objections  the  taxing  officer  overruled. 

Defendant's  attorney  alleged,  as  ground  of  his  appeal,  that  the  follow- 
ing items  were  dissallowed  and  stricken  out  by  the  taxing.officer,  to  wit: 
Dr.  writ  of  error,  |l-50;  2  copies,  $1*50,  $3  00 

Dr.  assignment  of  error,  $1;  2  copies,  $1,  2  00 

Dr.  joinder  in  error,  $1;  2  copies,  $1,  2  00 

James  Edwards,  Plffs  Counsel,     W.  W.  Van  Wagknen,  Plffs  Mty. 
G.  R.  J.  BowDOiN,  Befls  Counsel.   J.  T.  Brady,  Defts  Ally. 

Bronson,  Chief  Justice. — Both  parties  have  appealed  from  the  taxa- 
tion; the  defendants  in  error,  because  some  of  their  charges  were  disal- 
lowed by  the  taxing  officer;  and  the  plaintiffs  in  error,  because  the  offi- 
cer allowed  too  much.  I  think  the  defendants  in  error  have  no  ground 
for  complaint.  If  they  drew  writ  of  error,  assignment  and  joinder  in 
error,  they  were,  under  the  circumstances,  useless  papers,  and  the  charges 
for  them  were  properly  disallowed. 

The  counsel  fee  of  $5  was  improperly  allowed  to  the  defendants  in 
error,  for  the  reason  that  no  issue  of  law  or  fact  had  been  joined  in  this 
court.  From  the  nature  of  the  case  there  could  be  no  disbursements,  and 
the  63  cents  allowed  for  an  affidavit  of  disbursements  should  also  be 
stricken  out. 

On  this  appeal  from  taxation,  the  question  whether  the  defendants 
have  the  right,  and  ought  to  be  allowed  to  enter  a  judgment  in  this  court 
does  not  arise.  Ordered,  that  the  appeal  of  the  defendants  in  error  be 
dismissed;  and  on  the  appeal  of  the  plaintiffs  in  error  it  is  ordered  that 
$5'63  be  deducted  from  the  bill  as  taxed. 
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YOLNEY  SpaULDING,  et  aL  vs.  GcJSTATUS  SHfiPA&D. 

In  an  action  of  debt  upon  t^  judgment  in  replevin^  the  defendant  may  be  bdd  to  bail  ai 
a  matter  of  course,  without  any  special  order  for  that  purpose,  8u2  R,  5.,  24  Bi,^ 
p.  270,  $  8,  Sub,  1. 

Motion  by  defendant  to  vacate  an  order  holding  defendant  to  botl.^ 
The  papers  showed  that  this  suit  was  commenced  by  capias  against  the 
defendant  to  answer  the  plaintiffs  in  a  plea  of  debt,  upon  a  judgment 
awarded  to  the  plaintiffs,  at  the  circuit  court  of  the  county  of  Lenawee  in 
the  state  of  Michigan^  in  an  action  of  replevin  brought  by  the  defendant 
against  the  plaintiffs. 

The  affidavit  upon  which  the  defendant  was  held  to  bail  in  (hb  snit, 
was  made  by  the  attorney  for  the  plaintiffs,  which  recited  the  fact  (from 
an  exemplification  of  the  judgment  record)  of  the  replevin  suit  in  Michi- 
gan, upon  which  affidavit  an  order  was  made  to  hold  defendant  to  bail 
by  Judge  Dayton,  circuit  judge  of  the  eighth  circuit  It  appeared  that 
the  defendant  was  a  person  having  a  family,  a  householder,  and  a  per- 
manent resident  of  the  village  of  Springville,  Erie  county,  N.  Y. 

M.  T.  Reynolds,  De/ts  Counsel.  R.  Germain,  Defls  My. 

P.  CiGGEu,  Plffs  Counsel.  H.  Gardner,  Pljfs  Mty. 

Bronson,  Chief  Justice. — Denied  the  motion  with  costs,  on  the  groand 

that  the  plaintiffs  had  a  right  to  hold  the  defendant  to  bail  under  the 

statute,  withovi  an  order.     2  R.  S.  2d  Ed.  p.  270,  §  8,  Sub,  1. 


Moses  D.  Gale  and  Adelia  his  wife  vs.  Archibald  MgAllistek 

FacU  and  circumitancet  for  an  order  to  hold  defendant  to  hail,  should  be/nZty,  psrtini* 
larly^  and  positively  stated  in  the  affidavit.  8u  7  HUl^  153;  I  Howard.  251;  2i4 
27,  110. 

Motion  by  defendant  to  vacate  an  order  holding  defendant  to  bail.— It 
appeared  that  this  suit  was  an  action  for  slander,  commenced  by  capias, 
upon  which  was  an  order  endorsed  by  a  Supreme  Court  commissioner  to 
hold  the  defendant  to  bail  in  the  sum  of  $500.  A  copy  of  the  affidarit 
upon  which  the  order  was  granted,  was  not  annexed  to  the  papers;  but 
the  defendant's  attorney  in  his  affidavit  stated  the  objectionable  parts  of 
it,  as  follows:  "  That  the  action  is  for  an  alleged  slander,  and  the  said 
Gale  in  his  said  affidavit  first  described  the  defendant  as  a  merchant  in 
Albion,  (which  he  is  and  in  good  standing,)  and  this  deponent  further  says 
that  the  said  Gale  in  his  affidavit,  after  stating  the  alleged  slander  pro* 
oeeds  to  show  a  special  cause  for  holding  the  defendant  to  bail,  as  follows 
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o  wit :"  ^^And  deponent  farther  says  that  he  is  informed  and  verily 
believes  to  be  true,  that  said  McAllister  is  worth  little  or  no  property, 
that  the  firm  of  Benedict  &  Tompkins  or  Benedict  &  Williams  with 
whom  said  McAllister  is  reputed  to  be  in  partnership,  failed  last  winter. 
Deponent  further  says,  that  he  has  had  several  conversations  with  said 
McAllister  last  fall  and  previous  thereto,  in  which  the  said  McAllister 
declared  that  if  he  failed  in  business  he  would  put  his  property  out  of  the 
reach  of  his  creditors;  that  Le  would  hold  out  to  his  creditors  that  he  had 
failed,  while  he  would  have  his  money  and  property  so  fixed  in  a  secret 
way  that  it  could  not  be  discovered  by  his  creditors,  and  that  he  would 
dispose  of  himself  so  as  to  keep  out  of  danger.  Deponent  has  further 
been  informed  and  believes  to  be  true,  that  the  said  McAllister  is  arrang- 
ing his  business  matters  with  the  intention  of  leaving  this  state  for  the 
west,  to  reside  there,  and  deponent  verily  believes  that  unless  he  is  held 
to  bail  he  will  be  in  danger  of  losing  the  damages  which  deponent  may 
obtain  in  an  action  for  slander.''  Defendant's  attorney  stated  that  the 
above  was  all  that  was  stated  in  the  affidavit  besides  the  alleged  slander, 
to  make  a  special  cause  for  holding  defendant  to  bail. 

C.  M.  Jenkins,  Lefts  Counsel.  W.  R.  McAllister,  Lefts  My. 

A.  Taber,  Plffs  Counsel.  H.  D.  Tucker,  Plffs  Atty. 

Defendant's  counsel  cited  7  RUl  153;  1  Hovmrd  251;  2  id.  27,  110. 

BBONSoii,  Chief  Justice. — Held,  that  the  affidavit  upon  which  the 
defendant  was  held  to  bail  was  insufficient,  and  Ordered^  that  the  order 
to  hold  to  bail  be  vacated,  and  that  the  bail  bond  be  delivered  up  and 
canceled. 


John  Constantine  vs.  John  S.  Van  Winkle. 

On  a  motion  for  re-tazation  of  coett,  the  moving  partj  ihoiild  ihow  aAmiativelx  hf 
afidavUy  how  the  bill  wai  taxed,  and  what  items  ware  olyjeeted  to,  before  the  taadnf 
officer.    See  1  Hovfard^  136. 

M(4ion  by  plaintiff  for  relaxation  of  costs. — The  plaintiff  moved  for 
re-taxation  of  costs  in  this  cause;  but  did  not  produce  any  affidavit  stating 
the  objections  before  the  taxing  dfficer,  or  how  the  bill  was  taxed. 

£.  Sandford,  Plffs  Counsel.  Sandfords  &  Porter^  Plffs  Mys. 

M.  T.  Reynolds,  Lefts  Counsel.      A.  H.  Wallis,  Lefts  Atty. 

Bronson,  Chief  Justice. — Denied  the  motion  with  costs,  on  the  ground 
that  the  moving  party  did  not  produce  an  affidavit,  showing  how  the  bill 
of  costs  was  taxed,  before  the  taxing  officer. 

34 
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Samuel  T.  Atwater  and  Emanuel  Ruden  ts.  Ezra  Williams  imp'd  ^vith 
Amos  S.  Hiitchikson  and  Atert  M.  Campbell, 

Where  moving  papen  were  alleged  to  have  heen  wrongly  entitled,  and  the  opposinf 
papers,  which  showed  the  defect  in  the  entitling,  were  entitlnl  in  the  same  way,  hii 
that  the  opposing  papers  could  not  he  used,  to  foand  sach  an  ohjection  upon. 

Motion  by  defendant  Williams^  that  jdaintiffsJUe  security  for  costs.-^ 
Defendant  Williams  had  obtained  and  served  an  order,  that  plaintifis  file 
security  for  costs,  or  show  cause,  &c. ;  and  moved  upon  the  papers  upon 
which  the  alternative  order  was  obtained,  entitled  as  above.  Plaiotifi' 
affidavit  to  oppose  the  motion,  was  entitled  in  the  same  way. 

D.  Wright,  Lefts  Counsel.  J.  B.  Lathrop,  Defis  My, 

N.  Hill  Jr.,  Plffs  Counsel.  W.  H.  Greex,  Plffs  My. 

Plaintlfis'  counsel  insisted,  that  the  affidavit  on  which  the  order  to  file 
security  or  show  cause,  &c.,  was  granted,  was  wrongly  entitled,  and  could 
not  be  read  ;  for  the  reason  that  the  plaintiffs*  affidavits,  showed  that 
Campbell,  one  of  the  persons  named  as  impleaded,  was  dead,  and  there- 
fore his  name  should  not  appear  in  the  title  of  the  cause. 

Defendants'  counsel  insisted,  first,  that  the  objection  was  not  well  taken. 
Second,  that  plaintitfs'  affidavits  could  not  be  used  to  prove  the  death  of 
Campbell,  as  they  were  entitled  in  the  same  way. 

Bronson,  Chief  Justice. — Held  that  plaintiffs'  affidavit  thus  entitled, 
could  not  be  used  to  found  such  an  objection  upon.    Motion  gtanted. 


Elizabeth  Newkirk  vs.  Jacob  Steen. 

Where  plaintiflT  hrought  ejectment  for  a  dower  right  against  the  landlord,  and  vu  non- 
suited on  the  trial,  and  judgmi'nt  for  costs  entered,  and  sabsequently  brought,  the 
same  action  for  the  same  premises  against  the  tenant,  the  costs  not  haviof  been 
paid  in  the  suit  against  the  landlord,  and  on  motion  hj  the  landlord,  he  was  pe^ 
initted  to  come  in  and  defend  the  suit  brought  against  the  tenant,  teparate  and  nU/My 
and  if  plaintiff  obtained  judgment  against  che  tenant,  proceedings  thereon  were  to  be 
stayed  until  the  determination  of  the  suit  between  the  plaintiff  and  the  landlord.  And 
all  proceedings  t>n  the  part  of  the  plaintiff  against  the  landlord  were  ordered  to  be 
stayed,  until  the  costs  of  the  former  suit  were  paid;  the  landlord  to  admit  on  the  trial 
that  he  was  in  possession  of  the  premises  at  the  time  of  the  commencement  of  the  init 
agairiM  the  ten.<nt. 

Motion  on  the  part  of  Garret  C.  Jfewlcirk  for  leave  to  come  in  and 
defend  an  action  of  ejectment  in  the  place  of  defendant  Steen. — Plaintiff 
brought  ejectment  for  a  dower  right  against  defendant  for  one-third  of 
150  acres  of  land.    Defendant  was  tenant  to  Garret  C.  Newkitk  and 
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was  in  possession  of  all  the  premises  in  question  except  about  twenty 
acres,  which  was  in  possession  of  Garret  C.  Newkirk. 

Plaintiff  bad  previously  brought  ejectment  against  Garret  C.  Newkirk 
for  her  dower  in  the  same  premises;  and  failing  upon  the  trial  to  make 
out  a  right  to  recover  was  non-suited,  and  a  judgment  had  been  entered 
against  her  thereon.    She  had  not  paid  the  costs  of  that  suit. 

Garret  C.  Newkirk  the  landlord  moved,  to  be  allowed  to  come  in  and 
defend  this  suit;  Steen  the  tenant  refusing  to  defend;  also  that  all  pro- 
ceedings on  the  part  of  the  plaintiff  be  stayed  until  the  costs  of  the  first 
suit  were  paid. 

Garret  C.  Newkirk  claimed  the  premises  in  question  in  fee. 
D.  Wright,  Counsel  H.  &  F.  Fish, 

for  G.  C.  Jfewkirk,  Mtysfor  G.  C  Jftwkirk. 

D.  McMartin,  Plffs  Counsel.  G.  Yost,  Plffs  Atty. 

Bronson,  Chief  Justice. — Ordered^  tha%  the  landlord  be  allowed  to 
come  in  and  defend  separately  and  alone.  That  if  plaintiff  obtained 
judgment  against  Steen,  proceedings  thereon  to  be  stayed,  until  the  de- 
termination of  the  suit  between  plaintiff*  and  Garret  C.  Newkirk,  and 
that  all  proceedings  on  the  part  of  the  plaintiff  against  Garret  C.  New- 
kirk be  stayed  until  the  costs  of  the  former  suit  were  paid,  and  that  on 
the  trial  of  the  cause  Garret  C.  Newkirk  admit  that  he  was  in  possession 
of  the  premises  at  the  time  this  suit  was  commenced. 


WmLiAH  Griffing  vs.  John  R.  Thurman. 

It  is  Dot  necessary  to  state  in  an  affidavit  for  judgment  as  in  case  of  non-snit,  what  tk$ 
cauH  of  action  u. 

Motion  by  defendant  for  judgment  as  in  case  ofnon'Smt. — ^Defendant 
moved  for  judgment  as  in  case  of  non-suit,  after  stipulation;  upon  an 
affidavit  which  did  not  state  what  the  cause  of  action  was,  but  was  in 
the  usual  form,  showing  that  issue  was  joined,  &c,  and  that  the  cause 
was  not  noticed  for  trial  nor  tried,  in  pursuance  of  the  stipulation. 

H.  B.  NoRTHUP,  Defis  Counsel.  H.  B.  Northup,  Defts  Mty. 

£•  H.  RosEKRANs,  Plffs  Counsel.  £.  H.  Rosbkrans,  P^s  AUy. 

Plaintiff's  counsel  insisted,  that  the  affidavit  was  insufficient;  it  should 
have  stated  the  cause  of  action;  it  might  be  that  the  action  was  replevin, 
in  which  case  defendant  could  not  move  for  judgment  as  in  case  of  non-suit 

Bronson,  Chief  Justice* — Held,  that  the  affidavit  was  sufficient,  and 
there  being  no  excuse  shown,  the  motion  was  granted. 
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Benjamin  Clafp  vs.  Alden  S.  Stevens. 

A  motion  to  change  the  venue,  will  be  denied  with  coeti ,  where  it  appean  that  the  d»> 
fendant*0  default  has  been  entered  for  not  pleading.    Sit  jinU^  p.  134. 

Motion  hy  defendant  to  change  the  venue. — Defendant  moved  to  change 
the  venue  from  New  York  to  Wyoming. 

Plaintiff  showed  that  defendant's  default  had  been  entered  in  the  cause 
for  not  pleading.  It  appeared  from  the  papers  that  the  default  was  en- 
tered on  the  7th  of  July  last,  and  that  the  papers  for  this  motioD  were 
served  on  the  2d  of  July  last. 

J.  H.  Collier,  Defts  Counsel.  M.  FAaNHAM,  Dejts  My. 

A.  Taber,  Plffs  Counsel.  Tucker  &  Jajies,  Pljfs  Mys. 

Bronson,  Chief  Justice. — Denied  the  motion  with  costs,  on  the  groond 
that  defendant's  default  had  been  entered. 


George  S.  Brown  vs.  John  Sets. 

It  is  not  necessary  to  show,  in  an  affidavit  for  motion  to  change  venoe,  or  for  t  com- 
mission, that  the  advice  of  counsel  as  the  materiality  of  the  witnesses,  wti  fifes 
after  the  defendant  had  stated  his  case,  and  disclosed  what  he  expected  to  prote,  4<. 
(The  ca$e  of  Lansing  ve.  Micklet,  1  Howard^  248  overruled,) 

Motion  by  defendant  to  change  the  venue  andjbr  commimow.— Plain- 
tiff's counsel  objected  to  the  sufficiency  of  defendant's  affidavit,  for  the 
reason  that  it  did  not  show  that  the  advice  of  counsel,  as  to  the  materi- 
ality of  the  witnesses,  was  given  afler  the  defendant  had  stated  his  case 
and  disclosed  what  he  expected  to  prove,  &c.    He  cited  1  HoujaTdy24S, 

That  part  of  defendant's  affidavit  which  embraced  the  objection,  read 
18  follows:    **  And  this  deponent  further  says,  that  John  Dikeman  of  the 
city  of  Brooklyn,  in  the  said  county  of  Kings,  is  this  deponent's  cooosel 
in  this  cause,  that  this  deponent  has  fully  and  fairly  stated  his  case  in 
this  cause  to  his  said  counsel,  and  that  he  the  deponent  has  a  good  and 
substantial  defence  on  the  merits  in  this  cause,  as  he  is  advised  bj  his 
said  counsel  and  verily  believes.    And  deponent  further  says  (Darning 
the  witnesses)  are  each  and  every  of  them  material  witnesses  for  this 
deponent  to  his  defence  in  this  cause,  as  he  is  advised  by  his  said  counsel 
and  verily  believes,  that  this  deponent  hath  disclosed  to  his  said  counsel 
the  facts  which  he  expects  to  be  able  to  prove  by  each  and  every  of  his 
said  witnesses.    And  that  without  the  benefit  of  the  testioiony  of  each 
and  every  of  the  said  witnesses  he  the  deponent  can  not  safely  proceed 
to  the  trial  of  this  cause,  as  he  is  also  advised  by  his  said  counsel  and 
verily  believes  to  be  true." 
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O.  R.  J.  BowDoiN,  Defis  Counsd.      J.  Dikeman,  Defls  Miy. 
H.  B.  NoETHUP,  Plffs  Counsel.  H.  B.  Nobthup,  Plffs  AUy. 

Bbonson,  Chief  Justice. — Held,  that  the  affidavit  was  sufficient  in  sub- 
stance and  fairly  imported,  that  the  advice  was  given  at  the  proper  time* 


HiRAH  Rogers  vs.  John  W.  Latson. 

Where  defendant  seeks  to  be  let  in  to  defend  a  salt,  where  an  inqneit  has  been  taken 
against  him,  and-  judgment  entered,  execution  issued,  and  levy  made,  and  it  appean 
the  plaintiff  has  been  regular,  he  must  show  a  good  txcuoe. 

Where  deiinidant  stated,  he  left  his  place  of  residence  in  great  haste,  for  a  long  journey, 
a  £bw  dayv  previous  to  the  circuit,  and  inadvertently  omitted  to  request  his  attorney 
to  employ  counsel— at  the  place  where  the  circuit  was  held — to  defend  the  suit :  Held 
insufficient,  although  he  had  filed  and  served  an  affidavit  of  merits,  and  swore  to  merits 
on  the  motion*,  the  motion  was  dinitd  with  eo$t9. 

Motion  by  defendant  to  set  aside  verdict ^  or  for  leave  to  come  in  and 
defend, — The  cause  was  noticed  for  trial  and  inquest,  for  the  Herkimer 
circuit,  the  first  Monday  of  April  last.  Defendant  resided  in  the  city  of 
New  York;  plaintiff  resided  in  Herkimer  countj^,  where  the  venue  was 
laid.  Action,  trespass  de  bonis  asportatis^  for  taking  timber,  logs  and 
lumber.  Defendant  filed  and  served  an  affidavit  of  merits.  On  the  last 
day  of  the  circuit,  or  the  last  but  one,  the  cause  was  called  on  the  calen- 
dar by  the  circuit  judge;  and  no  one  appearing  for  the  defendant,  plaint- 
iff took  an  inquest,  and  entered  judgment  upon  the  verdict,  on  the  9th 
day  of  April,  for  |321-90.  The  verdict  was  for  |259-52.  Defendant 
alleged  that  that  amount  was  over  $  100  more  than  the  value  of  the  property 
alleged  to  have  been  taken.  Plaintiff's  papers  contained  a  full  and  par- 
ticular statement  of  the  whole  claim;  and  alleged  the  verdict  was  for 
the  just  amount  due.  Costs  were  taxed  on  notice  to  defendant's  attor- 
ney.   Execution  issued  and  levy  made. 

Defendant  stated  his  execution  to  be  let  in  to  defend,  as  follows:  ''that 
for  some  time  prior  to  the  3d  of  April  last,  deponent  had  contemplated 
leaving  the  city  of  New  York  for  St.  Louis  and  other  places  beyond  there, 
upon  urgent  business;  that  though  he  had  contemplated  leaving  the  city, 
bis  departure  at  the  time  he  did  leave  was  unexpected;  that  on  the  third 
day  of  April  last,  this  deponent  left  the  city  of  New  York  and  went  to 
the  State  of  Missouri,  and  did  not  return  until  the  fourth  or  fifth  day  of 
June  instant  (1846);  that  before  leaving,  deponent  intended  through  his 
attorney,  who  resides  in  the  city  of  New  York,  to  have  employed  counsel 
an  Herkimer  county,  to  have  defended  the  suit;  but  in  his  haste  in  leav- 
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ing  the  city  of  New  York  for  the  west,  he  inadvertently  omitted  to  leave 
instructions  with  his  said  attorney;  that  in  consequence  thereof  no  one 
appeared  on  hehalf  of  this  deponent  at  the  trial  of  said  cause."  Defend- 
ant swore  to  merits  in  the  same  afEdavit 

£.  S.  Capron,  Defts  Counsel.       C.  C.  Marsh,  Defts  My. 

P.  Cagoer,  Plffs  Counsel.  Benton  &  Barrett,  Plffs  Mys, 

Bronson,  Chief  Justice. — Held  that  the  defendant's  excuse  was  iosoffi* 
cient;  no  wrong  had  been  done  by  the  judgment.  Motion  denied  wik 
costs. 


Edoar  Brodhead  et  al.  vs  Henrt  Stanton  and  Wm.  P.  Stanton. 

One  defendant  served  with  declaration,  msj  moye  for  tf  change  of  venne  as  to  him, 
where  the  other  defendant  was  not  served;  although  the  last  mentioned defembatimj 
have  been  served  before  the  motion  was  made. 

The  same  formality  is  required  in  an  affidavit  to  oppoat  the  motion,  as  is  required  is 
making  a  motion  to  change  the  venue. 

Motion  hy  Wm.  P.  Stanton  to  change  the  venue. — William  P.  Stanton 
one  of  the  defendants,  moved  to  change  the  venue  from  the  city  and 
county  of  New  York  to  the  county  of  Monroe;  Henry  Stanton,  the  other 
defendant  not  having  been  served  with  a  copy  declaration  at  the  time 
the  motion  was  noticed.  The  action  was  assumpsit  for  a  bill  of  goods 
and  merchandise  sold  and  delivered  by  the  plaintifls  to  the  defendants 
in  the  city  of  New  York. 

Plaintiffs  alleged,  that  the  defence  in  the  suit  was  limited  to  the  ques- 
tion of  the  quality  of  a  barrel  of  winter  sperm  oil;  and  did  not  extend 
to  any  other  articles  of  the  goods  sold,  or  to  any  other  question  in  the 
cause.  Plaintiffs'  counsel  objected  to  the  motion;  that  one  defendant 
could  not  move  to  change  the  venue;  that  all  the  defendants  should  join 
in  the  motion. 

An  objection  was  taken  by  defendants'  counsel  to  the  sufficiency  of 
the  plaintiffs'  (opposing)  affidavit,  to  wit:  that  it  did  not  state  that 
plaintiff  had  fully  and  fairly  stated  the  case  to  his  counsel,  &c,  and  had 
fully  and  fairly  disclosed  the  facts  and  circumstances  which  he  expected 
to  prove  by  each  and  every  of  the  witnesses  named,  &c. 

That  part  of  the  affidavit  to  which  objection  was  taken,  read  as  fol- 
lows: **  And  deponent  further  says,  that  (naming  14  witnesses)  each  and 
every  of  whom  reside  in  the  city  and  county  of  New  York  aforesaid,  are 
each  and  ev&ry  of  them  material  wittnesses  for  the  plaintiffi  in  this  cave, 
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as  deponent  is  advised  by  R  L.  Fancfaer,  the  plaintiffs'  counsel  in  said 
cause,  i^ho  resides  in  the  city  and  county  of  New  York,  and  as  deponent 
verily  believes;  and  that  without  the  benefit  of  the  testimony  of  each  and 
every  of  the  said  witnesses,  the  plaintiffs  can  not  safely  proceed  to  trial, 
as  they  are  advised  by  said  counsel  and  as  deponent  verily  believes*" 

The  affidavit  then  stated,  '^  that  ihe  witnesses  were  material  as  fol- 
lows/' giving  the  names  of  the  witnesses,  and  certain  facts  which  they 
were  to  prove  respectively. 

Plaintiffs'  counsel  insisted,  that  it  was  not  necessary  in  an  affidavit  to 
oppose  a  motion  to  change  the  venue,  to  state  the  matters  as  formally  as 
was  required  in  an  affidavit  for  the  motion;  and  that  at  any  rate,  the 
defect  was  cured  in  this  case,  by  the  plaintiffs'  disclosing  the  facts  and 
circumstances  in  detail  which  b^  expects  to  prove  by  the  witnesses. 

M.  T.  Reynolds,  Defti  Counsel*  C.  Nash,  Defls  Mty. 

F.  S.  Edwards,  Plffs  Counsel.  E.  L.  Fanchbr,  Plffs  My. 

Bronson,  Chief  Justice. — £Fe/d,  that  where  one  defendant  was  served 
with  declaration,  and  the  other  not  served,  the  defendant  served  might 
move  at  once  to  change  the  venue;  and  if  the  other  defendant  should  be 
served  before  motion  made,  the  venue  would  be  changed  as  to  the  defend- 
ant moving. 

In  regard  to  the  objection  to  plaintiffs'  affidavit,  held,  that  the  affidavit 
was  defective;  that  the  same  formality  was  required  in  an  affidavit  to 
oppose  a  motion  to  change  a  venue,  as  in  making  the  motion.  Motwui 
granted. 


Andrew  Sntder  vs.  Jacob  Hkarman  and  Charles  Hbarman,  administra- 
tors &c.,  of  CooNRAD  Hearman,  decesscd. 

Defendant  can  not  both  plead  and  d€mur^  to  the  $amt  part  of  the  declaration. 
Where  a  declaration  it  held  sufficient  and  the  demurrer  irregular  and  frivoloua,  dated* 
ant  can  not  have  leave  to  amend.     {See  the  cau,) 

Motion  by  plaintiff  to  strike  out  [defendant's  demurrer  toith  costs. — 
This  was  an  action  of  debt  on  a  bond  executed  by  Coonrad  Hearman  to 
the  plaintff  in  the  penalty  of  $500,  recited  and  conditioned  as  follows: 
^'  Whereas  it  is  said  that  Jacob  Hearman  late  of  the  town  of  Pittstown  in 
the  county  of  Rensselaer,  deceased,  did,  in  his  will  give  a  legacy  of  five 
hundred  dollars  to  his  daughter  Mary,  and  also  did  in  his  will,  said  to  be 
his  last  will  and  testament,  give  to  her  the  said  Mary  a  legacy  which  was 
to  consist  of  one-fourtb  part  of  bis  personal  estate.    And  that  either  his 
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son  Coonnid  or  his  daughter  Esther,  taking  care  and  supporting  her  tbe 
said  Mary,  should  have,  the  legacy  which  is  bequeathed  to  her  the  said 
Maiy  in  and  by  either  of  the  aforesaid  wills.  TAerf/bretheoonditiimof 
this  obligation  is  such,  that  if  the  above  bounden  Coonrad  Hearmanyhis 
heirs,  executors  or  administrators,  do,  and  shall,  from  time  to  time  and  at 
all  times  hereafter,  well  and  truly  maintain  and  support,  or  cause  the  same 
io  be  done  her  tbe  said  Mary  during  her  lifetime,  both  in  sickness  aodin 
health,  in  a  decent  and  becoming  manner,  then  this  obligation  to  beToid 
•—otherwise  to  be  and  remain  in  full  force  and  virtue.'' 

Tlie  declaration  contained  a  single  count,  setting  out,  the  bond  recital 
and  condition  and  assigning  as  breaches  thereof: 

h  That  although  the  said  Mary,  the  daughter  of  the  said  Jacob 
Hearman,  deceased,  in  the  condition  of  the  said  writing  obligatoij 
named,  had  ever  since  the  death  of  the  said  Jacob  Hearman,  been, 
and  then  was  in  iiill  life,  at  Pittstown  aforesaid,  whereof  the  defoid- 
ants  as  administrators  as  aforesaid,  always  then  had  notice,  yet  the  said 
defendants,  administrators  as  aforesaid,  since  the  death  of  the  said  Jacob 
Hearman,  although  they  were  requested  by  the  plaintiff  so  to  do,  had  not 
during  the  life  of  the  said  Mary,  maintained  and  supported  her,  tbe  said 
Mary,  in  sickness  and  in  health,  in  a  decent  and  becoming  manner,  nor 
caused  the  same  to  be  done  according  to  the  form  and  efiect  of  the  said 
writing  obligatory,  and  of  the  said  condition  thereof,  but  on  the  oontratj 
aaid  defendants,  administraton  as  aforesaid,  since  the  death  of  the  said 
Coonrad  Hearman  for  a  long  space  of  time  during  the  life  of  the  said 
Mary,  to  wit,  from  the  first  day  of  August,  1844,  hitherto  had  wbollj 
neglected  and  refused  and  still  neglected  and  refused  so  to  do,  to  wit, 
at  Pittstown  aforesaid,  contrary  to  the  form  and  effect  of  the  said  writing 
obligatory  and  of  the  said  condition  thereof,  to  the  plaintiff's  damage,  of 
1500. 

2.  That  although  the  aaid  Mary  the  daughter  of  the  said  Jacob  Hear- 
•man  deceased,  in  the  condition  of  the  said  writing  obligatory  named,  had 
ever  since  the  death  of  the  said  Coonrad,  been,  and  then  was  in  fuU 
life,  at  Pittstown  aforesaid,  whereof  the  said  defendants  as  adminis- 
trators as  aforesaid,  always  then  had  notice,  yet  the  said  defendants, 
administrators  as  aforesaid,  since  the  death  of  the  said  Coonrad  Hearman 
and  although  they  were  requested  by  the  plaintiff  so  to  do,  had  not  during 
the  life  of  the  said  Mary,  maintained  and  supported  her  the  said  Mary  in 
iicknesB  and  in  health,  in  a  decent  and  becoming  manner,  nor  caused  the 
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8ame  to  be  done  according  to  the  fonn  and  effect  of  the  said  writing  oUi- 
gatorj,  and  of  the  said  condition  thereof,  but  on  the  contrary  the  said 
defendants,  administrators  as  aforesaid,  since  the  death  of  the  said  Coon- 
rad  Hearman,  for  a  long  space  of  time  during  the  life  of  the  said  Mary, 
to  wit,  from  the  1st  day  of  August,  1844,  hitherto  had  wholly  neglected 
and  refused  and  still  did  neglect  and  refuse,  in  consequence  of  which  said 
neglect  and  omission  of  the  said  defendants,  administrators  as  aforesaid^ 
to  support  and  maintain  the  said  Mary,  the  said  plaintiff  then  and  there 
became  liable  for  the  amount  thereof,  to  wit,  the  sum  of  $500;  and 
alleged  that  by  means  of  the  said  several  premises,  the  said  writing  obli- 
gatory became  forfeited,  and  an  action  had  accrued  to  demand  and  have 
of  and  from  the  said  defendants,  administrators,  as  aforesaid,  the  said  sum 
of  $600,  which  they  as  such  administrators  since  the  death  of  the  said 
Coonrad  Hearman,  although  requested,  had  not  paid,  but  had  refused  so 
to  do,  to  the  said  plaintiff's  damage,  of  $600. 

To  the  declaration  the  defendants  interposed  a  plea  of  rum  estfadvm 
and  a  general  demurrer,  which  was  written  underneath  the  plea,  and  as- 
signed as  especial  causes  of  demurrer: 

Fif9ty  that  said  declaration  did  not  show  that  the  said  Mary  Hearman, 
mentioned  in  said  declaration  is  deceased,  but  on  the  contrary  shows  that 
she  was  alive  at  the  time  of  the  commencement  of  the  said  suit 

Seamdy  that  the  said  declaration  did  not  show  whether  the  said  Coon- 
rad Hearman  did  or  did  not  from  the  time  of  the  date  of  the  said  bonn, 
n\entioned  in  said  declaration  to  the  time  of  his  decease,  maintain  and 
support,  or  cause  to  be  maintained  and  supported,  the  said  Mary  Hear- 
man. 

Thirdy  because  it  did  not  appear  from  said  declaration  that  the  said 
plaintiff  gave  any  consideration  for  said  bond,  or  had  any  interest  in  it; 
and  that  the  breach  assigned  did  not  show  or  set  forth  how  the  said 
plaintiff  became  liable  for  the  support  of  the  said  Mary  Hearman. 

The  plaintiff  moved  to  strike  out  the  demurrer  as  irregular  and  frivo- 
lous. 

J.  RoMEYN,  Plffs  Counsel.        Seymours  &  Romeyn,  Plffs  .My$. 
J.  E.  Taylor,  Defls  Counsel.  3.E.  Taylor,  Lefts  Atty. 

Bronson,  Chief  Justice. — Granted  the  motion  with  costs;  on  the 
ground  that  it  was  not  competent  for  the  defendants  to  both  plead  and 
demur  to  the  same  part  of  the  declaration. 

Held,  also  that  the  declaration  was  suflScient,  and  the  demurrer  frivo- 
lous; therefore  refused  the  defendants  leave  to  amend. 
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FoBN  Of  A  BOND  FOR  SscuRiTT  FOR  CosTS,  undeT  tkt  od  entUM  ^M 
ad  relating  to  excise  and  to  licenring  retailers  of  mtoxicating  Ztguon," 
passed  May  14,  1845. 

Tlie  following  wu  a  rait  comineiiced  under  the  act  above  mentioned,  in  the  ooonty  U 
Albany.  A  motion  was  made  at  the  Febniaiy  special  term,  1847,  to  set  aside  the  de- 
d^iration  and  proceedings  in  the  cause,  on  the  ground  that  the  bond  for  Mouity  for 
eoats  filed,  was  informal  and  insolBcient. 

Mr.  Jnatiee  Bbarbsur^,  who  held  that  term,  took  the  case  under  adTisement,  ud  « 
the  5th  of  March,  1847,  made  the  flawing  order,  which  is  published  hereiii,  tt  u 
earlj  period  for  the  benefit  of  the  profession,  as  a  proper  form  for  the  bonds  in  nek 


Jacob  Wallet  and  Adah  Spawn,  overseers  of  the  poor  of  the  town  of 

Bethlehem  ts.  John  D.  Leonard. 

Robinson  &  Tyler,  Allen  &  Hastinos, 

^Uys  for  motion.  Mtys  opposed. 

After  hearing  counsel  for  both  parties  on  plaintifis'  motion,  to  set  aside 

the  declaration  in  this  cause  and  all  subsequent  proceedings;  security  for 

plaintiffs'  costs  in  manner  and  form  required  by  law  not  having  been 

filed.   Ordered  that  the  motion  be  granted,  unless  the  costs  of  the  plaint- 

iS&  in  making  said  motion  be  paid  within  twenty  days.    And  also,  unless 

security  for  the  payment  of  the  costs  of  said  cause  be  filed  with  the  clerk 

of  this  court,  in  Albany,  within  the  same  time;  the  obligation  for  thi 

payment  of  said  costs  must  be  made  to  the  plaintiffs  by  name,  as  overseen 

of  the  poor  of  the  tovm  q/*  (Bethlehem. )   Said  obligation  also  to  state  Hu 

pendency  of  this  stdty  and  by  vJuU  persons  or  person  it  uxis  and  isprost^ 

cuted:  also,  that  said  suit  was  intended  to  be  commenced  and  proteaded 

in  pursuance  of  the  seventh  section  of  the  act  entitled^  **^n  ad  rdetwi 

to  excise,  and  to  licensing  rdailers  of  intoxicating  liquors,^  passed  Jhy 

14,  1845.    B  must  also  state  and  dedare,  that  the  persons  executing  muI 

obligation^  therAy  covenant,  promise  and  agree,  to  and  vdth  the  foii 

overseers;  that  the  said  persons  or  person,  by  whom  said  cause  was  com- 

menced  {who  are  to  be  named)  shall  pay  all  cods  on  t?ie  part  oftheii- 

fendant,  as  well  as  on  the  part  of  the  plaintiffs,  if  said  persons  orpenca 

who  commenced  said  cause  {and  who  are  to  be  named)  shall  fail  to  reaver 

judgment;  and  that  they,  the  said  persons  so  executing  said  oUigdiont 

shall  and  will  indemnify  and  save  harmless,  the  said  plaintiffs  of  a^ 

from  all  such  costs  as  aforesaid;  said  obligation  to  be  executed  by  d  lead 

two  persons,  under  their  hands  and  seals,  €md  who  mud,  severally^  malu 

affidaxit  that  they  are  residents  of  said  town  of  (Bethlehem),  and  house- 

holders,  and  that  they  are  worth  more  than  five  hundred  dollars,  over  asi 
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above  all  debts.  Notice  that  said  bail  has  been  filed,  is  also  to  be  given 
within  said  twenty  days,  and  if  said  security  shall  be  so  given  and  filed, 
and  notice  given  and  costs  paid  within  said  twenty  days,  then  the  motion 
is  to  be  denied.  As  it  does  not  appear  by  the  papers  in  the  cause,  by 
whom  the  cause  was  directed  to  be  commenced,  the  plaintiffs,  if  the  costs 
of  this  motion  are  not  paid,  or  if  necessary  for  any  other  purpose,  may 
apply  for  redress  against'  the  persons  or  person,  by  whom  the  said  suit 
was  commenced:  or,  if  no  such  person  can  be  ascertained  then  against 
the  attorney  who  prosecuted  the  same;  the  said  plaintiffs  may  also  ap- 
ply  to  the  court  if  dissatisfied  wUh  the  siffidency  of  the  security  uhich 
may  be  filed. 


INDEX. 
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BATEMENT,  an  action  for  treapaas  on  landa  by  aereral  plaintiffs;  abateSi 
where  one  of  the  plaintifi  dies,  during  the  pendency  of  the  auit,  17. 

ADMINISTRA'roRS  AND  EXECUTORS,  an  application  must  be  made  to  the 

court  for  costs,  against,  15. 
where  suit  not  necessarUy  prosecuted  in  the  right  of  the  intestate,  plaintiff 

personally  liable  for  costs,  if  no  property  of  the  intestate,  23. 
a  sheriff  sued  in  a  action  of  replevin  by  executors,  who  do  not  neeutaritty 

sue  as  such,  is  entitled  to  double  costs  against  the  executors  where  he 

succeeds,  133. 
executors  liable  for  costs,  where  they  defended  a  suit  on  the  ground  of 

usury,  asserts  where  shown  &C.,  (they  unreasonably  resisted,)  183L 

AFFIDAVIT  TO  HOLD  TO  BAIL,  (m  BaO,)  37, 110  930, 933. 

AGREEMENT  AND  STIPULATION,  a  written  agroement  between  parties  to 
a  suit  for  the  purpose  of  settlement,  will  be  enforced  strictly;  and  the 
parties  allowed  the  full  benefit  of  all  its  provisions,  according  to  its  true 
sense  and  meaning,  44. 

likewise,  as  to  verbal  agreement,  184 

a  promise  or  agreement  to  accept  a  less  sum  in  satisfaction  of  a  greater 
one  without  a  release,  is  void  for  the  want  of  consideration,  58. 

an  agreement  by  defendant's  attorney  to  put  cause  over  circuit,  afterwards 
moved  for  judgment  as  in  case  of  non  suit  and  denied,  ($»  Uie  agrte 

vufU,)  71. 

a  verbal  agnemmi  by  defendant  to  pay  costs  of  circuit,  does  not  entitle  the 
plaintiff  to  an  attachment  against  him  for  the  non-payment,  80. 

a  stipulation  to  try  at  a  giaUd  or  roguUar  circuit  does  not  bind  the  plaindff 
to  bring  the  cause  to  trial  at  an  intervening  ad^oumod  circuit,  135^ 

a  written  agreement  or  stipulation  signed  by  the  attorneys  for  the  respective 
parties  **  that  the  trial  of  this  cause  be  put  off  until  the  next  April  circuit, 
to  be  held  in  and  for  Herkimer  county,  without  prejudice  to  either 
party,"  hddj  not  to  operate  as  a  stipulation  en  the  part  of  the  plaintiff 
to  Mn^  the  cause  to  trial  oi  fht  Jfyril  ckrcuU^  165. 
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plaintiff  may  stipulate  a  second  time  on  payment  of  costs,  in  case  of  judg- 
ment as  in  case  of  non-suit,  where  he  has  been  unable  to  file  Becurityfor 
costs  in  time,  199. 

where  defendant  was  precluded  by  his  agreement,  to  move  to  set  ande 
default  &c.,  235. 

in  relation  to  the  authority  of  eoutud  settling  a  cause  for  his  client,  (see 
.Authority,)  244. 

ABIENDMENT,  oyer  may  be  amended  after  the  cause  has  been  twice  notioed 

for  trial,  on  terms,  28. 
declaration  may  be  amended,  (see  Ttrms^)  42. 
A  declaration  may  be  amended  vnder  the  ruU  by  substituting  a  count  ia 

debt  for  a  count  in  assurapit  for  the  same  cause  of  action,  43. 

APPEARANCE,  (see  lUicaner,)  241, 242. 

Appeal,  a  p^rty  has  eight  days  to  serve  notice  of  appeal  from  decision  of  ei^ 
cuit  judge,  from  the  time  notice  of  the  deeieion  is  served  an  Am,  38. 

an  appeal  from  the  circuit  judge  under  the  statute  of  1841,  is  Bufajeet  to 
the  practice  of  the  special  terms,  and  should  be  brought  to  a  beuing  it 
the  next  special  term  (where  there  is  time]  after  the  appeal  is  taken,  190 

appeal  papers  from  an  order  of  a  circuit  judge,  denying  a  motion  to  TacatB 
a  former  order,  should  bring  before  the  court  the  original  order  as  wed 
as  the  order  appealed  from,  136. 

where  an  action  is  brought  in  this  court  on  a  justice's  judgment  and  the 
defendant  appeals  to  the  common  pleas,  and  pleads  the  general  iiBue, 
and  gives  notice  of  the  i>endency  of  the  appeal,  and  afterwards  movei 
for  judgment  as  in  case  of  non-suit,  because  plaintiff  does  not  notice  the 
cause  at  the  circuit;  plaintiff  will  be  allowed  to  stipulate  on  payment  of 
costs,  186. 

it  is  only  necessary  to  terve  on  the  opposite  party  a  noHee  of  bringing  u 
appeal  from  an  order  of  a  circuit  judge.  The  papers  used  on  the  motioD 
before  the  circuit  judge  must  of  course  be  produced  on  the  appeal  mo- 
tion, iemJMe,  205, 207. 

a  justice  of  the  peace  is  not  obliged  to  return  to  an  appeal,  if  the  bond  ii 
defective,  248. 

assignees,  (see  CoHa,)  99. 

ATTORNEY,  how  fiur  one  may  act  for  another  on  verbal  request,  8. 

district  attorney  has  discretion  as.  to  the  court  in  which  a  recognizance 

should  be  sued  in,  34. 
not  bound  to  take  papers  firom  post  office,  intended  to  be  served,  wbete 

there  is  any  postage  charged,  71. 
an  agreement  by  defendant's  attorney  to  put  cause  over  circuit,  afterwardi 

moved  for  judgment  as  in  case  of  oon-euit,  which  was  denied,  (see  tbo 

•/^gTeement,)  71. 
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notice  of  substitution  of  attorneys  should  be  immediately  giren  to  the  op- 
posing attorney,  121. 

should  return  or  give  notice  of  defective  papers  served,  immediately 
146, 160. 

as  between  attorney  or  solicitor  and  client,  the  client  has  a  right  to  have 
hie  bill  of  costs  taxed;  although  he  may  have  made  a  formal  settlement 
with  his  attorney  or  solicitor  for  his  costs  (without  taxation)  and  given 
security  therefor,  261. 

it  is  different,  however,  with  counsel  fees,  the  client  is  there  capable  of 
judging  for  himself,  261. 

AUTHORITY,  how  for  one  attorney  may  act  fbr  another  on  verbal  request,  8. 

district  attorney  may  sue  a  recognizance  of  bail  in  any  court  in  his  discre* 
tion,  whether  the  bail  all  reside  in  the  county  where  recognizance  was 
taken  or  not,  34. 

a  circuit  judge,  or  any  judge  at  chambers,  has  no  power  to  grant  a  com- 
mon law  certiorari,  136, 256. 

a  circuit  judge  can  not  strike  a  cause  from  the  calendar  and  render  judg- 
ment, pursuant  to  the  51st  rule  of  this  court;  but  he  has  a  right  to  re- 
voke his  own  order  staying  proceedings,  207. 

counsel  can  DOt  settle  a  suit  and  conclude  the  client,  without  bis  consent; 
but  they  may  make  arrangements  concerning  the  progress  of  a  cause,  as 
the  putting  off  a  trial  and  the  like,  without  the  special  authority  of  the 
client,  244 
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AIL,  faels  and  drcumstanoes  should  be  stated  in  an  affidavit  to  hold  to  bail ; 
information  and  belief  that  defendant  is  about  to  depart,  &c,  is  not  suffi- 
cient, 27, 110, 230, 232,  272. 

may  be  prosecuted  by  a  district  attorney  in  any  court  in  his  discretion  on 
recognizance,  whether  they  all  reside  in  the  same  county  where  recog- 
nizance was  taken  or  not,  34. 

where  judgment  is  enten*d  for  the  penalty  in  a  hail  bond  suit  the  damages 
should  be  assessed  in  the  original  action^  62. 

after  a  bull  bond  has  been  delivered  up  to  the  sheriff,  and  the  defendant 
discharged  on  filing  common  bail ;  it  is  then  too  late  to  move  to  vacate 
the  order  discharging  defendant;  he  can  not  be  retaken,  91,  232. 

bail  should  justify  each  in  dovtU  ike  asiunmi  for  which  the  defendant  is 
ordered  to  he  held  to  bail,  105. 

where  an  original  aflidavit  to  hold  to  bail  is  held  insufficient  on  motion,  it 
is  then  too  late  to  offer  additional  affidavits  for  that  purpose,  1 10. 

where  a  debtor  has  put  in  special  bail  under  the  act  of  April  26, 1831,  and 
the  amendatory  act  of  May  13,  1845,  and  is  subsequently  discharged 
under  and  by  virtue  of  the  act  last  mentioned,  such  discharge  does  not 
exonerate  his  special  bail,  168. 
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a  special  bail  piece  stating  tfae  action  to  be  ireipaM  on  (kt  ous,  put  into  an 
action  described  in  the  capias  as  trespass;  is  irregular,  246. 

in  an  action  of  debt  upon  a  judgment  in  repMn,  defendant  can  be  held  to 
bail  as  a  matter  of  course,  272. 

BILL  OF  PARTICULARS,  what  considered  insufficient  for  want  of  puticalarity 
and  precision,  18. 

an  order  may  be  granted  for  the  production  of  books  and  papers  to  enablo 
a  plaintiff  to  fUmish  a  proper  bill  of  particulars,  119. 

a  bill  of  particulars  for  most  purposes,  is  considered  «s  a  part  of  the  plead- 
ing to  which  it  refers,  119. 

where  a  declaration  contains  two  speddt  counts  and  two  common  mooef 
counts,  it  Is  questionable  whether  it  is  strictly  regular  for  defendant  to 
procure  an  order  for  a  general  bill  of  particulars  to  the  whole  canse  of 
action.  There  is  no  ground  for  it,  so  &r  as  the  special  counts  are  coo- 
cemed,  250. 

it  should  only  require  the  bill  as  to  the  common  counts,  smibic,  250. 

BILL  OF  EXCEPTIONS,  a  Inll  of  exceptions  not  s^rnetf  by  the  ciicuit  jadge 
may  be  resettled  after  it  has  been  noticed  for  argument,  and  the  ai^nment 
moved  on ;  but  it  can  not  be  brought  to  argument  as  a  case,  102^ 

BOND  FOR  SECURITY  FOR  COSTS,  (FORM  OF)  under  tiie  act  entided 
**  an  act  relating  to  excise  and  to  licenung  retailers  of  intoxicating  liquon^ 
passed  May  14, 1845, 282. 


c 


ASE,  (see  Prodke)  82, 2051. 
CIRCUIT  JUDGE,  (see  AtUhoriis)  136, 207, 25a 
COMMISSION,  (see  Fenue  276/or  requisites  of  an  tffidamL) 
COMMON  PLEAS,  (see  Jurisdidicn)  24a 

CONSOLIDATION,  actions  of  libel,  whether  they  can  be  consolidated,  Qwtn  40. 

costs  will  not  be  allowed  on  granting  a  motion  for  consolidation,  78.  i 

COSTS  AND  TAXATION  OF  COSTS,  taxation  o^  in  a  case  of  reference,  la 
an  administrator  personally  liable  for,  where  suit  is  not  neceesariiy  prose- 
cuted in  the  right  of  the  intestate,  if  no  properly  of  intefltate,  23. 
an  appeal  from  taxation  does  not  lie  to  this  court  where  costs  accnie  io 
proceedings  under  the  non  imprisonment  act,  of  April  26, 1831,  before  a 
common  pleas  judge,  this  court  has  no  jurisdiction,  31. 
costs  of  one  motion  only,  will  be  allowed  in  several  catises,  where  the  plain- 
tiff and  attorney  are  tiie  same, and  different  defendants;  although  sepsFBia 
motion  papers  may  be  made,  33, 14a 
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costB  noticed  for  taxation,  on  a  particular  day,  must  then  be  taxed  or  a  new 

notice  served,  36, 80. 
where  plaintiff's  attorney  offered  to  pay  all  defendant's  costs  before  making 

nnotion,  defendant  was  not  allowed  costs  for  resisting  plaintifi's  motion 

(for  leave  to  amend  narr,)  42. 
taxing  costs  without  notice  is  a  ground  for  asking  a  retaxation,  but  not 

for  setting  aside  the  judgment,  63. 
a  motion  granted  for  consolidation,  no  costs  will  be  allowed,  78. 
costs  can  be  taxed  hy  Uema  in  a  suit  on  a  money  bond,  in  an  action  of  debt 

83. 
taxation  for  brief  and  copies  not  allowed,  where  no  issue  is  joined,  88. 
costs  on  a  motion  for  judgment  as  in  case  of  non-suit,  granted  absolute,  can 

not  be  collected  by  precept^  93. 
assignees  are  not  liable  for  costs  in  a  suit  commenced  before  the  asign- 

ment,  and  carried  on  and  decided  afterwards,  where  it  appears  they  took 

no  part  or  interest  in  it,  99. 
costs  will  not  be  allowed  on  demurrer  to  a  plea  in  abatement,  104. 
plaintiff  to  the  record  residing  in  the  state,  bound  to  file  security  for  costs, 

where  the  real  plaintiff  resides  out  of  the  state  and  the  demand  belongs 

out  of  the  state,  122. 
costs  of  opposing  motion  to  change  venue  will  be  allowed,  where  costs  are 

asked  in  the  notice  of  motion,  1526. 
it  is  necessary  for  an  officer  who  is  sued  as  such,  to  make  application  to 

the  court  for  double  costs,  where  he  is  entitied  to  them ;  only  single  c^sts 

of  the  motion  will  be  allowed,  127. 
a  letter  to  the  opposite  attorney  proposing  to  tax  a  bill  of  costs,  before  a 

certain  officer  at  his  office,  on  a  certain  day  and  hour,  is  not  a  notice  of 

taxation.    A  retaxation  on  such  information  is  irregular,  128. 
double  costs  will  be  allowed  a  public  officer  against  executors,  where  the 

action  is  not  necessarily  brought  by  them  as  executors,  133. 
retaining  fee  attorney  and  counsel  $8,  not  taxable  in  interlocutory  costs 

136. 
costs  of  opposing  a  motion  for  a  new  trial,  after  judgment  entered  may  be 

collected  by  precept,  or  at  the  election  of  the  party  may  be  included  in 

a  new  record,  144. 
a  party  to  the  record  is  liable  for  costs,  although  he  may  have  assigned  his 

interest  in  the  suit  before  its  termination,  147. 
costs  of  defendant  for  attending  circuit  with  witnesses  prepared  to  try,  will 

not  be  allowed  where  defendant  negligently  left  court,  and  during  the 

time,  the  cause  was  called  and  an  inquest  taken.    The  defendant  finally 

succeeded  in  the  suit,  149. 
where  a  party  moves  for  retaxation  of  costs,  with  costs  for  the  reason  tiiat 

no  copy  costs  and  notice  of  taxation  has  ever  been  served,  and  it  is  shown 

by  the  other  side  that  such  service  has  been  duly  made  a  retaxation  will 

be  allowed  on  terms,  to  wit:  paying  costs  of  opposing  motion,  172. 

35 
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a  pitcepi  iMiae  to  collect  costs  granted  on  a  motion  is  irrei||u]ar  if  isnied 
toUkin  twenty  days,  from  the  date  of  the  order  granting  costi,  (see  60 
Rul€,)  175. 

retaxatioo  of,  generally,  209, 269. 

a  party  is  entitled  to  the  costs  of  his  motioD,  after  the  motion  paperaan 
Meroed  where  the  irregularity  is  cured  by  the  opposing  party,  after  tiM 
papers  are  served  on  him,  242. 
•    otherwise  if  motion  papers  are  not  served  although  prepared,  268. 

costs  of  attorney  or  solicitor,  as  between  them  and  client,  (seetMonigr,) 
261. 

on  a  motion  for  retaxation  of  costs  the  moving  party  should  show  affirm- 
atively, byqffidawU,  how  the  hill  was  taxed,  and  what  items  were  digeclBd 
to  before  the  taxing  officer,  273. 

COUNSEL,  (see  Jhdhariiy)  244 


D 


EBTOR  ABSENT,  ABSCONDING,  &c.,  (see  Mandamus,  168, 200. 

DECLARATION,  (see  EntUling  Papers,  158,  158,  251 ;  see  PraeUee,  102;  see 
Pleadings,  240;  see  Retainer,  241, 242.) 

DEFAULT,  taken  at  general  term,  may  be  opened  on  terms  upon  showing  wA 

ficient  excuse,  32. 
terms  of  opening,  where  defendant's  attorney  had  tendered  plea, and  olSenA 

to  pay  cofftri  before  motion,  73. 
default  and  sulisequeut  proceedmgs  set  aside  with  costs,  where  pluotiff^ 

attorney  disregarded  a  general  demurrer  to  the  det-laration,  131. 

DISTRICT  ATTORNEY,  may  prosecute  bail,  (see  BoQ,  34.) 


Jlf  JECTMENT,  (see  Landhrd  and  Tenant,  274;  see  Sendee,  100.) 

ENTITLING  PAPERS,  qffidavits  for  a  mandamus  should  be  entided,  the  mlr 
may  be,  60.    (See  Set  Off,  44.) 
papers  for  motion  to  set  aside  a  common  law  certiorari  how  entiled,  70 
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where  one  defendant  movee,  and  there  are  three  defendants  in  the  suit,  the 

papers  should  be  entitled  with  the  defendant  moving,  impUadntunih  the 

otAcrv,  89. 
papers  on  which  a  motion  is  founded  for  a  writ  of  error  coram  nobis,  should 

not  be  entitled,  90. 
the  HUe  of  the  oowi  should  appear  in  a  declaration  filed  and  served,  94 
where  an  affidavit  of  ments  was  entitled  *^  Sunderiowl/*  and  it  appeared 

the  plaintiff's  name  was  **  SaruOandy^  the  affidavit  was  held  defective, 

98. 
on  a  motion  to  remove  a  cause  from  the  common  pleas  into  this  eourt,  the 

papers  should  be  entitled  in  the  common  pUaSf  98. 
a  declaration  entitled  of  a  term  subsequent  to  the  term  at  which  the  capias 

is  made  returnable,  is  irregular,  158. 
a  declaration  entitled  genarally  of  a  term  at  which  the  capias  is  made  re* 

tuniable  at  a  partieuiar  day  in  term,  is  irr^fular,  158. 
in  the  matter  of  an  application  of  the  overseers  of  the  poor  for  a  ceriuntaif 

&c.,  the  individual  names  of  the  oversetfiv  should  be  used  in  the  HUe  and 

in  the  writ,  195. 
omitting  to  entitle  a  declaration  of  a  '^particular  term  "  of  the  court,  is  an 

irregularity  for  which  a  special  mq^on  is  the  only  remedy,  251. 
where  it  appears  from  the  body  of  the  declaration  (hat  the  suit  was  ^^"^ 

menced  btfore  the  cause  of  acHof  orose,  this  objection  can  not  be-*'"*^ 

on  demurrer,  where  there  is  uAerm  mentioned  in  the  title  of  tH  docl*- 

ration,  251. 
papers  in  opposition  to  a  mol^n  which  show  that  the  mov^^  papers  are 

entitled  wrong,  can  not  br  wad  for  that  puqtose,  ifr^^  •»  *«  •"« 

tM]Qf,274. 

ERRATA,  page  110,  Lester  vs.  ^U>dget,  read  afler  «  Pl^tiflT  in  the  fourth  line 
from  the  top  the  follo^g  words :  «  against  te  saft^defendant  for  making 
certain  false  and  frai/tilent  representationsio  the  sallid  plaintiff;"  left  out 
by  mistake  in  copyig  «  the  oe  efiom  cUiu*  of  the  capias, 

page  21,  Oroesbeek  dfll'  vs.  Brown  and  J^aison;  on  the  thinMine  after 
the  statement  of  ^^  motion,  the  name  Fwon  occurs  twiee;  read  John- 
son instead  of  JBI^  each  time. 

page  94,  Van  Rnl^loxr  etaLvs.  Petrie;  (f  causes,)  in  the  decision  of  the 
motion  at  theiow  of  the  case,  read  '^prantedT  instead  of  denied. 

EXECUTION  to  seaside  and  levy,  issued  after  defendant's  bankrupt's  dis- 
charge, up<?i  a  judgmcit  rendered  Ufore,  and  levied  upon  property  al- 
leged to  h^e  been  acqjired  afterwaids,  was  allowed  to  retain  the  levy, 
until  an  ^tion  could  b#  brought  on  the  judgment  to  try  the  validity  of 
the  discMrge,  where  faud  was  alleged,  49. 

effect  of  ©turning  an  ex«ution  nuUa  bona  in  a  replevin  suit,  53. 

an  execition  issued  out  <f  this  court  with  a  seal  of  a  court  of  common  pleas 
thei^n,  irregular,  ma^/be  withdrawn  before  levy,  Ac,  17a 
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where  a  warrant  of  attorney  contains  a  clause  that  execution  may  issue  d 
cmy  time  or  tifnes  wUhout  any  reotool,  it  would  seem  that  it  is  unneceseary 
to  issue  a  scLfa.^  where  execution  had  not  been  issued  within  two  years 
from  entry  of  judgment,  184. 

EXCUSE,  on  motion  to  set  aside  inquest,  mtisC  he  goody  28, 277. 

may  be  made  for  amending  oyer,  where  cause  has  been  twice  noticed  for 

trial,  28. 
in  opening  a  defiiult  taken  at  general  term,  32. 
excuse  for  stipulating  to  try,  on  motion  for  judgment  as  in  case  of  non-suit, 

186,187,199,244. 


H 


ABE  AS  CORPUS,  a  motitn  for  hdbeoB  [corpus,  for  the  purpose  of  awarding 
the  custody  and  care  oi  children  lo  one  parent,  is  addressed  to  the  dis- 
cretion of  the  court,  61. 


J 


OINT  ^BTORS,  a  judgment  enterei  against  two  defendants  as  co-partncnh 
^^^MiabiUty,  (see  Judgment,)  20,115. 
judgmenv^^^gt^  irregular  as  to  defkidant  not  served  withnarr,  if  entered 
against  ^y  defendants  on  a  cognorjt  signed  by  the  attorney  employed 
by  the  defeiK^t  served  with  narr,  vhere  defendant  not  served  deuieB 
the  authority  oKjpC'attomey  and  swea,  to  merits,  (see  Judgment,)  21. 
see  a  similar  c^ife^l  ^v 

JUDGMENT^^tered  agaioatwo  defendants  as  c».partners  on  a  cognovit  signed 
Gy'bne  of  them  for  th  firm,  after  service  Ca  declaration  on  the  defend- 

'  ant  giving  the  cogno^  is  regular  against  tk,  defendants  as  joint  debtors 
20. 

a  similar  case  (see  *  115.) 

irregular  as  to  defendant  )ot  served,  if  entered  U|on  a  cognovit  signed  by 
the  attorney  for  defendait's  co-partners,  where  tie  declaration  was  served 
on  one,  and  he  employed  an  attorney  to  appear  br  both ;  the  defeadaBt 
not  served  denying  the  authority  of  the  attorney  U  appear  for  him,  aod 
swearing  to  merits,  21. 

see  decision  in  a  similar  case,  115. 

a  set  off  of  judgments  can  not  \)e  made  byan  assignee,  vho  holds  his  judg- 
ment as  owner  inform  merely,  not  actudly,  90. 

as  in  case  of  non-suit,  will  be  denied  withtosts  where  oneof  several  causes 
was  tried  and  taken  to  this  court  ou  exertions;  the  circut  judge  refusing 
to  try  the  remainder,  until  this  court  ha<  settled  the  first,  %. 
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as  in  case  of  non-auit,  will  be  denied,  cD«te  io  abide  eoerd  where  plaintiff 
shows  that  no  cause  of  as  young  an  issue  was  tried  at  the  circuit,  72. 

defendant  cannot  prevail  on  a  motion  for  judgment,  as  in  case  of  non-suit, 
for  not  noticing  cause  for  trial,  where  he  has  stayed  plaintiflPs  proceed- 
ings by  injunction,  except  to  proceed  to  judgment;  it  is  at  plaintiff's  elec- 
tion to  proceed  in  such  a  case  or  not,  119. 

plaintiff  is  not  bound  to  try  a  cause  at  an  intervening  a^oumed  circuity 
where  he  has  stipulated  to  try  at  a  subsequent  stated  or  r^^tdar  circuit, 
135. 

judgment  entered  within  ten  daye  from  the  time  of  the  delivery  of  the  re* 
port  by  the  referees,  is  irregular,  153. 

plaintiff  may  stipulate  a  second  time  on  motion  for  judgment  as  in  case 
of  non-suit,  where  he  has  been  delayed  in  filing  security  for  costs,  199. 

it  is  not  necessary  to  state  in  *  an  affidavit  for  judgment  as  in  case  of  non- 
suit, what  the  cause  of  action  w,  275. 
JURISDICTION,  this  court  has  no  jurisdiction  of  the  taxation  of  costs  in  a  mat- 
ter of  proceedings  before  an  assistant  justice  of  New  York  city,  under 
the  statute  authorizing  summary  proceedings  in  case  of  non-payment  of 
rent,  &c.,  8. 

this  court  has  no  jurisdiction  of  the  taxation  of  costs,  in  proceedings  before 
a  judge  of  the  common  pleas,  under  the  non-imprisonment  act  of  April 
26, 1831, 31. 

an  affidavit  sworn  before  a  Supreme  Court  commissioner,  and  the  venue  in 
the  affidavit  is  in  a  different  county  from  that  in  which  the  commissioner 
resides,  is  bad ;  the  commissioner  has  no  jurisdiction,  86, 127, 181. 

it  is  questionable  whether  a  court  of  common  pleas  can  acquiie  jurisdiction 
of  an  appeal  cause  from  a  justice's  court,  where  the  appeal  bond  served 
on  the  justice  is  defective,  248. 

they  can  not  compel  a  return  by  the  justice  in  such  case  248. 


1 


lANDLORD  AND  TENANT,  what  a  sufficient  description  of  a  landlord  as 
trustee,  in  an  affidavit  for  a  dispossessory  summons  to  remove  a  tenant, 

63. 
a  landlord  may  be  permitted  to  come  in  and  defend  in  an  action  of  eject- 
ment, &c.,  274. 


M 


ANDAMUS,  this  court  will  not  interfere  by  mandamus  to  control  the  prac- 
tice and  judgment  of  other  courts.    They  have  no  such  jurisdiction,  59. 
a  rule  granting  a  mandamus  may  properly  be  entitied  in  the  cause;  q^ScCs* 
vits  upon  which  such  application  is  founded  should  not  be  entitied,  60. 
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alternative  allowed,  requiriDg  a  justice  to  isaue  execution,  109. 

a  roandaraus  refused,  to  compel  the  trustees  of  the  estate  of  an  absent  or 

absconding  debtor,  to  appoint  referees  under  the  statute,  where  the 

evidence  bad  been  gone  into  before  the  trusteesi  and  the  hearing  had 

been  once  adjourned,  then  loo  late,  200. 
MERITS,  an  affidavit  of  merits  used  for  any  purpose  muti  he  entUiedj  27. 

a  defendant  who  moves  for  leave  to  plead  his  bankrupt  dischsrge,  mmd 

swear  to  tneriiSf  in  addition  to  setting  forth  his  discharge,  38. 
motion  to  set  aside  a  writ  of  inquiry  and  proceedings  before  a  sheriff  on 

the  merits,  can  be  beard  only  at  general  term,  50. 
an  affidavit  of  merits  for  a  motion,  stating  that  the  defendant  has  a  dtfewt 

vpon  the  merits  to  the  ptaintiJTs  demand  on  the  promissory  note,  V^  ^ 

foctive,  70. 
a  defendant  that  seeks  to  be  let  in  to  'defend  must  have  a  regtdar  cffiaoli 

t^meriisfor  the  motion;  merits  of  the  case  generally,  will  not  answer,  75, 

137. 
an  affidavit  of  merits  to  prevent  an  inquest,  may  be  made  by  a  defendaot 

in  interest,  who  is  not  a  party  to  the  record,  124. 
an  affidavit  of  merits  setting  forth  that  the  defendant  had  stated  tUt  case  to 

bis  counsel,  instead  of  the  case,  hM  sufficient,  195. 
MOTION,  once  decided  on  the  merits  without  leave  to  renew,  conclusive,  where 

the  facts  are  essentially  the  same,  on  the  second  application,  16^ 
to  set  aside  proceedings  before  a  sheriff  on  a  writ  of  inquiry  upon  the 

merits,  can  only  be  beard  at  general  term,  50. 
a  motion  to  set  aside  a  declaration,  denied  on  the  merits,  no  leave  to  renew 

does  not  preclude  the  defendant  from  afterwards  moving  on  the  tarn 

ground  to  set  aside  defiiult,  125. 
it  is  irregular  for  defendant  to  move  for  his  costs  in  attending  a  dradtf  he 

should  move  for  judgment  as  in  case  of  non-suit,  157. 
a  notice  of  motion  for  judgment  as  in  case  of  non-suit,  where  the  papers 

are  made  out  for  judgment  of  non  pros,  and  it  is  intended  to  move  for 

judgment  of  non  pros;  defendant  will  be  allowed  to  make  his  motion 

for  judgment  of  non  pros,  notwithstanding  the  notice,  150. 
where  an  irregular  execution  issued  tu  the  sheriff  was  withdnwn  before 

levy  made  and  before  motion  papers  were  served :  held,  that  the  motis^ 

to  set  aside  was  unnecessary,  176. 
an  attorney  who  makes  a  motion,  notwithstanding  a  notice  from  his  client 

to  the  contrary,  will  be  ordered  to  pay  the  costs,  196. 
where  the  foots  upon  which  a  motion  is  founded,  are  positively  denied,  bj 

an  equal  amount  of  testimony,  it  will  be  denied  with  costs,  196. 
motions  for  new  trial  on  the  ground  qf  surprise,  are  proper  to  be  beard  at 

special  term,  214. 
where  defendant's  agreement  precluded  him  from  renewing  a  motion, 335. 
a  notice  of  motion  should  <t(^Ecten%  point  out  the  matters  which  are  the 

subject  of  the  motion,  242. 
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where  an  imgitlariixf  is  cured  i|/2er  moCioii  papers  ar^  mrved,  the  party 
moving  is  entitled  to  his  costa,  S42. 

it  is  otherwise  if  irregularity  cured  btfort  motion  papers  Btrvedf  although 
prepared,  268. 

a  moving  party  is  bound  to  make  out  a  prima  fade  case,  before  his  adver- 
sary is  bound  to  answer,  250. 

a  special  motion  is  the  only  remedy  for  an  irregularity  in  omitting  to  entitle 
a  declaration  of  a  ^  particular  term"  of  the  court,  251. 
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RDERS,  violation  of^  where  plaintiff's  proceedings  were  stayed  how  fu  it 

affected  another  suit,  11. 
for  costs  against  administrators,  must  make  application  to  the  court  for,  15, 
a  Supreme  Court  commissioner's  order  staying  proceedings  after  the  cause 

noticed  for  a  hearing,  a  ntfl/tfy,  37,  87. 
an  order  staying  proceedings  until  plaintiff's  attorney  produces  his  authority 

for  commencing  an  action  of  ejectment,  should  state  some  place  at  which 

the  authority  should  be  produced,  86. 
where  a  defendtmt  is  discharged  on  filing  common  bail  in  pursuance  of  an 

order  of  this  court,  and  the  bail  bond  to  the  sheriff  is  delivered  up,  it  is 

then  too  late  to  move  to  vacate  the  order  discharging  defendant  ou  filing 

common  bail,  91. 
an  order  may  be  granted  for  the  production  of  books  and  papers  to  enable 

a  plaintiffto  furnish  a  proper  bill  of  particulars,  119. 
a  commissioner's  order  staying  proceedings  tfier  report  qf  rtferee$f  is  void| 

(see  97th  RuU,)  132. 
same,  after  noHeeof  trial  served,  135. 
a  pommissioner's  order  staying  further  proceedings  on  an  execution,  on 

allowing  a  writ  of  error,  does  not  operate  as  a  tupenedeas  to  discharge 

defendant  from  arrest,  257. 
a  writ  of  error  and  order  to  stay  does  not  stay  the  issuing  of  an  execution, 

unless  the  order  to  stay  has  been  served  on  the  aUorMy  opposed,  257. 

OVERRULED,  Laxmng  tw  ^Eddt9y  yM  Hotoard,  248.     (aee  FenueJ  27a 
the  people  v$*Backman  and  Mner^  1  Hmasrd^  221.    fsee  BaUJ  34. 

OYER,  ^see  Pleading  J  250. 


X  ARTY  IN  INTEREST,  motion  to  compel  a  party  in  interest  to  pay  coats,  will 
be  denied  with  costv,  where  the  alleged  party  in  interest  denies  that  he 
has  any  interest  in  the  demand  upon  which  the  suit  was  brought,  73. 
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where  the  real  plamtiff  resides  out  of  the  state,  and  the  demand  belongs 

out  of  the  state,  and  the  plaint^  to  the  record  resides  withm  the  state,  he 

is  bound  to  file  security  for  costs,  12SL 
a  defendant  in  interest,  not  a  party  to  the  record,  can  make  an  affidavit  of 

merits  to  prevent  an  inquest,  124. 
a  plaintiflf  who  assigns  his  interest  in  a  suit  before  its  termination,  is  liable 

for  the  costs;  he  being  the  party  to  the  record,  147. 
PLEADING,  where  there  is  an  ofier  to  plead  and  pay  costs,  to  be  let  in,  the  ofier 

must  be  to  plead  isstutbly,  29. 
whether  a  (plea  of  bankrupt's  discharge,  properly  verified,  is  an  issuable 

plea,  Quere,29. 
a  plea  of  ne  ungues  erecutor  will  be  allowed,  afier  the  plea  of  general  issue 

&c.,  57. 
several  matters  sought  to  be  replied  to  a  plea,  must  be  sworn  to  be  ime,  77. 
a  notice  to  plead  in  ten  days  on  a  declaration  in  this  court,  irregular,  97. 
a  special  plea  in  bar  to  plaintiff's  assignment  of  errors  ;  that  another  -writ 

of  error  in  the  same  cause  is  pending,  ^vill  be  struck  out  as  false  and 

fi'ivolous,  103. 
a  demurrer  to  the  whole  of  an  amended  declaration   will  be  aUowed 

although  issue  may  have  been  joined  on  some  of  the  counts  in  the 

original  &c.,  113. 
where  a  plaintiff  asks  leave  to  reply  several  matters  to  a  special  plea,  bank- 
rupt's discharge  &c.,  he  should  set  out  particuiarly  what  those  niatten 

are,  123. 
plaintiff  will  be  allowed  to  reply  double,  where  he  sweare  to  tlie  truth  and 

materiality  of  the  matters  sought  to  be  replied,  although  such  replication 

might  be  considered  bad  on  demurrer,  129. 
pleas  served,  not  verified  by  afiUdavit,  where  they  are  required  to  be  under 

the  rules,  should  be  immediately  returned,  or  notice  given  that  they  are 

treated  as  a  nullity,  146. 
a  stipulation  extending  the  time  to  plead  to  twenty  days,  and  nine  days 

afterwards  plaintiff  served  oyer:  hdd  that  defendant  was  bound  to  plead 

within  the  time  prescribed  by  the  stipulation,  not  from  the  time  of 

service  of  oyer,  159. 

in  law,  HtM  to  plead  is  also  time  to  demur  ;  a  surrejoinder  is  a  rieadmr 
173.  ^ 

notice  of  offset  and  recoupment  may  be  added  to  pleas,  afier  issued  joined 
and  twice  noticed  for  trial,  on  terms,  194. 

where  one  count  in  declaration  is  abandoned  on  the  hearing,  and  no  evi- 
dence offered  under  it,  and  the  referees  report  generaUy  for  plaintiff, 
judgment  will  be  arrested  ;  unless  plaintiff  move  to  amend  the  report  bv 
making  it  applicable  to  the  counts  under  which  the  evidence  is  received 
198. 

two  counts  in  trespass  quare  dausum  JregU  for  the  same  cause  of  action 
and  alike  in  all  respects  except  the  toum  in  which  the  locus  inquo'ia 
situated,  are  proper,  240. 
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oyer  can  only  be  demanded  when  a  deed  is  pleaded  with  profert  The 
remedy  for  want  of  profert  where  it  should  be  made,  is  a  demurrer,  250. 

where  a  declaration  contains  two  special  counts  and  two  common  money 
counts,  it  is  questionable  whether  it  is  strictly  regular  for  defendant  to 
procure  an  order  for  a  general  bill  of  particulars  to  the  whole  cause  of 
action,  250. 

in  such  a  case  the  order  should  require  the  bill  of  particulars  as  to  the 
common  counis  oti/y,  semhle,  250. 

defendant  can  not  both  jpkad  and  demtw  to  the  same  part  of  the  declaration, 
279 

where  a  declaration  is  held  sufficient  and  the  demurrer  irregular  and  frivo- 
lous, defendant  can  not  have  leave  to  amend,  279. 

PRACTICE,  it  is  not  necessary  to  state  the  residence  of  counsel  in  an  affidavit  for 
a  motion  for  leave  to  reply  double.  It  is  only  necessary  to  show  by  affi- 
davit that  the  matters  sought  to  be  replied  are  true.  The  63d  rule  only 
applies  where  the  advice  of  counsel  is  necessary^  5. 

a  judgment  vnll  not  be  set  aside  as  irregular,  by  reason  of  any  default  or 
negligence  of  any  clerk  in  entering  rules,  by  which  neither  party  shall 
have  been  prejudiced  16. 

a  motion  once  decided  on  the  merits,  without  leave  to  renew;  conclusive 
where  the  fiicts  are  essentially  (he  same^  on  the  second  application,  16. 

where  a  motion  was  made  for  the  payment  over  by  plaintiff  or  her  attor- 
neys of  certain  moneys;  and  separate  copies  of  the  papers  for  the  motion 
was  seVved  on  the  plaintiff  and  her  attorneys ;  and  the  motion  was  de- 
nied with  costs  to  be  taxed:  ^M  that  the  plaintiff  and  her  attorneys  were 
not  entitled  to  two  bills  of  costs  for  opposing,  although  they  made  out 
separate  papers  in  opposition,  19. 

an  affidavit  of  ownership  &c.,  annexed  to  a  writ  of  replevin  should  not  he 
etdUled,  26. 

a  writ  of  replevin  may  be  executed  by  a  sherifi^  where  the  defendant  is  his 
under  sheriff,  26. 

an  affidavit  of  merits  used  for  any  purpose,  must  he  entitled^  27. 

a  writ  of  error  must  be  actually  returned  and  filed,  before  a  motion  can  be 
founded  upon  it,  29. 

in  several  causes  between  the  same  plaintiff  and  attorneys  and  different  de- 
fendants, and  motions  in  each  by  defendant  on  separate  papers;  the 
costs  of  one  motion  only,  will  be  allowed,  33. 

a  defendant  who  moves  for  leave  to  plead  his  bankrupt  discharge,  must 
swear  to  marUs  in  addition  to  setting  forth  his  discharge,  38. 

the  place  of  residence  of  an  attorney  fiipou  whom  papers  are  served  for  a 
motion)  must  be  stated  in  the  affidavit  of  service,  40. 

where  a  motion  is  made  to  set  off  judgments,  the  moving  papers  should  be 
entitled  in  all  the  causes  which  contain  the  judgments  to  be  set  off, 
whether  in  this  court  or  some  other,  44. 

an  attorney  is  not  bound  to  take  papers  served  on  him,  from  the  post  office 
where  any  postage  is  charged  thereon,  71. 


298  New  York  Supreme  Court 


a  certificate  of  a  clerk  or  other  officer,  iotended  to  be  used  on  a  motkm, 

must  be  properly  served,  74. 
all  the  defendants  must  join  in  a  motion  to  change  the  venue,  or  show  an 

excuse  why  they  do  not,  77. 
several  matters  sought  to  be  replied  to  a  plea,  must  be  sworn  io  he  true,  77- 
a  cause  must  be  brought  to  a  hearing,  within  forty  days  under  the  rule,  81. 
in  a  summons  commencing  a  suit  againat  a  corporation,  it  is  unnecessary, 

under  the  statute,  to  insert  in  it  the  ntefecmt$ecwrvm  clause,  97. 
a  sdrtfaeiaa  may  be  regularly  executed,  by  the  sheriff  of  the  county  where 

the  venue  in  the  original  judgment  appears  to  have  been  laid;  althou^ 

the  defendant  does  not  reside  in  the  same  county,  115. 
it  is  irregular  and  improper  for  an  officer  to  si>sn  a  judgment  record  m 

blank,  that  is  before  the  amount  of  damages  and  costs  &c,  are  inserted 

in  it,  125. 
where  pleas  are  served,  not  verified  by  affidavit,  when  they  are  required 

to  be  under  the  rules;  an  attorney  upon  whom  they  are  served,  if  he  re- 
gards them  as  a  nullity,  is  bound  to  return  them  immediately,  or  give 

notice  that  they  are  regarded  as  a  nullity,  146. 
a  cause  noticed  for  a  subsequent  circuit  before  the  close  of  the  circuit  at 

which  it  has  already  been  noticed  and  put  upon  the  calendar;  should 

contain  a  reservation  to  the  effect,  that  in  eate  the  cauee  it  not  tried  of  He 

present  circuit,  151. 
a  judgment  entered  wUhin  ten  d4Xif8  from  the  time  of  the  delivery  of  the 

report  by  the  referees,  is  an  irregularity ;  and  will  be  set  aside 

costs,  153. 
a  precejii  issued  to  collect  costs,  granted  on  a  motion  is  irregular,  (f 

wiihin  twenty  days,  from  the  date  of  the  order  granting  costs,    (see  60th 

Ride,)  175. 
where  the  cause  of  action  is  specifitd  in  the  writ,  the  plaintiff,  nevertheleH, 

is  not  bound  to  declare  against  oK  the  defendants  utiZew  speeUd  hasi  is 

required,  192. 
service  of  affidavit  or  case  with  notice  of  motion  to  set  aside  report  of 

referees,  is  not  a  stay  of  proceedings  perse  until  the  case  ia  eettleu,  82; 

205. 
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EFERENCE  AND  REFEREES,  an  affidavit  for  reference  must  be 

the  party,  unless  a  sufficient  excuse  shown,  7, 157, 164, 165u 
an  affidavit  for  a  motion  for  judgment  as  in  case  of  nonsuit  for  not 

to  a  hearing,  need  not  state  the  nam/t  of  the  circuit  judge  who  reftmed 

the  cause,  10. 
one  bill  of  goods  containing  J}fty  different  items  delioered  at  one  <um,  in  in 

fiict  but  one  item;  a  motion  for  reference  on  such  a  bill  will  be  deoieilt 

79, 171. 
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a  cause  should  be  hrwgld  io  a  hearings  within  forty  days  after  senrice  of  a 

notice  requiring  it  to  be  done.    JSToHeing  it  within  the  forty  days  not 

sufficient,  81. 
a  report  of  rtfereea  is  equivalent  to  a  verdki  within  the  statute,  132. 
a  judgment  entered  wUMn  ten  days  from  the  time  of  the  delivery  of  the 

report  by  the  referees  is  irregular,  153. 
two  referees  meeting  at  the  hour  appointed  may  bold  open  a  reference 

cause,  for  a  third  referee  to  appear,*  during  an  entire  day,  176. 
an  affidavit  for  reference  must  show  dearly  that  all  the  issues  are  joined,  as 

well  those  in  law  as  in^iid,  180. 
a  report  of  referees  generally  for  plaintiff,  where  one  of  his  counts  in  the 

declaration  was  abandoned*  and  no  evidence  offered  under  It,  is  bad,  but 

may  be  amended  on  terms,  198. 
(see  Practice^)  82, 205. 

REPLEVIN,  (see.ProdtceJ  192:  (see  sheriff  and  sale,)  26, 53. 

RETAINER,  notice  of,  served  conditionally,  does  not  .entitle  defendant's  attorney 
to  notice  of  retaxation  of  costs,  unless  the  condition  has  been  complied 
with,  7. 
notice  of^  generally  is  an  appearance  which  waives  an  irregularity  in  pro- 
cess to  bring  a  party  into  court,  241, 242. 

REVIVAL,  (see  Execution,) 

RULES,  the  new  rules  govern  in  matters  of  practice  after  they  took  effect,  1st 
August,  1844, 10. 
under  the  rules,  a  cause  should  be  brought  to  a  hearing  within  forty  days, 
noticing  it  for  a  hearing  merely,  witliin  the  time,  not  sufficient,  81. 
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ERVICE,  a  declaration  must  be  served  personaUy,'2ij  94. 

an  qffidamt  of  service  of  declaration,  conclusive  against  a  sheriff's  cerfj/S- 
60^35. 

a  certificate  of  a  clerk  or  other  officer,  must  be  properly  served,  before  it 
can  be  read  on  motion,  74. 

service  of  a  declaration  in  ejectment  on  the  wife  of  defendant  offqfiheprt' 
mises  described  in  it,  is  irregular,  100. 

plaintiff  has  double  Hme  to  serve  notice  of  trial,  where  the  defendant's  attor- 
ney resides  in  another  county,  notwithstanding  the  cause  may  go  over  a 
circuit  for  the  reason  that  there  is  not  double  time  between  joining  issue 
and  the  circuit,  he  is  not  bound  to  make  personal  service  in  such  a 
case,  120. 

service  of  notice  of  settlement  of  a  case  for  a  day  beyond  twenty  days  from 
such  service,  is  irregular ;  the  case  becomes  settled  by  rule  of  court 
after  the  twenty  days  has  expired,  13S. 
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in  notice  of  trial  senred  for  a  subsequent  circuit  before  the  close  of  the 
sitting  circuit  a  reservation  should  be  inserted  in  it,  (see  Plraefue,)  151. 

an  oath  of  a  defendant  that  a  declaration  was  senred  on  him  on  a  particular 
day,  will  not  balance  the  affidavit  of  the  attorney,  who  made  the  service 
on  another  day  and  at  the  same  time  entered  the  fiict  in  his  register.  The 
entry  in  the  register  will  contiol,  169. 

service  of  pa{jers  must  be  made  in  strict  conformity  to  the  rule,  33& 

(see  stay  of  proceedingi.)  257. 

SET  OFF,  an  assignee  of  a  judgment  tn  firm  merely,  can  not  set  ofl^  90. 

on  a  motion  to  set  off  judgments  the  moving  papers  should  be  entitled  in  all 

the  causes,  intended  to  be  set  off^  whether  in  this  court  or  some  other,  44. 
a  set  off  of  a  judgment  allowed  to  defendant  where  plaintiff  ne^ected  to 

formally  discontinue  the  suit  against  him  commenced  by  mistake,  152. 
a  defendant  will  be  allowed  to  add  to  his  pleas  a  notice  ofofid  and  reooi^ 

ment  after  issue  joined  and  two  notices  of  trial,  on  terms,  194. 

SHERIFF  AND  SALE,  a  sheriff  may  execute  a  writ  of  replevin,  in  which  his 
under  sheriff  is  defendant,  26. 

ccriijlcate  of  the  service  of  a  declaration,  not  sufficient  to  balance  ana^Ua- 
vU  of  the  service,  35. 

their  liability  in  returning  an  execution  nulla  bona  in  replevin,  &c.,  53. 

their  liability  on  paying  over  money  on  a  junior  judgment  and  execution, 
&c.,  64. 

a  judgment  debtor  may  redeem  premises  sold  at  sherifTs  sale,  by  payment 
of  property  or  securities  other  than  money^  where  it  is  agreed  to  be  re- 
ceived for  such  purpose  by  the  purchaser,  117. 

STAY  OF  PROCEEDINGS,  will  be  ordered  on  a  suit  in  this  court,  against 
plaintiff  where  he  was  non  prossed  in  the  common  pleas,  for  the  same 
cause  of  action,  until  the  costs  of  the  judgment  in  the  common  pleas  are 
paid.  Plaintiff  can  not  set  up  the  irregularity  of  the  judgment  In  an- 
swer, 32. 

a  Supreme  Court  commisdoner's  order  staying  proceedings  after  the  cause, 
noticed  for  hearing  a  ttufitty,  likewise  afier  report  of  referees,  and  also 
after  notice  of  trial,  37, 132, 135. 

service  of  affidavit  or  case  with  notice  of  motion  to  set  ande  report  of 
referees,  is  not  a  stay  of  proceedings  per  se,  until  the  case  is  settled,  82, 
205. 

an  order  for  stay  of  proceedings,  until  plaintiff's  attorney  produces  bis 
authority  for  commencing  an  action  of  ejectment,  should  state  some 
place  at  which  the  authority  should  be  produced,  86. 

service  of  a  commissioner's  order  staying  further  proceedings  upon  an 
execution,  on  the  allowance  of  a  writ  of  error,  does  not  operate  as  a 
super9edea»  to  discharge  from  custody  a  defendant  who  was  arretUd  be- 
before  the  service  of  die  order,  257. 
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after  service  of  such  order  on  the  sheriff  only,  and  he  suffers  the  defendant 
to  escape,  the  plaintiff  is  at  liberty  to  issue  a  new  execution,  257. 

a  writ  of  error  and  order  to  stay,  does  not  stay  the  issuing  of  a  second  or 
alias  execution  in  such  a  case,  unless  the  order  to  stay  has  been  Horvtd 
on  ike  attorney  who  issued  the'  execution,  257. 


T 


AXATION  OF  COSTS,  (see  Costs,  ^c.) 

TERMS,  where  plaintiff's  attorney  ofiered  to  pay  all  costs  defendant's  attorney 

was  entitled  to,  (before  making  motion,)  to  be  allowed  to  add  a  special 

count  to  his  declaration ;  defendant's  attorney  was  not  allowed  costs  for 

resisting  the  motion,  42. 
plaintiff  may  amend  declaration  upon  terms,  aAer  issue  joined,  by  adding 

two  or  more  new  counts  for  the  same  cause  of  action,  42. 
on  opening  a  default  and  permitting  defendant  to  plead,  where  defendant's 

attorney  has  before  motion  tendered  plea,  and  offered  to  p^y  costs,  &c., 

73. 
imposed  upon  an  attorney,  if  motion  made  ailer  notice  served  on  him  by 

his  client,  countermanding  the  notice  of  motion,  196. 

TIME  AND  NOTICE,  a  party  has  eight  days  to  serve  notice  of  appeal  from  de- 
cision of  circuit  judge,  from  the  time  notice  of  decision  is  served  on  Atm, 
38. 

a  notice  io  plead  in  ten  days  on  a  declaration  served  in  this  court  is  irregu- 
lar; declaration  and  subsequent  proceedings  vnll  be  set  aside  with  costs, 
97, 241. 

a  plaintiff  is  not  in  default  for  not  noticing  a  cause  for  trial,  where  there  is 
not  sufficient  time  between  joining  the  issue  and  tlie  circuit  to  serve  a 
notice  hy  maU ;  not  bound  to  make  personal  service  in  such  a  case,  120. 

a  notice  of  trial  (printed  form),  served  for  4tb day  of  April,  will  be 

held  good  for  the  4th  .Monday  of  April,  where  it  is  retained,  160. 

^TM  obtained  for  the  purpose  of  surr^oining,  is  also  time  to  demur.  In 
law,  time  to  plead  is  also  time  to  demur;  a  surrejoinder  is  a  pleading, 
173. 

TRIAL  AND  INQUEST,  plaintiff  is  not  bound  to  try  a  cause  at  an  intervening 

adjourned  circuit  where  he  has  stipulated  to  try  at  a  subsequent  stated 

or  regidar  circuit,  135. 
it  is  irregular  to  put  a  cause  down  as  a  short  cause,  and  call  it  as  such  on  a 

special  calendar,  where  it  is  shown  that  it  would  take  at  least  one  day  to 

try  it,  or  three  hours,  162,  201. 
where  a  cause  was  put  on  the  special  calendar  at  New  York  circuit,  without 

notice  to  defendant,  and  an  inquest  taken,  although  defendant  appeared 
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and  intended  to  try,  and  bad  filed  an  affidavit  of  merits;  hdd,  that  it  op- 
erated 08  a  surprise.    Inquest  set  aside  costs  to  abide  event,  163. 

where  defendant  was  misled  in  not  finding  the  cause  on  tbe  circuit  calendar 
some  days  after  tbe  circuit  commenced,  and  a  new  notice  of  trial  having 
been  served  upon  him  by  plaintiflTfbr  tbe  next  circuit,  he  was  allowed  to 
come  in  and  defend  on  terms,  although  he  had  not  served  an  affidavit  of 
merits  for  the  circuit,  166. 

8KK  PRACTICE,  for  the  requisites  of  a  new  notice  of  trial  in  such  cases, 
151. 

a  new  trial  may  be  granted  on  the  ground  of  surprise,  for  the  fiiilure  to  es- 
tablish a  subordinate  fact,  about  which  there  would  seem  to  be  no  doubt, 
214. 

motions  for  new  trial  on  the  ground  of  surprise,  ore  proper  to  be  heard  at 
special  term,  214, 
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ERDICT,  to  set  aside  for  irregularity;  the  jurors  mark  amount  separately, 

and  draw  the  numbers  from  a  hat,  6. 
to  set  aside  for  irregularity;  misconduct  of  constable,  (proprie^  of  jurors 

affidavits  on  motion,)  23. 
to  set  aside  for  irregularity;  a  suit  can  not  be  severed  at  the  circuit,  aod  an 

inquest  taken  against  part  of  the  defendants,  where  the  cause  was  at  issue 

against  all  of  them,  and  might  have  been  noticed  for  trial  agaiost  all,  4L 

VENUE,  cdl  the  defendants  must  join  in  a  motion  to  change  venue,  or  show  an 

excuse  why  they  do  not,  77. 
in  an  affidavit  for  a  motion  to  change  venue,  defendant  must  swear  tfast 

each  and  every  of  tbe  witnesses,  &C.,  "  aU  and  every  of  the  witneeeei^ 

^c,"  held  bad,  82. 
as  to  the  requiKites  of  an  affidavit  in  respecting  the  advice  of  counsel,  83L 
in  an  affidavit  for  (or  against)  the  motion,  the  iatvn  as  well  as  the  couoiy 

in  which  the  witnesbes  reside  should  be  stated,  89,  181. 
an  affidavit  should  state  that  each  and  every  of  the  witnesses  are  maUnd, 

&c.,  91. 

where  delay  appears  on  the  part  of  defendant,  it  is  a  good  answer  to  tbe 
motion,  92. 

defendant  must  show  specially  why  his  witnesses  are  material  and  neces- 
sary, otherwise  a  less  number  by  plaintiff  shown  specially  to  be  material 
for  him,  will  defeat  the  motion  to  change  venue,  123. 

the  same  is  necessary  for  plaintiff  to  show  to  retain  the  venue,  148. 

where  a  notice  of  motion  by  defendant  to  change  venue,  asks  for  costs; 
costs  of  opposing  the  motion  for  that  reason  will  be  granted  to 
126. 
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where  an  incredible  Dumber  of  witnesses  are  sworn  to  by  a  defendant  to 
change  the  venue,  the  motion  will  be  denied  with  costs  on  his  own 
papers,  130. 

where  defendant's  default  has  1)een  entered,  motion  to  change  venue  will 
be  denied  with  costs,  134,  f^6. 

venue  will  be  changed  where  there  is  great  excitement  in  the  county,  138. 

if  it  apfiears  that  an  adjoining  county  has  shared  more  or  less  in  the  excite- 
ment, the  venue  will  not  be  changed  to  such  county,  138. 

an  affidavit  for  change  of  venue  roust  state  ^  that  he  has  fully  and  fairbf 
stated  his  case  to  his  counsel  ^  in  the  proper  form ;  the  regular  form  should 
be  followed,  161, 171. 

it  is  not  necessary  to  show  in  an  affidavit  for  motion  to  change  venue,  or 
for  a  commission,  that  the  advice  of  counsel  as  to  the  materiality  of  the 
witnesses  was  given  aJUr  the  defendant  had  stated  his  case,  &c.,  (tAe 
ea»e  ofLamMmg  vs.  Mickles^  1  Howard^  248,  overruUdj)  276. 

one  defendant  served  with  narr  may  move  for  change  of  venue,  where  the 
other  defendant  is  not  served  in  time  for  the  motion,  278. 

the  same  formality  is  required  in  an  affidavit  to  oppose  as  to  make  a  motion 
to  change  venue,  278. 
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RIT  OF  ERROR  AND  CERTIORARI,  must  be  actually  returned  and 
filed  before  motion  can  be  made  to  set  it  aside,  29. 

the  statute  authorizing  poor  persons  to  sue,  &c.,  does  not  extend  to  bring- 
ing writs  of  error,  35. 

a  question  of  the  statute  of  limitations  to  a  writ  of  error  can  be  taken  ad- 
vantage of  onTy  by  plea,  67. 

setting  aside  a  writ  of  error  and  bill  of  exceptions,  for  not  noticing  the  bill 
of  exceptions  for  settlement  in  time,  &c.,  67. 

where  infancy  is  clearly  shown  for  error  in  fact,  it  is  of  course  to  allow  a 
writ  coram  nobis,  unless  som'ething  is  shown  in  bar  to  it,  90. 

plaintiff  may  collect  double  interest  on  a  judgment  in  this  court,  where  a 
writ  of  error  on  the  judgment  is  dismissed  by  the  court  of  errors,  and 
they  order  that  the  plaintiff  recover  interest  on  the  judgment  during  the 
pendency  of  the  writ  of  error  by  way  of  damaires,  &c.,  188. 

it  is  not  necessary  for  a  justice  of  the  peace,  or  other  officer,  to  endorse  (heir 
approval  of  a  bond  given  on  briugii  g  a  writ  of  certiorari  from  the  com- 
mon pleas,  189. 

it  is  unnecessary  on  bringing  a  writ  of  error  from  this  court  to  the  common 
pleas,  on  a  judgment  rendered  on  a  certiorari  brought  upon  a  juHie^s 
judgmen*,  to  file  or  deliver  with  tlie  writ  of  error  a  certificate  of  counsd, 
191. 


on  such  proceedings  will  fall  likewise,  252. 
if  such  proceedings  are  wanted,  the  party  should  allege  dimmutioo,  aod 

send  a  certiorari,  252. 
see  Stay  of  Proceedings,  257. 
proceedings  to  compel  a  defendant  to  join  in  a  writ  of  eiror,  &c.,259. 

WRIT  OF  INQUIRY,  a  motion  to  set  aside  a  writ  of  inquiry  and  prooeediDgs 
before  a  sheriff  on  the  merits,  can  only  be  heard  at  general  term,  50. 
where  facta  and  circunwlances  are  xmportanlj  a  writ  of  inquiry  before  a 
sherifTs  jury  will  be  (in  the  discretion  of  the  court,)  ordered  to  be  exe- 
cuted at  the  circuit,  48. 
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interloadory  proceedings  returned  with  a  judgment  record,  on  return  to  a 

writ  of  error,  is  irregular,  and  will  be  struck  out;  aaaigniDent  of  enon        tl 


^ 


I 
I 


J 


I 

■ 

'I 


HARVARD  LAW  L!Dru\ 


n) 


